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I  might  instance  in  other  profesfflons  the  obligation  men  lie  under  of 
applying  themselves  to  certain  parts  of  History;  and  I  can  hardly  for- 
bear doing  it  in  that  of  the  Law,  —  in  its  nature  the  noblest  and  most 
beneficial  to  mankind,  in  its  abuse  and  debasement  the  most  sordid  and 
the  most  pernicious,  A  lawyer  now  is  nothing  more  (I  speak  of  ninety- 
nine  in  a  hundred  at  least),  to  use  some  of  Tully'a  words,  "nisi  leguleius 
quidem  cautus,  et  acutus  praeco  actionum,  cantor  fonnularum,  aucepa 
syliabarum."  But  there  have  been  lawyers  that  were  orators,  philoso- 
phets,  historians:  there  have  been  Baeons  and  Clarendons.  There  will 
be  none  such  any  more,  till  in  some  better  age  true  ambition,  or  the  love 
of  fame,  prevails  over  avarice;  and  till  men  find  leisure  and  encourage- 
ment to  prepare  themselves  for  the  exercise  of  this  profession,  by  climb- 
ing up  to  the  vantage  ground  (so  my  Lord  Bacon  calls  it)  of  Science, 
instead  of  grovelling  all  their  lives  below,  in  a  mean  but  gainful  appUca- 
tion  of  all  tne  little  arts  of  chicane.  Till  this  happen,  the  profession  of  tho 
law  will  scarce  deserve  to  be  ranked  among  the  learned  professions.  And 
whenever  it  happens,  one  of  the  vantage  grounds  to  which  men  must 
climb,  is  Metaphysical,  and  the  other,  Historical  Knowledge.  Henrt 
St.  John,  Viscount  Bolinqbsoke:,  Letters  on  the  Study  of  History  (1739). 

Whoever  brings  a  fruitful  idea  to  any  branch  of  knowledge,  or  renda 
the  veil  that  seems  to  sever  one  portion  from  another,  his  name  is  written 
in  the  Book  among  the  builders  of  the  Temple.  For  an  English  lawyer 
it  is  hardly  too  much  to  say  that  the  methods  which  Oxford  invited  Sir 
Henry  Maine  to  demonstrate,  in  this  chair  of  Historical  and  Comparative 
Jurisprudence,  have  revolutionised  our  legal  history  and  largely  trans- 
formed our  current  text-books. — Sir  Frederick  Pollock,  Bart.,  The 
History  of  Comparative  Jurisprudence  (Farewell  Lecture  at  the  Univer- 
sity of  Oxford,  1903). 

No  piece  of  History  is  true  when  set  apart  to  itself,  divorced  and  iso- 
lated. It  is  part  of  an  intricately  pieced  whole,  and  must  needs  be  put 
in  its  place  in  the  netted  scheme  of  events,  to  receive  its  true  color  and 
estimation.  We  are  all  partners  in  a  common  undertaking,  —  the  illumi- 
nation of  the  thoughts  and  actions  of  men  as  associated  in  society,  tlM 
life  of  the  human  spirit  in  this  familiar  theatre  of  cooperative  effort  in 
which  we  play,  so  changed  from  age  to  age,  and  yet  so  much  the  same 
throughout  the  hurrying  centuries.  The  day  for  synthesis  has  come.  No 
one  of  us  can  safely  go  forward  without  it.  —  Woodhow  Wilson,  TAe 
Variety_  and  Unity  of  History  (Address  at  the  World's  Congress  of  Arts 
and  Science,  St.  Louis,  1904). 


CONTINENTAL  LEGAL  HISTORY  SERIES 

GENERAL   INTRODUCTION   TO  THE   SERIES 

"All  history,"  said  the  lamented  master  Maitland,  in  a  memo- 
rable epigram,  "is  but  a  seamless  web;  and  he  who  endeavors  to 
tell  but  a  piece  of  it  must  feel  that  his  first  sentence  tears  the 
fabric." 

This  seamless  web  of  our  own  legal  history  unites  us  inseparably 
to  the  history  of  Western  and  Southern  Europe.  Our  main  interest 
must  naturally  center  on  deciphering  the  pattern  which  hes 
directly  before  us,  —  that  of  the  Anglo-American  law.  But  in 
tracing  the  warp  and  woof  of  its  structure  we  are  brought  inevi- 
tably into  a  larger  field  of  vision.  The  story  of  Western  Continental 
Law  b  made  up,  in  the  last  analysis,  of  two  great  movements, 
radal  and  intellectual.  One  is  the  Germanic  oiigrations,  planting 
a  solid  growth  of  Germanic  custom  everywhere,  from  Danzig 
to  Sidly,  from  London  to  Vienna.  The  other  is  the  posthumous 
power  of  Roman  law,  forever  resisting,  struggling,  and  coalescing 
with  the  other.  A  thousand  detailed  conabinatioos,  of  varied 
types,  are  developed,  and  a  dozen  distinct  systems  now  survive 
in  independence.  But  the  result  is  that  no  one  of  them  can  be 
fully  understood  without  surveying  and  tracing  the  whole. 

Even  insular  England  cannot  escape  from  the  web.  For,  in 
the  first  place,  all  its  racial  threads  —  Saxons,  Danes,  Normans  — 
were  but  extensions  of  the  same  Germanic  warp  and  woof  that 
was  making  the  law  in  France,  Germany,  Scandinavia,  Nether- 
lands, Austria,  Switzeriand,  Northern  Italy,  and  Spain.  And, 
in  the  next  place,  its  legal  culture  was  never  without  some  of  the 
same  intellectual  influence  of  Roman  law  which  was  so  thoroughly 
overspreading  the  Continental  peoples.  There  is  thus,  on  the 
one  hand,  scarcely  a  doctrine  or  rule  in  our  own  system  which  can- 
not be  definitely  and  profitably  traced  back,  in  comparison,  till 
we  come  to  the  point  of  divergence,  where  we  once  shared  it  in 
common  with  them.  And,  on  the  other  hand,  there  is,  during  all 
the  intervening  centuries,  a  more  or  less  constant  juristic  socia- 
bility (if  it  may  be  so  called)  between  Anglo-American  and  Con- 
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tinental  Lnw;  and  its  rcdpro«il  infliicmcps  mnkc  the  stnrj-  one 
and  iiiÄt-piinibIc.  In  .sJiorl.  there  is  a  tangled  conunon  ancestry, 
racial  orlntcllerttial.fnr  the  lawofstl  W<!st<.Tii  Euro]>ciiiidoiir»flvcs. 

Fnr  the  siikp  of  li'jtiil  snenc»',  this  story  slHmld  now  IjcttiiiH^  a 
familiar  one  to  all  who  are  i^tiidious  to  know  the  hi:^tory  of  otir 
own  law.  T1«!  (ime  is  ripe.  I)tiriii{{  the  last  tliirty  yenr»  Kiiro- 
peaii  <u:-lMtlurs  huvi'  plHit-d  til«  history  of  their  l&w  on  the  foolinK 
of  modem  critical  and  |>hiloflophicaI  research.  v\ml  to-day,  among 
ouK^elves,  we  iind  n  rntirke«!  widening  of  vivw  »nd  a  vi)^mus 
interest  in  the  compariion  of  other  peoples'  legal  institutions. 
To  llif  »Btinfviiig  of  llmt  intrnst  in  the  i>reaent  fii'ld,  the  only 
obstaHe  is  the  lack  »f  adequate  nuLtcnak  in  the  English  lungua^. 

That  the  spirit  of  the  times  encournpes  m«!  demands  the  study 
of  CiHitiiieiiCul  L^'al  History  and  ull  uäcful  aid»  to  it  wa-i  pointed 
out  in  a  memorial  ppcscnted  at  the  annuHl  meeting  of  the  ;Vsso- 
riation  of  Amerienn  l.«w  .Schools  in  .\ugU3t,  1909: 

'*Tbc  recent  spread  of  interest  in  Comparative  Lnw  in  general  is 
notulile.  Tile  Conipamtivc  Ijiw  Itiireau  of  tlie  .\ineriean  linr  .Vwoda- 
tion:  the  Pnn-Amerienn  Scientific  rnngre-*s;  the  Amerienn  ln.stitute 
of  Criminal  Law  and  t  riminoloiu';  tJie  Civnc  l-'edcratioo  Conference 
on  Uniform  I^eitiiJadon;  the  Iniemational  Congr»s  of  Hiitory:  the 
libraries'  accnuoom  in  foreign  liiw,  —  tlie  vbtirk  of  tliese  and  other 
movement  IoucIms  ai  variou:t  points  the  iiodiea  of  Continent»)  law. 
Such  «ctix-itio«  snvc  ta  remind  iw  constiintlj-  tluvt  w^  hnvo  in  Knglish 
no  liintories  of  Coiitincittal  law.  Tu  pay  any  attention  at  ull  to  Con* 
tinental  law  means  that  its  history  must  he  inon>  or  le»)i  i<on»tidered. 
VmU  of  tlirsn  cmintrips  \ims  its  own  legal  system  anil  it.^  own  legal 
history.  Yel  tlie  law  of  the  Continent  was  never  so  foreign  to  Eng- 
lish as  the  English  law  was  foreign  to  Continental  juHNprudenee. 
It  is  merely  mmntiiining  the  l>est  irndilions  of  our  own  lcg«l  litera- 
ture if  we  {dead  for  a  continued  .study  of  Continental  legal  hLstory. 

"  W'v  believe  that  a  better  acquaintance  with  tJie  results  of  modem 
»HifllaRJiip  in  that  field  will  bring  out  new  points  of  contact  and 
throw  new  tipJit  upon  the  tlevelopment  of  our  own  law.  Moreover, 
the  pres4^nt-(Iuy  movements  for  coilification,  iiimI  for  tiie  recon-iinic- 
tion  of  many  department,'*  of  the  law,  make  it  hißlily  desirable  that 
our  profession  shmiM  1m-  wi-II  informed  a*  tn  the  hi.story  of  the  niIll!^- 
teenth  century  on  the  Continent  in  its  great  measures  of  law  reform 
ami  codification. 

"  For  these  reason*  we  Wtev«  that  the  thuughiful  American  lawi.'er» 
and  .student.«  ;d>oiild  have  at  their  di.spoüiil  translation»  of  some  of 
the  best  work»  in  Continental  legal  history." 

And  the  following  resolution  was  then  adopted  unaiiinioii.-ily  hy 
tbe  Association: 
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"That  a  «iiiimiiu-eof  five  In-  appointed,  on  TransUtions  of  ContH 
neiiui]  Lv^ul  HUii>r>',  wiüi  ainlioriiy  to  arraDge  for  the  tmiulxtioa 
und  pul>liciitioii  uf  suilalilr  works." 

Thr  Kditoriiil  (!iiiiiniitnv,  then  appointrd,  spent  two  years  in 
»tiiilying  till"  field,  making  sfk-oiioii*,  aiid  iirratigirif;  for  tnuis- 
lotions.  It  resolved  to  treat  the  undertaking  as  a  whole;  and  to 
«»-finlitmte  the  wrica  lis  to  (I)  pcrifwls.  (2)  c-oimtrirs,  and  (3) 
topit's,  so  as  to  give  the  most  adequate  survey  within  the  space- 
litoits  avnilable. 

(!)  As  to  /wriorf».  the  Coinmittcv  resolved  to  indiiiic  nwMlcrn 
times,  as  well  as  early  and  medieval  periodä;  for  in  usefulness 
and  importance  they  were  not  le-ss  imperative  in  their  claim  «pern 
our  attentiuii.  Each  volunae,  then,  was  tiot  tu  be  merely  a  valu- 
able torro,  lackiiijii;  imj^ortaiit  cpoL-)is  of  development;  but  vnns 
to  exhibit  the  histon,-  from  early  to  modem  time?!. 

(2)  As  to  countries,  the  Committee  fixed  upon  France.  Oer- 
innny,  and  Ittily  as  the  eentrul  fields,  leaving  the  history  in  other 
countries  to  be  touched  so  far  as  tnight  he  incidentally  possible. 
Spain  would  ha%c  been  included  as  a  fourth;  but  no  suitable  book 
was  in  e.\i»tenee;  tbe  unanimou:«  opinion  of  competent  scbotars 
is  that  a  suitable  history  o(  Spanish  law  has  not  >'et  been  written. 

(3)  As  to  topics,  the  Committee  accepted  the  usual  Continental 
divisions  of  Civil  (or  Private),  Comnaercial,  Criminal,  Proct-Jural, 
and  Public  Law.  and  endeavored  to  include  all  five.  But  to  repre- 
sent these  fi\e  fields  iinidpr  each  prinripal  cnuntfi.-  would  not  only 
exceed  the  inevitable  space-lioiits,  but  would  also  duplicate  mucli 
oommoti  ground.  HeniT.  the  grouping  of  the  indiWdual  volumes 
was  arrangeil  partly  by  topics  and  [Kirtly  by  »Huiiitries,  as  follows: 

Commercial  Law,  Criminal  Law,  Civil  Proci^lurc,  and  Criminal 
Procetlure,  were  allotted  euch  a  volume;  in  this  volume  the  basi» 
was  to  l»e  tlie  Reiieral  l%un)peaii  liistory  of  early  and  medieval 
times,  with  special  reference  to  one  chief  countn»-  (France  or 
Geminriy)  for  the  later  jwrioiK  and  with  an  excursiw  on  another 
chief  country.  'Hien  tlw?  Civil  (or  Private)  Law  of  France  and 
of  Orrrasny  was  given  a  voiiiine  each.  To  Italy  was  tlien  gi\-en 
a  volonte  covering  nil  five  parts  of  the  field.  For  Public  Law  (tbe 
suhjwt  least  n-Iated  in  history  to  our  own),  a  volume  was  pven 
to  Franer,  where  the  common  ^ta^tillg  point  with  Knglarid,  und 
the  later  divergences.  Have  unusual  importance  for  the  history 
of  our  courts  and  \egai  methods-  Finali.v,  two  volumes  were 
allotinl  to  general  surveys  indispensable  fur  viewing  tbe  conuec- 


COKTIKENTAl,  LEGAL  BISTORT  SERIES 


tion  of  parts.  Of  these,  an  introductory  voIudh-  dcuh  with  Sources, 
Liter»tut#,  and  (ieneral  Movement»,  ~  in  short,  the  external 
history  of  the  law,  as  the  CoDtinentala  call  it  [corresponding  to 
the  o»pects  covered  by  Book  I  of  Sir  F.  PolIo<-k  iirwl  Professor 
F.W.Maitland's"Histor>-oftheKnglish  Law  before  Kdward  I"): 
and  a  final  volume  anal^-zes  the  specific  ffatur««,  in  the  evolution 
of  tltK-triitc,  rommon  I«  all  tlie  modem  syileras. 

NtttilcsH  to  say,  a  Series  thus  c-oorclinated,  and  precisely  suited 
for  our  own  needs,  was  not  easy  to  construct  out  of  inatpri»l5 
vritten  by  Continental  »cholars  fur  Continental  need».  'I1ie 
Committee  hopes  tlint  due  ullowanoe  will  b«  miide  for  the  diffi- 
culties here  enoountered.  But  it  is  convintwd  that  the  ideal  of 
a  co-ordinated  Series,  which  should  collate  and  fairly  cover 
the  various  Gelds  as  u  coniifct«!  whole,  la  a  eorrw-t  one;  and  the 
endeavmr  to  achieve  it  will  sufficiently  explain  tho  choice  of  the 
particular  materials  that  have  hc«n  used. 

It  remains  to  acknowleidt^  tlii;  Committee's  iodebtednei»  to 
all  those  who  have  made  this  Series  possible. 

To  numerous  wAohirly  advisers  in  many  European  universitiea 
the  Committee  is  inrlebted  for  valuable  sii^ge.ttions  towards 
choice  of  the  works  to  be  translated.  Fortified  by  thi»  advice, 
the  Committf«  is  confident  that  the  authors  of  these  volumes 
represent  the  highe^tt  scholarship,  the  latest  research,  and  the 
widest  repute,  amonft  European  le^l  historiaoa.  And  here  the 
Committee  ilcsires  also  to  citprcs.'s  its  indebtedness  to  Gilbert  H. 
Gary,  Esq.,  of  N"ew  York  City,  for  his  ample  pro\'Tsion  of 
materiaU  for  le^l  science  in  the  Gar>-  Library-  of  Continental 
Law  (in  Xorihwestem  University).  In  the  researches  of  prep- 
aration for  this  .Serie?,  thow  materials  were  found  indi.'ipensable. 

To  the  authors  the  Committee  is  grateful  for  tbetr  willing 
co-operation  in  allowing  this  use  of  their  works.  Without  ex- 
ception, their  consent  has  boco  cheerfully  accorded  In  the 
interest  of  lejral  .science. 

To  the  publishers  the  Committee  eTpresses  its  appreciation 
for  the  cordial  Interest  sliown  in  a  oliiss  of  titeratiuc  so  impor- 
tant to  the  hiiiber  interests  of  the  profession. 

To  the  translators,  the  Committee  acknowledges  a  particular 
gratitude.  The  accomplishments,  legal  and  lingui^c,  needed  for 
a  task  of  this  sort  are  indeed  exacting;  and  suitable  translators 
are  hen;  no  les-s  Dcetlfut  and  no  more  numerous  tliaii  suitable 
authors.     The  Committce,  on  behalf  of  our  profession,  acknowl- 
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edges  to  them  a  special  debt  for  their  cordial  services  on  behalf 
of  l^al  science,  and  commends  them  to  the  readers  of  these  vol- 
umes with  the  reminder  that  without  their  labors  thia  Series 
would  have  been  a  fruitless  dream. 

So  the  Committee,  satisfied  with  the  privilege  of  having  intro- 
duced these  authors  and  their  translators  to  the  public,  retires 
from  the  scene,  bespeaking  for  the  Series  the  interest  of  lawyers 
and  historians  alike. 

The  Editobul  Commtitee. 
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EDITORIAL  PREFACE 


By  Whxiam  K.  MlKKIx' 


NoniiNG  belnMivi's  us  so  inuch,  in  tlicKv  days  of  n'oonsulcration 
of  the  fund  amenta  I A  in  criminal  procedure,  as  to  con»ult  experience. 
Id  the  shape  of  the  history  of  that  subject.  In  no  part  of  the  Isw's 
framework  are  the  sears  «f  the  post  so  deeply  indented.  Xu  body 
of  rules  is  so  largely  based  on  policies  consciously  adopted  to  safe^ 
gunrd  iigairi-st  felt  «biLses.  Nowhere  in  the  law  are  the  warnings 
of  history  niore  explicit  and  mort;  valuable  for  our  own  generation. 
And  the  story-  of  the  process  by  which  two  systems  of  criminal 
procedure,  Htarttnfr  ait  close  toother  as  the  Knglish  and  the  Conti- 
nental, di^■erged  to  become  typical  opposites.  is  fascinating  in  its 
interest. 

The  lack  of  material  in  English  on  the  historj*  of  the  Continental 
system  has  hitherlu  preveutetl  any  general  famiharity  with  it. 
Indeed,  in  the  Continental  languages  practically  the  only  modern 
work  of  the  kind  i.i  that  of  ProfeÄSor  Ksmein,  here  presented. 

AuiifiMAK  EsMEEN,  boni  February  1.  IS4.S.  at  Touverac  (in 
Chamite),  receivtil  bis  first  appointment  as  Fellow  ("agreg€") 
in  1875 :  became  professor  of  law  at  Douai,  and  then  at  I'aris  in 
1879.  He  has  since  been  elected  a  member  of  the  Institute  of 
France.  He  has  also  been  a  member  of  the  Superior  Counal  of 
Public  Instruction,  and  is  Professor  in  the  Free  School  of  Political 
Science,  and  Section  President  in  the  Practical  St-hool  of  Higher 
Studie:«.  Hi»  work  in  a  varietj'  of  fickls  tjf  legal  liistory  haa  plated 
hia  naoH-  in  the  front  rank  of  French  legtd  scholars,' 

'  Proreiutor  of  Orimitinl  Lnw  and  ProecKltint  La  ttw  Unlveriiiy  ot  Penu- 
■ylvania.  mt>inb«r  of  th«-  ICdiMrUI  Oommittw  for  this  Sori*s. 

'  AnioiiK  his  |>riiit.'i|a1  workn  ituLy  bi-  imrripil :  "Elude«  sur  l«s  coutraU 
dan*  U>  li4a  an«ien  tlrnit  fraitvuit."  1883;  "M^laniteH  il'hUtoiiv  Hu  droit 
et  do  critique :  Droit  romsjn,"  1886:  "Coum  *WmrnHii»v  d'histoin-  dxt 
dnil  rranfaii,"  imi,  5th  ckI.  1003;  "  PWmH»  EtAmrntairc  ii<-  rtanUiiro  ilu 
droit  frauc^i«  «I?  17H9  a  1814;  lUvolutiDii,  Cuamilat,  <:t  Kmmn-."  1909; 
"£l£nienl-iileilniir.i!UDNtilutiouneirran^i!tctecitnran<."öt.h  i-il.  IHOU.  He 
faw  afato  writttin  a  inoaueni|>h  oa  "Gouverneur  Morriü."  an<l  contributad 
largely  to  the  legal  journalü. 

XXV 


EDITORIAL   PREFACE 

The  work  here  translated  was  first  published  in  1882,  under  the 
title  "  Histoire  de  la  procedure  criminelle  en  France,  et  spfciale^ 
ment  de  la  procMure  inquisitoire  depuis  le  Xin°  si^le  jusqu'ä  nos 
jours."  M.  Dareste,  the  veteran  professor  of  comparative  law,' 
said  of  M.  Esmein's  book,  in  announcing  the  report  of  the  Academy 
awarding  to  it  the  prize  in  a  competition  for  which  it  was  presented, 
"This  work,  well  constructed  and  well  written,  is  notable  for  the 
keen  judgment  and  the  accuracy  of  treatment  shown  throughout." 
It  is  marked  by  all  the  sterling  qualities  of  French  scholarship  at 
its  best;  and  this  important  subject  is  fortunate  in  receiving  so 
thoroughly  satisfying  a  treatment.  The  author  has  thoroughly 
re\-ised  it  for  this  edition,  making  copious  additions  to  the  notes 
and  occasional  substitutions  in  the  text. 

Though  the  breadth  of  \'iew  in  Professor  Esmein's  work  would 
make  it  an  adequate  guide  to  the  development  of  Continental 
criminal  procedure  in  general,  yet  it  was  not  composed  for  that 
purpose.  To  render  the  present  volume,  therefore,  more  compre- 
hensive and  serviceable  to  Anglo-American  readers,  who  need  a 
larger  perspective  by  reason  of  their  peculiar  standpoint,  the  Edi- 
torial Committee  has  added  a  few  chapters  from  other  works. 
These  chapters  trace  the  general  lines  of  development  for  the  Con- 
tinent generally,  and  fill  out  more  of  the  details  for  Germany ; 
the  special  history  in  Italy,  the  home  of  criminal  law  movements, 
will  be  treated  in  the  volume  of  this  Series  on  the  History  of  Italian 
law.  lliese  added  chapters  (three  at  the  beginning,  on  types  of 
Procedure,  Roman  Procedure,  and  Primitive  Germanic  Procedure ; 
and  three  at  the  end,  on  Continental  Legislation  of  the  1800s,  the 
Literature  of  Criminal  Procedure,  and  the  History  of  Law  of  Evi- 
dence) are  from  the  pens  of  Professor  Garraud  and  Professor  Mit- 
termaier. 

Francois  Garraud,  Professor  in  the  Faculty  of  Law  of  Lyon, 
is  the  leading  authority  in  France  on  modem  criminal  law  and 
procedure.  The  chapters  here  used  are  from  his  "Traits  th^orique 
et  pratique  d'instruction  criminelle  et  de  procedure  pönale,"  1907, 
1909;  of  which  the  concluding  volumes  have  not  yet  been  pub- 
lished.» 

Carl  Josef  Anton  Mittermaif-r  (bom  in  1787,  died  1867), 
Professor  of  Law  at  Heidelberg  after  1821,  became  the  most 
famous  criminal  scientist   of  his  day  in   Europe.     His  life  and 

'  We  have  to  lament  his  decease  since  this  Preface  wks  penned. 

■  Reviewed  in  vol.  II  of  the  Journal  of  the  American  Institute  of  Cnmi< 
nal  Law  and  Criminoli^fy.  His  other  principal  work  in  criminal  law  is, 
"Traits  tb^orique  et  pratique  du  droit  p6nal, '  6  vols.,  1898-1902. 
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lah«rs  nrr  fully  told  in  vol.  II  of  the  present  Series.  "Gpcat  Jurists 
of  llie  World. "  Tlie  chapttrrs  of  lib  lit- n;  uac«!  (on  Koman  rroa^hirc, 
Primitive.  Medieval,  and  Modern  German  Pwcedure)  are  taken 
from  hh  "  Das  deutsche  Straf  verfuhren.  In  der  Fortbildung  durch 
Gerichisgebruuch  und  Landes gcsetzgcbui  ig  und  in  gcriiiucT  Fcr- 
glcichuii^  mit  dem  engliscbcu  uiid  fr»iizüs!.sch«n  Strafverfahren." 
Thi.s  work,  first  piihlished  tu  iS27,  went  intn  its  fourth  and  last 
edition  in  lS-10 ;  and  has  siiire  remained  the  best  expoäition  of  the 
history  of  Gtiruian  criminal  pruci-diire;  nor  has  any  later  German 
scholar  (singularly  enough)  otfer«)  anjthngsu  esten^\T  in  this  field. 

The  translatur  of  Professor  Esmein's  work  and  Professor  Gar- 
raud'»  chapti-rs  i»  John  Simpson,  of  New  York.  Mr.  Simpson  U 
a  contributor  to  the  "  Ainerieaii  and  Knglish  Eiie>'d"iwdia  of  Ijiw." 
a  legal  rorrcspondent  for  mimcrous  icchiücnl  journals,  and  the 
translator  of  several  masterpieees  of  French  literature. 

The  translator  of  Professor  Mittcrmaier's  chapters  is  Tuosi.w 
b.  Bell,  formerly  nf  the  Taccmia  Bur  and  U-rtun-r  in  tlie  I'ni- 
versity  of  Washington,  and  now  of  Pasadena,  Califortiia.  Mr. 
Bell,  after  graduating  from  the  Cniversity  of  Colorado,  and 
going  as  Hlimles  Scholar  to  Oxfonl.  completed  there  a  course  in 
law  and  jurtsprudenee  (B.CIi.  1908),  and  was  afterwards  FeUow 
in  Jurisprudence  at  Columbia  rniversity. 

Whatever  the  debt  the  student  of  English  law  owes  to  Sir  Wi'- 
ImmBlackätoncitrau-ttbesaid  that  tu  him  in  no  äomll  degree  is  due 
the  hick  of  interest  of  the  English  and  .\merican  lawyer  of  the  past 
humlreil  years  in  the  luw.>t  and  legal  institutions  of  other  nations. 

Blackatoue  never  tired  of  giving  thanks  that  the  Engliali  law 
was  not  like  other  law.  It  has  Im-cu  u  source  of  wonder  to  the  youth- 
ful Htudcnts  of  his  pages  how  other  nations  preservt-d  any  sem- 
blance of  ci\ilization  and  freedom  without  the  many  great  "palla- 
dia of  liberty"  possesst-d  by  the  Anglc)-S8Xon.  He  never  tired  of 
drawing  ODmparLsons  between  tlie  English  law  and  the  laws  of  other 
countries,  always  to  the  detriment  of  tlie  latter.  It  may  not  be  the 
result,  Km  it  is  at  least  a  eoineidence,  that  with  the  cessation  nf  the 
use  of  Blaekstoue's  Commentaries  as  an  entrance  to  the  study  of 
Englixli  law  there  is  a  gmwing  demand  fur  a  knowledge  of  tbe 
legal  systems  of  other  con  nt  ries. 

From  a  practical  point  of  view  a  knowledge  of  the  rriminal 
pruceilun-  of  other  countries  is  pcrhujic)  of  less  value  than  a  knowl- 
edge of  foreign  law  on  any  other  branch  of  jurisprudence.  Our 
own  criminal  procedure  has  been  the  avowed  model  for  foreign 
countries.    To  thi-  student  of  institutions,  however;  to  him  who 
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Joj-s  in  watching  the  never  oeasing  hnttle  between  the  forces  of 
repression  and  liberty  —  the  nice  adjustment  of  which  spelb  irue 
civilizuliun  ;  to  him  who  wuiild  src  huwa  greut  people  have  worked 
out  a  Rreat  |)n)blem, —  the  study  of  llie  history-  of  French 
criminal  proccdureoffersa  fascinating  subject.  Ourown  procedure 
i»  ihe  result  of  s  slow  «volution.  In  ibe  French  eriuiiiinl  proced- 
ure wo  sec  the  rare  phenomenon  of  a  combination  of  evolution  and 
adoption  and  then  of  an  evolution  of  the  adoption,  yet  with  all  a 
constant  tendency  to  a  reversion  to  tj^ie. 

Nothing  could  be  more  intert-sting  than  Esiacin's  study  of  this 
evolution  of  Fn-ncli  criminal  pnH-ediire  fnim  Itoman.  tliroufEb 
Germanic,  to  f^anon  law ;  the  play  and  coimter-play  of  various 
forces  for  two  centuries,  m-iking  for  the  permanence  first  of  the 
accusatory  and  then  of  the  inquisitorial  system. 

The  reader  will  here  find  set  forth  the  struggle  between  the 
t.»(fU£le  du  pay»  and  the  "  inquest  "  of  the  Canon  law.  He  will 
learn  how  the  former  lost  to  tlie  Utter  nt  the  same  time  that  the 
English  equivalent  of  the  rmjuete  du  pajf»  —  the  itujuijfttio  palrüa 
—  the  grand  jury  —  was  triumphant  in  Hngland. 

The  Ordinance  of  1070  definitely  fixed  the  inquisitorial  proced- 
ure in  French  law  for  a  century.  The  Revolution,  however,  will 
bring  to  tlie  battle  new  force-s,  and  tlie  aeciisat»irj'  pro<:wliire  of 
England  «ill  be  bodily  transplanted  into  French  soil.  Later,  the 
need  of  »trciigthcninK  the  authority  of  the  State  wilt  cause  a  rever- 
.sion.  The  C»hIc  of  Offenses  and  Punishments  of  the  year  IV  will 
.show  a  tendency  to  return  to  the  secret  examination  nf  the  inquisi- 
torial sj-stem,  a  tendency  thai  the  law  of  the  year  IX  will  accentu- 
ate. Thi-n  a  compromise  will  be  c(fectt-d  by  the  Code  of  1SÜS, 
which  will  reenact  in  part  the  inquisitorial,  while  retaining  in  part 
the  accusatory  system.  The  adoption  of  che  Code  of  lSt)S,  how- 
ever, only  murks  a  paus«.-  In  the  battle,  a  battle  that  begins  iigaiii 
every  time  the  ([ovenimeiit  undergoes  a  notable  change. 

In  stud.ving  French  criminal  procedure,  considering  it  both  in 
its  broad  sweep  and  In  detail,  one  cannot  fail  to  !>e  struck  with 
the  unity  of  history.  Different  in  many  respei-ts  as  has  been  the 
history  of  French  and  English  procedure,  so  different  indt-wl  lliut 
the  two  have,  at  certain  i>erinds,  offered  opposing  Ij-pcs,  wc  see 
that  both  began  as  one  t.vpe  —  the  accusatory.  English  procedure 
remained  true  to  ty{M',  with  a  few  unimportant  aberration»,  such 
as  the  Star  Chamber  afforded.  In  France,  though  for  many 
ceottiries  this  type  M'as  abandoned,  we  now  see  it  restored  in  almost 
its  prbtiue  vigor.    In  details  wr  see  the  some  unity.    Torture  runs 
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through  both  like  a  scarlet  thread,  though  the  thread  is  Urgcr  and 
the  dye  iIcciKT  in  FraniT.  fihiiddiT  as  w  may  at  the  institution 
of  torture,  it  is  itomething  to  know  that  the  necessity  for  it  was 
due.  not  to  innate  cruelty,  but  that  it  sprang  from  a  regard  for  the 
iiHKiceiit  accused  whieJi  demanded  such  perfect  pniof  for  (wniirtinn 
tliat  nothing  short  of  confession  would  satisfy  it,  Tlje  French- 
man's "house  wa»  hi»  castle"  even  more  thnn  the  F>nglish man's, 
for  the  former  could  not  even  be  arrested  iu  hh  home.  In  both 
countries  tt]e  riffht  of  the  accui^ed  to  counsel,  in  serious  crime,  was 
first  dcnie<l  and  then  grant«!.  The  language  of  Pcssoht  in  tlie 
debate  on  the  Ordinance  of  1G7Ü  read  like  a  modem  poliliral  in- 
dictment of  a  "corporation  lawyer."  Piissort  says:  "We  know 
how  fertile  these  kinds  of  counsel  are  in  finding  o{»enings  to  frame 
conflicts  of  jurisdiction,  how  they  often  scheme  to  discover  mdlities 
in  the  proceedings  and  to  give  birth  to  an  infinitude  of  side  issues. 
It  is  therefore  peculiarly  in  the  interests  <if  the  wealthy  that  counsel 
is  grantctl."  In  hotJi  (Tountries  the  right  was  granted  by  the  judges 
before  legal  warrant  b_\'  legislation. 

In  England  the  proof  re<niired  to  convict  was  always  proof  "  be- 
yond a  reasoimble  doubt."  In  France  the  pnxif  uiiLst  be  "clearer 
than  the  sun  at  noonday." 

The  doubtsftstothe  necessity  fora  unanimous  verdict;  the  right 
of  the  uiTUswi  to  l)e  fre<^  fnmi  the  neti-ssity  of  incriminating  Idm- 
sclf, —  these  are  a  few  of  the  many  things  the  student  of  Eiigli;sh 
law  finds  reproduced  in  Fnuice, 

in  law  as  iu  utJier  sciemvs  we  have  our  recurring  tycle»  of 
thought.  The  present-day  alienist  harks  back  to  the  ancient  Greek 
where  Homer  ascribed  guilt  to  Ali:  We  «re  saving  again  the  crimi- 
nal is  not  so  much  a  knave  as  a  fool  or  a  madman ;  hi»  intellect  is 
darkened.  Simonidesisquoted  by  Plato  assaying,  "A  man  cannot 
but  be  had  when  the  force  of  circunistance-s  overp«iwer  him." 
The  modern  sociologist  makes  crime  the  product  of  environment. 
HumanLKin  iu  the  1400s,  ou  the  Continent,  inveighed  against  the 
theories  and  the  technicalities  of  the  Jurists,  The  social  scientists 
of  the  19(Xls  are  voicing  the  same  cry  —  with  this  difference, 
that  the  Humunbt  careil  nothing  fur  the  practical  importance  of 
the  admin istratinn  of  the  law  ;  his  interest,  was  in  origins,  and  his 
effort,  to  take  men's  minds  back  to  the  purity  of  original  stiurces. 
The  present-day  movement  cares  little  for  soiira'»,  it«  effort  ia 
directed  to  practical  results. 

In  the  I'Vench  criminal  procedure  we  may  find  many  a  precedent 
for  provisions  in  our  law  which  are  anomalies  with  \a. 
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Probably  the  most  intprestinß  reatuiv  of  tJio  buüdiriR  up  of  the 
French  prtxxdun-  is  the  PtruK'e  «"ith  the  jury  system.  It  la  xaet 
ftt  every  turn  in  Frenoh  legnl  hist«>ry. 

"The  French  inquest  has  in  it  the  germ  of  all  that  becomes 
distinctly  En^^lish  in  thr  RnjfliMh  law  <if  thi-  lüU:r  Middle  Ages,  the 
gemi  nf  trial  by  jur^*  and  of  a  hard  and  fa^t  formulary  sy.ttem  of 
octioRä  which  will  be  tough  enough  to  resist  the  attacks  of  Roman- 
ism."  Muitlund  has  a\so  tuld  us  btm  the  fute  uf  Lliv  inquest  wu 
still  in  the  balance  a  centur}*  after  the  Conquest,  and  how  Henry 
II.  in  the  nick  of  time,  hy  placing  at  the  disposal  of  litigants  in  cer- 
tain  actiuiia  the  "  inquest  of  the  country"  wliich  tht^  ItomAiis  hod 
brought  from  Prance,  established  trial  hy  jury  in  En|E;lutid.  Rs- 
mcin  shows  us  the  steps  by  whiah  this  same  "enquelf  du  pay»"  li>st 
in  France  in  the  struggle  with  the  "inquest"  of  the  Canon  law. 
The  jur>'  curly  lost  to  France ;  imported  us  an  alien  institution  in 
its  entirety  in  1701  ;  its  sub-tcquerit  history,  in  which  four  times 
the  6ght  for  it  vaa  lost  and  won,  won  even  against  the  opposi- 
tion of  Napoleon,  —  is  treated  M-ith  a  masterly  huud  by  ouruutWr. 

Nothing  «lulil  be  more  interesting  tu  the  American  or  English 
reader,  to  whom  the  jur)'  i»  the  "Palladium  of  Liberty,"  than  to 
rea<l  llie  debates,  set  out  at  length  by  our  author,  on  the  value  of, 
and  the  ad^'lsabdity  of  adopting,  trial  by  jury  in  criminal  cases. 
The  recurrence  of  the  argument  that  what  has  proved  valuable 
among  t  lie  Englisli  wouUI  not  suit  the  "  geniwt  of  the  French  people," 
reminds  us  of  the  phrase  "un-American''  which  meets  everj'  cfTort 
at  reform  with  iis.  Yet  notwithstanding  this  "  genius  of  the  Fa-iich 
people,"  the  jury  \ws  won  a  permanent  place  in  French  law.  As 
our  author  says:  "A  great  civilized  nation  cannot  renounce  it 
without  losing  its  rank.  .  .  .  It  Ls  indcstruaihlc  .  .  .  tiispiteof 
its  defects." 

Esmein's  chapter  on  the  function  of  the  jury  in  criminal  trials  is 
well  worth  study.  It  ha*  hing  been  a  mooted  quretion  with  us 
whether  the  jurj-  is  It^ally  bound  to  take  the  law  from  the  court 
or  is  itself  to  be  judge  of  the  law  as  well  as  the  facts  in  rendering 
a  general  verdict. 

It  is  known  to  all  who  have  eyes  to  see  and  care  to  hear  that  there 
exists  grave  di.-watt'^faction  with  the  adminirtration  of  the  criminal 
law  in  the  United  States.  We  used  tobe  satisfied  with  the  explana- 
tion that  it  was  due  to  the  fact  that  wc  were  «new  country.uniil  we 
learned  that  the  same  phenomenon  did  not  exist  in  newer  countries 
than  our  own.  The  explanation  that  it  was  due  to  the  immigrant 
is  not  weighty  when  we  consider  that  our  budget  of  crime  is  greater 
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thßn  that  of  th<r  countries  from  which  the  immigrant  comes.  Opin- 
ion in  cryntiLlli/.ing  into  the  bedef  tiint  it  in  rliie  to  our  proce<Iiire  in 
prosecutiiif;  criminals,  and  the  public  mind  is  open  as  never  befofe 
in  oiir  history  to  the  adoption  of  practicable  nKiins  for  tlH^  irform 
of  the  procedure  where  it  is  shown  to  be  archaic  or  otherwise  inade- 
quate. No  student  of  our  criminal  jiimprudence  can  fail  to  be 
impressed  witli  thi^  efforts  of  our  criminal  courts  with  tlic  roucliin- 
ery  at  hand  to  render  more  effective  the  ad  minist  ration  of  the  penal 
law.  Decisions  are  daily  rendered  upholding  indictments,  ignoring 
errors  in  instructions,  and  validating  verdiet.s  tJiat  n  few  year«  ago 
would  have  hcen  ref?ardi'd  as  a  denial  of  some  fundamental  consti- 
tutional right.  But  the  judges  —  anxious  a.i  the  vast  majority 
of  tliea)  are  to  render  efTective  the  administration  of  the  criminal 
law — cannot  do  nil  that  is  nintliil.  Tlic  mure  drastic  power  of 
the  lef^tlature  and  of  the  constitutional  con\'ention  are  nece^finr}' 
for  the  cure  of  some  evib.  To  the  legislator  this  book  may  be  com- 
mended —  not  perhaps  as  a  study  in  direct  U*)(isl)itioii  —  but  for 
its  broadening  effect  in  showing  how  a  great  nation  has  tried  to 
work  nut  the  problem  that  confronts  us. 

li  \i<  a  curious  fact  that  during  the  last  centwrj'  opposite  tend- 
encies have  been  working  and  continue  to  work  in  French  procedure 
on  one  hand  and  English  and  Ameriean  procedure  on  the  other. 
In  France  the  tendency  has  been  to  «tuelioriite  the  severities  uf  the 
law.  to  surround  the  accused  with  greater  safeguanfs  at  the  expense 
of  the  prosecuting  power.  In  Knglandand  thel'nited  State»  there 
is  a  strong  tendency  to  strengthen  the  hand  of  the  state  at  the  ex- 
pense of  the  iiccu^d.  by  a  procesa  of  eliiuination  of  the  technical 
rules  that  covered  the  accused  as  with  a  coat  of  mail.  liecently 
the  old  inquisitorial  procedure  has  shown  its  head  in  America  in  the 
sü-catlcd  "Third  Degree.''  Whether  this  is  sporadic  and  will  re- 
main extra-legal  or  will  find  recognition  remains  to  be  seen.  It  has 
already  reached  suflicient  magnitude  to  call  fortli  legislation.  So 
far  this  Icginliition  lias  been  against  it,  and  in  the  extra-legal  way 
in  which  it  is  practised  it  is,  undoubtedly,  vicious.  But  it  may  well 
be  that,  pnitmrtcd  as  the  criminal  i.s  in  Anglo- .\mcrican  jurispru- 
dence from  the  time  of  arrest  to  final  judgment,  surrounded  as  he 
is  not  only  with  all  the  presumptions  and  technicalities  of  the  old 
Knglisli  profrdun-,  but  also  hy  the  added  ctHL-ititutioiinl  safeguard 
uf  State  and  Federal  constitutions,  we  may  yet  find  it  necessary 
to  adopt  something  corresponding  to  the  examination  of  the  French 
JMjff  d'hiMruction :  in  some  States  we  have  already  fallowed  France 
iknd  practicully  abolished  the  graii<l  jury. 
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Another  matter  that  may  well  engage  those  who  would  reform 
criminal  procedure  is  that  of  the  necessity,  for  conviction,  of  una- 
nimity among  the  jur>'.  With  this,  as  with  most  other  funda- 
mentals of  criminal  procedure,  the  French  have  not  scrupled  to 
experiment,  and  their  experience  is  well  worth  study. 

Payment  of  damages  by  the  State  to  one  who  has  been  wrong- 
fully convicted  and  suffered  punishment,  is  a  feature  of  French  law 
that  we  are  likely  soon  to  adopt.  Agitation  for  a  "  public  defender  " 
has  begun.  He  would  be  rash  who  would  predict  the  future  of 
penal  legislation  in  the  United  States.  Is  it  too  much  to  hope  that 
in  making  the  changes  that  are  coming  we  will  study  the  history 
of  criminal  procedure  in  France  —  the  country  which  for  four 
hundred  years  has  been  the  laboratory  for  legislation  on  this  branch 
of  law? 
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In  «n  ajt<?  *>'  urowinji;  internationaüsm,  law  shoiil<l  become 
more  intornatioiial  ua  well  as  moro  ruUoiml  ami  scientific.  Law- 
yens  a»  well  lis  Ifßal  liisttirians  and  U-achers  of  liiw  should  l>e«)me 
n<-qiiiiint(-d  with  ilie  li'fjal  luÄtorj'  ntid  |>r<)«-i"liirt;  of  other  cf  mil  tries, 
and  tievelop  a  broad  oomparativc  kiiowlcdec  of  the  principles, 
practicT.s,  and  proceiliirc  of  thi^  past  and  present.  In  liringing  this 
nhout,  books  siicb  as  the  ]>reM'iit  volume  are  most  «fTeetivf.  ami 
absolute]^'  nccessflry.  It  is  their  abscnco  heretofore  that  has 
mode  the  legnl  ])rc)feK:(ion  of  AnifricH  und  Englund  »imewhat 
narrow  und  national  in  its  outlook. 

Criminal  procedure  to-dny  is  so  much  a  matter  of  ordinary 
Irp«!  training  and  kmiwledp-  that  few  hiwycrs  rcaliM'  what  a  wealth 
of  historical  and  le^'al  baekgroiiiid  it  has.  Its  histor\'  has  been 
DTgleeted  in  large  part  oä  well  by  institutional  lilstorians  who  have 
preferred  to  deal  with  larfjer  qiieKtion»  uf  governmental  and  le^al 
development.  The  result  of  this  double  neglect  is  seen  in  the  fact 
that  there  are  but  few  books  in  foreign  Inngiiaf^s  and,  until  the 
appearance  of  this  volume,  praetically  none  in  Knclish,  deatiuK  >n 
detail  with  the  histori,-  of  criminal  procedure.  In  \-icw  of  the 
vital  iaiportaiK-e  of  understaiidtn^  the  pnn't'ssej«  of  development 
lying  back  of  present  practices  and  of  comparing  our  methods  of 
procedure  with  thoneof  othercountrics.such  luck  of  hiätorical  refer- 
ence works  i.s  to  be  regrette<l.  The  app'arance,  therefore,  of  a 
comprehensive  work  such  as  this  in  the  Continental  Legal  Ilisttiry 
Scries,  <f>ntaininp  a  survey  of  the  hi.storic  ft>nn.s  and  litcralurc  of 
European  criminal  procedure,  even  including  England,  is  a  most 
encouraging  sign  of  legal-historical  progress  in  America. 

Tlic  work  to  whicfi  thi.-i  I»  an  Introduction.  lh»nt.'li  mainly  a 
translation  of  Ksmein's  "llistoirc  dc  la  Procedure  Criminelle  en 

'A.B.  (MflOii:  Univerailv);  A.M..  Ph.D.  (Harx-ard  tTnivarmty); 
Praf««H>r  or  Hiolorv  in  Uie  I'ntvemily  of  MisRouri;  author  of  "The  Right 
at  Sanctuary  in  Enelftnd"  (1901). 
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France,"'  !s  made  of  broader  application  and  greater  value  by 
tlie  indii^ioti.  In  ImjIIi  ttiociirliornml  lat^r  parts,  of  imrtiont«  of  otlurr 
treatises.  The  larjjer  number  of  the?«-  addiliüiml  atid  supple- 
mentary chapters  arc  translated  from  M.  Garruud's  broud  and 
scholarly  work  on  I'reiioh  rrimiii.il  prort^lur«',  a  part  of  which 
forms  the  iiitroductorj'  chapter  of  our  volume.  This  is  an  exeei- 
leiit  general  di»ciis»iün  of  llic  accuaatory,  Inqamtorial,  and  mixed 
tj'pes  of  procedure  hi  eriminul  cast-s.  The  second  chapter,  how- 
ever, draws  on  another  work,  that  of  the  learned  («rmnn  legal  his- 
torian of  over  half  a  eeniurj-  ago.  Professor  Mitterniaier,  the  author 
of  a  well-known  hi*tory  dealing  with  Gcruuin  critnitiul  procedure. 
Fmni  this  work  we  lin^'e  a  amei.se  hikI  M-holariy  aivount  of  the 
Itomao  eriminal  pnH-edure  in  which  the  various  prooesaes  and 
pmetice»  of  the  Roman  legtsUtivc  \vsteni  of  procedure  are  de- 
serilied  and  (he  somewhat  aeeusatorial  diameter  of  the  Komaii 
system  i.s  brought  out.  The  presence  of  inquisitorial  features 
in  later  inii)erial  proiH-diire  is  note<l.  ami  we  get  a  gom!  general 
idea  of  the  extent  and  eharaeier  of  the  Uonmn  haek^ruuiul  to  Inter 
criminal  procedure.  The  thinl  chapter  is  also  frnm  Mittennaier'a 
work  and  de^icrihes  primitive  Germanic  criminal  procedure  with 
sufficient  fiilne:^  and  detail  for  the  purposes  of  a  general  survey. 
The  difference  that  i.s  frequently  apparent  lictweeii  French  und 
(lemian  re?ioareh  and  «rholarship  is  well  hrought  out  hy  compar- 
ing Garraud's  ehaptets  with  those  from  Mittermnier.  The  former 
liaA  dedd<d  äU[>rriority  »f  style  and  organization,  while  the  latter 
exwis  in  exactncsa  and  in  proofs  and  references.  Both  these 
aocwiinta  are  of  great  interest  and  value  to  student'«  of  the  history 
of  law. 

I'art  One  of  the  main  work  is  devoted  to  the  history  of  criminal 
im>cedurp  in  France  from  tlie  twelfth  to  the  seventeenth  ceiituriea 
and  Garraud  is  again  drawn  on  for  an  introductory  seetion.  Tliia 
dcM-ril>es  iiiul  comments  on  the  genend  features  of  the  evidutioti 
of  Fretit'h  eriminal  pnieedure  and  is  u  useful  and  vahiahie  survey. 
It  connects  the  past  and  present  in  a  clear  and  interesting  manner 
by  showing  liow  (he  enniliiiil  proct^^lun*  lu  Fmnee  to^lay  i»  of  a 
dti-ted  type  rather  than  strictly  inquifdtorial  and  is  the  result  of 
a  long  pnwcss  of  legal  cvnlutiim  and  special  legislation.  Such  a 
well-organized  and  philosophical  introiluetion  is  of  especial  im- 
portance in    a  work  intended!  for  English  and  .\moriean  reatlcrs 

*  Hi«lain>  do  la  ProHldun*  Criminolli?  en  Franc«-  «<t  Mptfeialtoicnt  Atf  la 
BnwMure  inquiaitAiro  dapui«  U  XIII*  «iiVU  jmqii'Ji  ihm  ioan,  p«r  A. 
Esiaien.  prufMWur  wrfc^  &  I»  Fiunilti^  di'  druil  <!<■  Pvi.i.  Ou^i«^ 
«ouronnj  par  I'Madtfuue  dm  scirnm'«  tnorak's  «t  puliii<iucs.     Pari«,  ISdS. 
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who  mny  not  be  familiar  with  the  peculiar  diaracteri'itit'S  of  «ni- 
temporary  prwwlurc  in  Franrc.  The  mraning  and  importance 
of  Ksmein's  more  detail<Hl  ac-coiint  of  the  criminal  jurisdiction  of 
Old  France  (which  is  a  better  rendering  of  "L'.\neicii  France" 
ttian  "  Ancient  France  ")  i»  lietter  apprcciati-ri  and  iinderstood  after 
knon-ing  the  present  status. 

The  render,  having  t>eeii  furnished  with  «  hroad  Ijackground 
of  Roman  and  early  Germanic  criminal  pnnHnlun-  ami  a  jjcrspwtivc 
of  general  development  froai  anc-ietit  times  to  the  present,  ia  pre- 
pared tn  fnllow  the  intereattiip  slory  of  tJie  evohition  of  criminal 
procedure  in  France  and  other  European  countries  from  the  later 
Middle  Ages  to  the  present.  ProfeH&ur  Esmciii's  work,  with  some 
slif^lit  omi»;iitns  and  a  number  of  important  a(lditinn.s  furnishes 
an  excellent  basis  for  such  a  survey.  Like  mnny  French  and  Eng- 
lish monographs  of  great  merit,  Rsmein'»  study  was  first  pn-»cnted 
as  s  prize  casay  in  competition  for  the  Bordin  Prize  in  IJÖifl.  The 
subject  projJoscd  for  competition  was :  "  To  make  clear  the  history 
of  the  erimina!  Ordinance  of  1670 ;  to  seek  out  what  has  been  its 
inäuence  on  the  administration  of  justice  and  on  the  legislation 
which  followed  it  to  the  close  of  the  eighteenth  century."  Ksmein, 
who  has  then  merely  agrigS  in  the  Faculty  of  \jl-w  at  Paris,  won  the 
prize,  by  the  unanimous  decision  of  the  judges,  with  an  essay  en- 
titled :  "Hiatoire  dr  I'Ordonnance  de  löTO  et  de  la  procWure  in- 
quisitoire  en  France."  The  young  author  ventured  to  go  beyond 
the  letter  of  the  subject  proposed  by  giving  the  historical  and  legal 
background  t(i  tlie  Ordinance  of  1670  and  by  carrying  hi.^  treatise 
on  criminal  procedure  in  Prance  beyond  the  limit  of  the  eighteenth 
century  up  to  his  own  time.  This  did  not  infringe  on  (he  spirit 
of  the  subject,  however,  but  made  Esmein's  work  uf  brnader  legal 
and  historical  value,  for,  as  he  says  in  his  original  preface ;  "Tlie 
presentation  of  the  hi.story  of  a  I^w  that  has  pas.<ted  away  should 
not  merely  tell  how  it  was  promulgated,  applied,  and  later  abro- 
gated :  it  IS  nvoeäsary,  in  addition,  to  seek  out  the  origin  of  the 
legal  ideas  it  contained  and  to  ask  oneself  if  it  ha.s  not  transmitted 
something  of  value  to  the  modem  legislation  that  has  followed  it." 
With  till»  »pirit  and  viewpoint  It  is  little  wonder  that  Esuein 

produecil  a  study  of  permanent  value,  and  that  the  essay  crowned 
by  the  Academy  of  Mora!  and  Political  Sciences  should  become 
the  basis  for  the  broad  and  scholarly  work  on  the  history  of  criminal 
proce«lure  that  we  have  in  English  tmnslatiou  in  this  volume. 

Historical  studentt  wUI  regret  Co  Home  extent  the  omiüuion  in 
tbb  volume  of  the  first  or  Introductory  section  of  M.  Esmeia's 
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work  conw3ting  of  tvochapteis  on  the  «aHy  jurisdictions  of  Franco. 
bvcauM'  tlH-sc  clmptrr*«  contain  an  iiit('rr<<tiiifi  »rronnt  of  a»  histitri- 
caJ-legal  character  of  the  sc-igncurial  and  royal  justice  i)r  France, 
in  the  lat«r  Middle  Ages.  But  their  place  has  been  well  taken 
by  the  Ijniader  survey  fn)m  (Jarraiid  already  n*ft-rred  tu  and  stu- 
dents of  History  cun  always  go  to  Esniein's  oripinal  work  fur  the 
s|)eriftJ  information  in  thecmtitted  chapter». 

Tbe  first  topic  dealt  with  in  the  translation  from  Esmein,  there- 
fore, is  that  of  early  procedure  in  Fraiic-e,  which  was  thoroughly 
accusatory  in  character,  in  connection  with  the  feudal  eoiirta. 
Beaiimanoir  and  the  various  collections  uf  feudal  customs,  together 
with  the  leudiriK  iiiodcrn  authurltie»  of  Fniiu'e  and  Oennany,  are 
used  as  sources  for  this  excellent  treatment  of  the  more  important 
features  of  feudal  procedure.  The  tranation  fnmi  the  aa-usatory 
form  to  the  inquisitorial  i^  Dcxt  brought  out,  and  special  emphasb 
is  laid  on  the  liiflucncr  of  the  Church  and  on  the  gruwtli  of  the 
ruyal  power  in  hrini^uß  about  the  chan^.  The  lutroducliun  of 
torture  to  extort  confessions  nud  the  appearance  of  the  secret 
examination  are  noted  as  important  factor»  in  the  new  system. 

The  next  step  \s  the  organization  and  euntrol  of  criminal  proced- 
ure by  roynl  ordinances  which  began  witli  the  ordinances  of  14^ 
«ihI  of  I53U.  The  latter  ordlniinci-  u-iu  fspeeially  iu)|M^rtanl 
uid  evoked  üonic  spirited  «ppositioii  on  account  of  its  arbitrary  aud 
severe  character.  Tender  the  influence  of  thu-ic  unlinunecs  all  other 
form.t  of  crimiind  ])n)ceclure  either  tendeil  to  disappear  or  were 
abolished.  It  was  only  natural  tliat  the  seventeenth  century  in 
France  should  witne^i»  a  tendency  on  the  part  of  the  strung 
monarchical  government  toward»  an  elaborate  codification  of 
criminal  procedure  along  inquisitorial  lines.  Thi»  wa»  accom- 
plished uihUt  I«uis  XIV  in  the  form  i)f  the Rn-atOrdinantvof  Ui70. 

The  Ordinance  of  lii7H  was  the  result  of  many  discussion.-*  and 
conferences  on  the  [wirt  of  the  royal  ministers,  especially  Colbert, 
and  the  leading  jurist»  of  the  time.  Like  tlic  Magna  Charta,  the 
Oniinance  contahinl  little  that  was  really  new,  bring  a  codification 
of  the  criminal  procethire  that  had  gradually  developed  during  the 
throe  centuries  previous  to  its  enoetmeut.  It  marked,  therefore« 
the  euhniimtion  of  the  process  of  transition  from  the  oral  and  public 
accusatory  system  of  the  feudal  pcriiKl  to  tho  written  and  !M>eret 
intpiiMlorial  procedure  of  the  early  modem  period.  The  result 
wa-i  that  a  code  of  eriniiiinl  instruction  was  now  definitely  estab- 
lished which  lusted  down  to  the  French  Kcvohitioii  and  was  rigidly 
followed  in  all  its  details  of  secret  processes,  variegated  tortures, 
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and  cruel  puiiisliinwit.'*  by  alt  tlif  courts  of  justice  in  France.  Back 
of  it  lay  tlic  royal  authority,  which  could  be  exercised  arbitrarily 
against  (he  subject,  and  it  i.s  little  wunder  that  the  French  reform- 
ers of  the  eighteenth  century  regarded  such  a  t^y-ttem  as  Diedia-val 
and  irrational.  Instead  tht-^'  pruft^s»e(l  udmimtititi  of  the  Kiighüh 
system  of  tlie  public  accusatory  tyj»!  which  involved  trial  by  u 
jurj"  and  gave  the  defendant  the  benefit  of  being  considered  inno- 
cent until  be  was  proved  guilty  mid  did  not  subject  him  to  turturc 
atui  secret  exaimiiation.  KiOiiein's  acciiunt  of  the  actual  workiii^s 
of  the  Ordinance  of  l(>7i)  ia  particiilaHy  full  and  interesting  and 
includes«  viduablc  rimteriiil  ii»  tu  liow  the  nnliiinnce  was  rcgunlcd 
by  leading  jurists,  philosophers,  and  political  theorists  in  the  eigh- 
ttTiith  irnt  ury. 

Accompanying  thi»  di»ciis»ion  is  an  intere-sting  survey  of  the 
crimianl  procedure  which  hodj^wii  up  in  other  European  countries 
such  iks  Italy,  Spain,  (icniuiny  and  the  Netherlands,  and  Knglaitrl. 
This  survey  has  been  made  completer  and  more  valuable  in  its 
Englbh  form  by  the  author's  careful  revision  and  the  introduction 
(for  the  purpiK^e  of  this  translation)  of  considerable  additional 
matter,  espct'ially  in  connection  with  England. 

The  third  and  final  portion  of  Ksmein's  work  is  noneerned 
witli  the  Icjiislatiori  in  rcganJ  to  mminal  pntccdiire  of  the  revolu- 
tionary period  and  of  the  Najjoleonic  era  leatling  up  to  the  Code 
of  Criminal  Instruction  of  181)8,  An  interesting  account  of  the 
attacks  on  the  old  procedure  contained  in  the  raftiVr.«  of  17S9  and 
uf  the  6rst  attcmptüut  reform  which  were  made  by  the  Constituent 
Assembly  i.«»  given. and  the  contest  that  raffed  between  the  advocates 
of  jury  trial  and  the  upholders  of  a  m<Hiified  inquisitorial  system 
is  well  brought  out.  Thb  contest  finally  endetl  in  a  eoiiipromisc 
by  which  a  mixed  amisatory  and  inquiiütorial  system  of  procedure 
was  put  into  effect  as  a  result  of  Icngtliy  debate  and  discussion  on 
the  part  of  Napoleon's  Council  of  State  and  of  the  leadinn  jurists 
of  the  empire.  The  conclusions  reached  were  embodied  in  the  great 
Code  of  Criminal  Instruction  of  ISIJN,  which  Iül-;  served  as  the  basis 
of  luodcrn  crimtiiu!  proti-durc  tu  France  although  frequently  modi- 
fied by  subtiequent  legiiJation.  In  thi«  code  the  influence  of  the 
Ordinance  of  IÖ7I)  and  nf  earlier  criminal  pnicetlure  is  clearly  seen 
in  connection  wiib  the  preliminary  am]  secret  examination  by  the 
magistracy,  the  severity  of  the  restrictions  on  the  defendant  in  a 
criminal  case,  antl  the  system  of  written  testimony  and  in.struc- 
tion.  On  the  other  liand,  tlie  influence  of  the  reform  element  in 
favor  of  jury  trial  is  seen  in  the  provision  for  public  trial  and  jury 
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deciaioti,  !n  the  recognition  of  tlic  t-ourts  of  Cassation  and  of  As- 
sise, ami  in  the  pruvisions  for  allowing  tlie  accu-st-d  iMTiton  btftlrr 
fai'ilities  for  defeiii«.  To  further  reform  the  criminal  law  of 
Praiiw  an  elaborate  Penal  Code  was  compileJ  tiiid  pruDiulKHted 
bj-  ini{ierial  decrctin  1810,  Both  tJieCodeof  Criniiiial  Inst  ruction 
and  the  new  Penal  Code  went  into  full  effect  on  aiitl  after  January 
1,  1811,  after  a  rcoricniiization  of  tbe  I-'rench  ju<liciar>'  bad  been 
made. 

The  detailed  account  given  by  Esmein  of  tlie  adoption  and 
workiii)^  of  the  Cwfe  of  Criminnl  Instruction  is  well  worth  careful 
study.  This  is  especially  true  of  the  chapter  dcjilinjj  with  the 
disf'UKsion  on  the  adoption  of  the  jtir>'  as  a  part  of  the  pmcedure. 
Tlicre  were  a  number  of  able  and  influential  men  who  opjjoäed  jury 
trtnl,  and  Napoleon  himself  wus  ngain:«t  it.  but  in  the  Council  of 
State  tber(>  van  a  strong  sentiment  fur  its  retention  which  finally 
triumphed.  TIk  Grand  Jury  or  Accusation  Jury  was  aWishcd, 
however,  and  iia  functions  tnmsferretl  to  u  special  tribunal.  Hul, 
on  the  whole,  as  Esmein  observed :  "  In  the  groat  and  long  drawn 
out  contest  between  proocdurc  by  juries  and  theOnliiianccof  1670, 
the  former  gained  a  decisive  victury.  Posterity  ought  to  give 
reot^nition  to  the  men  who,  in  the  Council  of  State  of  the  Empire, 
were  able  to  resist  the  hanlly  disguised  wish  of  the  Kmperor,  and 
wbiKie  courageoH.s  efforts  resulted  In  the  retention  of  the  jury  in 
our  laws."  The  student  of  history  will  find  this  phase  of  Napo- 
letpnic  history  ably  tretited  and  will  f;ain  added  respect  for  the 
members  of  the  Council  of  State, 

Tlie  cJiapter  on  the  question  of  the  retention  of  the  jur>*,  though' 
especially  interesting  to  English  readers,  is  really  nut  more  impop- 
tant  than  the  lonR  and  detailed  di-scu^ion  on  the  incorporation  of  a 
hirge  juirt  of  the  Ortlinance  of  1670  and  of  the  special  legi.>tlation  of 
the  early  part  of  the  Revolution  into  the  new  code  of  procedure.  It 
is  im|KKtsible  to  go  into  this  matter  at  alt  fully  in  this  intntducuou, 
as  it  would  involve  a  special  desrriplion  of  mtRlern  l-Veneh  crimi- 
nal procedure;  but  attention  might  be  drawn  to  the  mingling  of 
the  old  formal  idea.»  of  inqui^ilion  and  written  cviden<'e  with  the 
more  liljeral  tendencies  rejirescntcd  by  HekabUilntion  and  [ievision, 
which  na*  ably  «Itsrusscd. 

The  chapter  on  criminal  proce«lnre  in  France  since  1808  bring» 
otir  knowledge  of  the  subject  up  to  dat«  along  topical  lines  of  de- 
veloiiment.  Tlir  progress  in  legislation  of  legal  character  i.t  noli-d  ; 
the  changcii  or  modification  in  the  pmcediire  preceiling  the  actual 
trial  are  treated  of ;  the  importAnt  changes  in  connection  with  the 
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prptiminary  examination  »re  discussed  and  outlined  in  connection 
with  the  Laws  of  1856,  IS63,  and  1805 ;  the  vuriaus  pnijwtä  of  re- 
form up  [(I  l!^l  are  taken  up;  and,  in  conclusion,  tKe  history  of 
recent  legislation  affecting  criminaJ  procedure  is  recounted,  espe- 
cially the  rliunfT.'i  made  by  the  Law  uf  lilD5  und  introduced  iii  tiic 
](i»ing  yeais  of  the  last  centurj'. 

Following  the  long  survey  of  the  historj'  of  criminal  procedure 
in  FraiHv.  taken  inniiily  from  Esinein,  the  rmder's  attention  Li 
directed  to  a  broad  discus^on  on  criminal  procedure  wnce  ISOO 
in  other  coimtries  of  the  world.  This  is  a  vaUiahle  and  well-or- 
KHiiizw!  review  of  the  whole  field  of  modern  criminal  procedure 
taken  from  Oarraud'n  work  (already  several  times  referred  to). 
It  forms  n  fitting  cnnchision  to  a  volume  devoted  to  Kuropcan 
criminal  procedure,  emphasiEing,  as  it  does,  the  classification  to 
system«  and  the  interna tioiiulisin  of  modern  legal  idvas.  Informa- 
tion and  viewpoint  are  admirably  blended,  and  the  adoption  of  a 
cotDparative  method  of  treatment  is  justified  by  its  re!«jlts.  Much 
the  same  can  be  »aid  of  tJi«  two  scholarly  appendices,  A  and  B, 
b*>th  taken  from  Garraud's  work.  Appendix  A  is  an  interesting 
sun'ey  of  the  littraturt;  of  rriminal  procedure  fntm  \hr  Middle  Ages 
to  the  present.  The  writer«  are  organiiied  as  belonging  eitlier  to 
the  age  before  the  Code  of  ISOS  or  after,  and  are  further  sub- 
divided in  accordance  with  their  special  characteristics,  contri- 
butious,  or  nationality.  Appendix  D  represents  an  admirubtc 
general  sketch  of  the  history  of  the  continental  European  system 
of  eviden<'e.  Thi.<(  is  clearly  organized  into  ethnic,  religiou.s,  ]cgH\, 
aod  scientific  phases  of  development  or  evolution,  and  into  different 
syst^'ms  and  methods  of  proof,  leading  up  to  the  prcsi-nt-day 
dominant  but  erroneous  idea  that  the  oiily  conviiiciiift  proof  is 
"JurjiVjof." 

From  ittieh  a  volume  itA  this,  )*o  comprehensive  in  it.s  contents 
and  so  comparative  in  its  methods.  English-speaking  students  of 
law  and  history  can  derive  much  of  value.  To  sec  how  criminal 
procedure  has  originated  and  developed  out  of  Roman,  Teutonic, 
and  Christian  elements  and  ideas,  how  out  of  the  practically  uni- 
form occiL^atury  procedurtr  of  tlie  feudal  Ofcc  in  the  various  countries 
of  western  Euro])e  there  grew  two  rllverpcnt  systems,  those  of  Eng- 
land and  France,  one  marked  by  the  juries  of  indictment  and  trial, 
the  other  by  secret  inquisition,  torture,  and  severity,  is  in  Itävlf 
fascinatinj;.  But  even  more  interesting  and  significant  than  the 
stor>'  of  the  divci^nceof  the.se  systems  is  the  story  nf  their  gradual 
reconciliation  in  the  newer  criminal  procedure  of  Europe  of  to- 
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day.  The  sn^nllcd  mhed  type  of  prowdiire  ndoptcd  by  the 
k-mliiig  <-<intiii«iital  Kunipcan  states  Is  a.  rix-ogiiiliiin  t>r  tlic 
\-aliif  and  importBiiK  of  the  trial  jury  as  an  institution,  of  pul)- 
lifitj-  in  wurt  iinM^fetüiig»,  and  nf  giving  the  iuvuseil  iiersim 
a  Wtttr  mid  justi.*r  tlcfeiise  against  possible  unwarraiitetl  ctm- 
vldiitD.  'file  accrptancv  l>y  contini-iital  jumts  and  govcnimpnts 
of  the«"  pniinplps  »f  Aii);l(>-Sa.i:oii  pnjrtHhire  dot's  tliein  honor 
tts  well  as  furnishes  them  uilh  a  »ystftD  of  procedure  probably 
rontainin^  tlie  Ixst   ffuturvs  of  both   the  old  systt.>»i!(. 

]'rrhai)H  after  n^adiiiR  or  lookirij;  uvvr  tliis  votunie  tlic  thought 
may  arise  that  America  could  benefit  by  imitating  to  some  extent 
the  mixe<l  type  of  enniinal  procedure  now  in  use  on  the  eoiiliiwnt 
of  Kuropc.  Even  should  such  a  reform  not  he  possible,  however, 
the  Ameriran  legal  profession  nerds  to  be  awakened  to  the  fact  that 
criminal  pnx^ure  in  the  United  States  is  half  a  century  or  more 
behind  that  of  Great  Britain  and  eontinental  Europe.  Instead 
uf  tile  snift  and  sun-  justiee  lliut  uctimijwnies  the  administnilJon 
and  procedure  of  the  British  courts  or  the  careful  and  thorough 
investigation  and  well-orgnni H^I  prosecution  and  trial  of  the  con- 
tinental Kun)pran  trihunuls.  we  have  a  pnK-edure  rfopgr«!  by  ar- 
chaic technicalities,  influenced  by  the  wealth  of  the  defendant  or 
his  friends,  twisted  by  adroit  criminal  lawyers,  and  full  of  long  de- 
lay.t,  mi»trial:f.  hung  juries,  and  dbimisw«!  cnses. 

The  spirit  of  legal  rcfom  is  cverTpTfhere  present  in  the  United 
States  kihI  will  bring  alxnit  important  changes  in  criminal  proceij- 
ure.  'HeMT  should  Ih-  based  on  broad  eonipanitive  Ktiuly  of  exist- 
ing systems  such  as  can  only  he  gained  from  a  work  like  tbU.  Let 
the  chapters  from  Esmein.  Garrnud.and  Mittermaicr  that  follow 
be  read  with  ear«  and  attention,  and  a  ctisniopolitan  awl  ititvrna- 
tioual  mwpoint  of  crtmioal  procedure  b  boui;d  to  result  and  to 
reaet  beneficiall>'  on  national  prejudices. 


ITHivziHtrr  or  Mnaovu, 

Cou-ifUA.  Miswx:«!. 

Mucfa  22,  1913. 


INTRODUCTION   TO  THIS  VOLUME 


By  WttLiAM  Uenwick  Riddell* 


ComtuN  lawyf  rs  arc  npt  to  inmgiiic  thnt  tlu-ir  »cicnce  is  some- 
thing apart  from  the  remainder  nt  the  realm  of  knowletl([e  and 
thought,  tKat  tlie  Common  Law  of  England  h  somethin;;  unique 
standing  oiT  by  itself.  Tu  uiy  mind  tbe  ^liiry  of  the  Fnglixh 
Common  Law  is  not  diminished  but  enhanced  by  the  rec-ognitioo 
of  the  ffict  thiit  it  IS  not  -umpty  the  creation  of  nn  isolated  people, 
btit  Ih  part  of  Üie  juridical  concept  of  tbe  human  race,  and  espe- 
eialty  of  nations  with  kindred  origin.  Speaking  of  a  knowledge 
of  law  in  tlie  sense  of  knowledge  of  the  sources  and  un(lerl>'in{( 
philosophy  of  tlie  law,  as  distinguished  from  a  knowledge,  how- 
ever profound  and  aceurate,  of  its  existing  precepts  and  their 
effect,  the  question  may  cogently  be  ai^keil,  "What  do  they  know 
uf  Engliah  law  who  only  English  law  know?  " 

And  this  applies  not  less  to  procedure  than  to  substantive  law. 

This  Irtwk  contains  a  fascinating  story  of  the  evolution  and 
development  of  Criminal  Procedure  on  the  Continent  —  an  evo- 
lution unil  (Irvclopmi-nt  whirli  is  of  great  interest  both  in  it» 
similarity  to  and  in  its  difference  from  what  appears  in  the 
history  of  tbe  P'nglisb  procedure. 

The  firfl  thing  jKTlmps,  which  will  strike  the  reflder  in  this  hook. 
i»  the  gradual  but  constant  progress  away  from  tcctmieaUty  and 
fi>rm. 

Guldwin  Smith  used  to  say  that  to  expect  the  lawj-er  to  reform 
legal  procedure  would  be  toexiJec"t  the  tiger  to  abolish  the  jungle. 
He  was  giving  a  literary'  form  to  a  tliougtit  uaderl^Hiig  innuraer^ 
able  statements  about  lawyers — which  lawyers  have  generally 
treated  with  thegoocl-nitturetl  contempt  wliieli  actuated  the  peas- 
ant to  perinit  his  wife  to  lieat  him,  "  It  pttfases  she  and  don't 
hurt  I."  But  the  gibe  is  wholly  unjust.  Thp  further  hack  we  go 
ill  the  history  of  pn.>cedure  tlie  more  tecbuieal  we  find  the  pro* 
cedure  —  originally  the  pn)cedupc  must  be  without  "fnute"  — 
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Atiil  all  tlic  aniowhnrHts  Ii«^'c  hwn  ilitr  work  of  Iiiwycrs.  I  have 
Wforemcamanuscript  hook  of  pret-etlcnts  for  criminal  i nctietmnits 
in  the  handwriting  «f  «  Judge  who  left  niir  Bench  ahoiit  hiilf  a 
«iitur>'  iipf.  .\»  indictment  fur  murder  covers  thret  paRva  of 
fnoli^eap.  Nowadays  it  would  not  tukt-  thrc-o  liiu-:«.  Tlit.'  <.-ourse 
of  evolution  has  not  in  all  nises  been  rapid,  but  it  has  alwaj-s  been 
in  the  same  direction.  To  si-c  und  appreciate  that  this  is  so,  not 
only  in  Engbsh-siJciikinp  «nintrifs  but  clsL-whcrt-  us  »ell,  is  to  give 
the  lawyer  a  higher  estimate  nf  human  nature  and  of  hi^^  prufession. 

The  partirular  instances  in  which  the  procedure  on  the  Conti- 
nent agrees  with  titiit  in  Engliiiid  are  not  few,  and  are  idwiiys 
inlcrestiiiB.  The  dilTerenre«  arc  equally  so.  In  Rome,  under 
the  late  Kmprrnrs.  the  Senate  frequently  asserted  a  jiirisdirtion 
over  crimes,  and  by  a  summary  |>roced«re.  This  is  quite  anal- 
o^us  to  the  jurisdiction  asserted  by  the  Star  Chamber,  neting, 
BS  it  not  nnfrec)ucntly  did,  not  as  a  statutory'  ticxly  iiiidcr  3  Henry 
7,  c.  I,  but  under  tlie  original  common  law  jurisdiction  of  the 
Pnvy  Council,  and  by  a  procedure  quite  as  summnrj*.  The  juris- 
diction so  exercised  in  Kngland  proved  of  great  value  to  the 
country-,  although  the  Court  itself  got  into  disrepute  and  was 
flboltshed. 

The  gn-at  respect  paid  to  trial  by  nrtlcal,  and  then  its  complete 
dtsappes ranee,  are  noticeable  in  France,  as  in  Kngland.  The 
ordeal  by  fire  or  water  was  not  peculiar  to  the  (Jermanio  races, 
but  was  perhaps  mnre  generally  resorteii  to  by  them  than  by  other 
peoples.  Its  final  ilisappcarancc  in  France  prreeded  by  some 
centuries  its  disappearance  from  Knglish  jurisprudence.  So,  too, 
the  vüger  of  battle,  which,  at  least  in  theor>',  lasted  till  a  com- 
paratively recent  perioil  in  England,  surviving  for  centuries  tlie 
ordeal,  but  which  became  obsolete  on  the  Continent  very  much 
cariier  than  in  En^aod.  Tbe  same  remark  apiitics  to  compur- 
gators. 

One  everj'wbere  sees  the  evil  ease  of  him  who  had  been  taken 
in  the  act  and  consequently  was  more  than  half  guilty. 

The  importance  of  an  accused  person  putting  himself  "on  the 
countty"  —  a  Canadian  petit  juiy  is  still  charged,  "upon  his 
arraignment  he  hatli  pleaded  not  Ruilty,  and  for  hi»  trial  hath 
put  himself  upon  his  country,  which  country  you  arc  .  ,  ,"  —  1» 
shom-n  by  the  means  taken  to  compel  it,  e.g.  the  "  prison  forte  et 
dure"  which,  corrupted  into  "i^ine  forte  et  dure"  by  English 
judges,  bad  »ucb  a  ghastly  histor>'.  Giles  Cor^'  was  nut  a  aoUtary 
instance. 
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Another  result  of  a  rrfusiil  liy  nn  accused  to  put  hini»plf  upon 
hi;»  wmitry  —  i.t'.  oiitlawTv  —  liii-tl  a  «low  and  lint^Tinu  death. 

Then  c-onsidrr  thr  rrfiisal  of  txmiiHel  to  thr  i)risoiicr,  fnr  which 
a  tlieor^'  wa»  in^'ented  that  tiw  .liidge  was  counsel  for  the  accu.«ed. 
ThU  it  would  hii\'e  been  <lil!]('ult  to  persunde  those  to  believe  who 
wert!  tried  befort'  .IvlTrcys  and  his  like.  The  "Slate  TriaU"  urc 
witnesses  to  the  fulmty  of  the  doctrine.  But  this  was  quite  as 
reasonable,  nnd  displjiyed  quite  the  same  touehin?  confidence  in 
human  immrc,  as  the  proposition  that  the  Judfje;*  shall  take 
care  that  tbc  tortured  arc  not  crippled  hy  their  torturers.  Tlic 
torturers  took  the  same  cure  in  tliis  reganl  as  Jefrre>'!i  did  for 
Alice  Lisle. 

The  wretched  prisons,  "cloactc  of  infection,"  were  universal, 
ami  tieitlier  \'oItairc  nor  Howard  hroupht  about  their  complete 
abolition :  and  jiiilcrs'  fi-cs  were  trto  long  an  added  iiiflirtiun 
upnn  tbe  iiuhappv  mortal  charged  with  crime. 

The  value  of  hearsay  evidence,  of  pK-sumptions.  of  confesnons: 
the  necessity  of  two  witnesses. — all  lliesc  Imve  been  matters  of 
conlpovcrsy  in  all  civilized  countries. 

The  arKiimcnts  used  a  hundred  ycart  njro  in  France  ajjain^t  the 
jurj'  system  are  the  same  as  tliose  which  influenced  the  Japanese 
jurists  at  a  much  more  recent  date.  No  doubt  Britain  —  tlome 
Country  and  Colony  —  the  I'nited  States,  all  KnglLih-gpeakinft 
countries,  niti  go  on  with  their  Ünn  faith  in  the  jur>'  systeii]  as  the 
"pallndium  iif  civil  liberty  "  — thoiijjh  It  ii*  Ix-iiiK  mort- and  more 
felt  that,  however  it  may  have  been  in  the  past,  at  the  present  time 
the  jur>'  has  no  more  to  do  with  the  safety  of  cinl  liberty  than  the 
ori^nal  Palladium  had  with  the  siifety  of  Troy,  and  would  lie 
equally  ineffective  in  a  rca]  crisis.  And  no  doubt  tlic  "foreigner" 
will  Mtntiiiue  to  wonder  as  <lid  the  French  CanadiaiLs  who,  when 
in  I76O-1703  the  Fngli^ih  law  was  introduced  into  ('anada,  mar- 
velled that  the  English  should  leave  the  determination  of  their 
rights  to  tailors  and  shoemakers  nitlier  than  to  their  Judftes.  But 
the  jury  in  criminal  matters  seems  to  have  made  its  way,  even  if 
jurors  need  not  everywhere  be  unanimous. 

All  nations  have  gone  through,  or  utv  going  through,  a  stage  in 
which  there  un-  imu^nar>-  crimes  —  witchcraft,  sorcer>';  New 
Kngland  unhappily  was  no  exception.  It  is  hut  the  other  day 
that  such  crimes  died  out  on  this  Continent  —  died  an  unnoted 
imbwile  death. 

These  chronicles  show  that  good  sen-se  constantly  makes  its 
appearance  amid  the  most  exigent   technicality.    The  accused 
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is  no*  to  be  railed  iip*m  to  answer  anything  but  the  exact  charge 
contained  in  the  "indictment."  He  is  to  be  confronted  with  the 
wiliiL'Sscs  ugninst  him.  Frvc  men  urc  to  have  tnc  access  to  the 
courts.  Indignation  is  expressed  tliat  sometimes  offio«r3  take 
notes  only  of  what  the  aeeiised  says  and  write  it  out  afterwards; 
<lhc  Mu:<ic  liall  jwl  rfpresents  tlie  London  Police  MuKiatrutc  an 
saying  to  an  accused,  "  Have  you  anythinp  to  say  ?  Yoii  are  not 
required  to  say  anything,  but  if  you  do,  it  will  l>e  taken  down, 
alterwi,  and  used  iti  evidence  aftaiual  you  od  your  trial  "). 

The  capital  presentation  in  this  work  of  the  history-  of  English 
law  conld  nut  easily  be  excelled  in  tlie  space  —  it  shows  the  ejt- 
tremc  care  taken  to  be  accurate. 

I  do  not  iiitrnd  to  analyze  the  lH)ok,  murh  Ipsk  to  pick  out  the 
plums;  the  roU  seeker  is  best  satisfied  to  find  \m  own  nuRttets. 
But  I  cannot  refrain  from  callinR  attention  to  the  vox  riamaniix 
in  itetterhi  of  Pierre  Ayraiilt,  of  I  a  Hniy^re,  of  T>u]>aty.  They  were 
forerunners  and  prototypes  of  our  own  Samuel  Romilly.  Into 
liis  soul  cnten-d  the  liTriblr  wtohr»  of  the  criminal,  real  and 
supposed  ;  and  the  strain  of  Ills  heroic  labors  to  right  those  wTvinfpt 
had  no  small  part  in  overthrowing  a  mind  as  fine  and  subtle  ns  it 
wa.f  noble  and  humane.  Thos«  were  men  of  whom  t>icir  world 
was  not  worthy  —  who  are  but  now  cnminp  into  their  own. 

To  the  lawyer  who  is  a  mere  tradesman,  desiring  only  to  make 
money  out  of  his  trade  and  curing  for  nothinR  else,  n  jxtumI  i)f 
this  book  would  be  worse  than  iihi-Icss.  All  such  0äva.uvot  arc 
warned  off  this  gminid.  Pritr-ui  n  pniriil  eirtr.  pmfani.  But 
fortunately  the  profession  of  law  is  a  liberal  and  a  learned  pro- 
fession, not  a  mere  trade  —  there  is  more  in  it  thao  meat  and 
raiment,  than  money-making  ~  and  the  sympathies  aitd  intercsUt 
of  the  true  law>'er  reach  far  beyond  bread-and-butter. 

I  envy  the  student  of  legal  history,  mid  especially  him  who 
makm  the  study  of  legal  history  a  rwreation  from  an  arduous 
practice  of  his  pmfrssion,  his  first  perusal  of  this  btH>k.  He  will 
find  much  to  wonder  «1,  much  to  oondenm,  much  to  approve,  in 
the  practice,  pio^t  and  present,  on  the  Continent.  He  may  find 
It-wons  for  his  own  conntrv,  what  to  follow,  what  to  avoid.  He 
will  with  difficulty  conceive  of  anything  which  has  not  been  at 
lea,st  touched  on  before ;  for  "  tlierc  is  no  new  thing  under  the  sun." 
Even  in  the  ohl,  okl  Hnman  law  "the  people  exercised  a  great 
influence  .  .  .  through  the  appeal  to  the  people  against  the 
decrees  of  the  magistrates. ' ' 
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Br  A.  EsMEiN 

This  book  is  the  first  published  work  of  mine.  It  was  composed 
between  1877  and  1880;  I  began  it  at  Douai  and  finished  itat  Paris. 
It  received  the  prize,  in  a  competition,  from  the  Academy  of  Moral 
and  Political  Sciences,  of  which  to-day  I  am  a  member. 

I  am  very  glad  to  see  it  translated  into  English  ;  for  I  am  an  ad- 
mirer and  friend  of  the  Anglo-Saxon  race.  I  am  glad  to  see  this 
translation  published  in  the  United  States,  the  greatest  democracy 
of  modem  times,  which  has  set  us  an  admirable  example  in  its 
munificent  efforts  to  develop  among  its  people  the  highest  intel- 
lectual culture. 

Although  this  book  first  saw  the  light  thirty  years  ago,  in  1882, 
I  can  still  let  it  go  into  this  new  edition  almost  in  its  original  form. 
Neither  the  labors  of  French  and  of  foreign  scholars,  nor  my  own 
later  studies,  have  given  me  reason  to  change  its  conclusions  on 
any  material  points.  Nevertheless,  in  this  new  edition,  I  have 
given  it  a  thorough  revision,  taking  into  account  the  critical  edi- 
tions of  early  texts  appearing  since  1882;  so  that  the  work  now 
represents  a  brief,  but  (I  am  convinced)  afaithful,  accountof  French 
criminal  procedure  and  its  history  to  the  present  day.  I  have  en- 
tirely rewritten  the  pages  concerning'  the  origin  and  develop- 
ment of  the  "processus  per  inquisitionem "  in  the  Canon  law, — 
the  subject  of  a  lecture  course  of  mine  at  the  School  of  Higher 
Studies.  I  have  also  rewritten  the  portion  devoted  to  the  history 
of  criminal  procedure  in  England,  in  the  light  of  the  admirable 
researches  of  Pollock  and  Maitland,  Thayer,  and  Holdsworth. 

Pams, 
April,  1913. 
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CUJUTER    I  ' 


THE  DIFFERENT  TYPES  OF  CRIMINAL  PROCEDURE 


1 1.  The  Three  Type«  of  Criminal ' ! 

Prooeduri).  j  I 

1 2.  The  Atwuiuitory  Systvin.  I 


3.  The  Inq  nisi  tori  at  Syxt^m. 

4.  The  Mixed  System. 


§  I.  The  Thrae  Types  ot  Crtmin&I  Procedure. — The  lilMory 
of  civilizntiim.  in  it>  organi Kation  and  i)r*icwliiri;  for  the  pepwft- 
»011  of  crime,  presents  a  limited  number  of  variant  types.  These 
succeed  each  other  in  a  fhronokij;ioiil  nrtler  corresponding  very 
dosely  to  tlie  loRical  order  of  their  appeftrance.  Three  funda- 
mental types  of  prot-edure  are.  in  effect,  distinpiishable.  —  the 
afniJXitory  lyiK-.  the  Iniiulitilvrin!  lypc,  and  thv  mixff  ty\M:.  Tlie 
criminal  !««•  of  almost  every  tiatinn  has  bepin  with  the  aeousa- 
tory  procedure,  and  lias  changed  to  the  inquisitorial  procedure.* 
An  evolution  in  un  opiHiaite  dircetiwn,  howt-vor,  is  now  uppiirciil; 
evcrj'where  there  is  a  tendency  to  restore  the  ei^scntial  safeguards 
of  the  accusattirj'  system,  pubHrity  and  mnfmntation.  Tlie  only 
iiiatiluiiua  uf  the  inqniaimriul  system  vi-hidi  has  detie<l  criticism 
and  n-hieh  is  probsbly  mure  powerful  und  general  than  vv«r  in 
that  of  the  puUie.  pmteniUn. 

%  2.  TTiü  Accusatory  System.  —  The  Rcciisntorj"  system  ll&J 
two  Iriidiiig  fciitun-s.  It  njjnt-s  with  the  primitivi-  ide«  of  the 
penal  actiim,  which  Ls,  iirimarily,  but  a  sham  ü^ht  between  two 
combatants,  to  which  the  judf^e  puts  an  end  Uy  deciding  agaiii.-«t 
one  ur  otht-r  of  the  purtiw.  ft  inijities.  at  the  oHl-'Ct,  the  mix- 
ture of  two  proocdurt's,  criminal  and  civil,  which,  botfi  induced 

'[This  OhapttT  I  — i  II  uf  Prufi'wwr  CIakraud'h  work  on  "Fn-noh 
CrimiD&l  Proooilur«."  For  thiaautlior  »nd  work,  se«  tlie  Editorial  Prcf- 
»oe.  —  Eo.j 

'  Primilivp  Iftws  iravo  to  Iho  procwiun?  Hip  cfTcctual  form  of  a  coinliat. 
Ax  »Iway«  liapppiii«.  thix  nimulation  hpifaii  hk  s  Tvallly,  mid  it  is  tiy  iiii 
niiuins  m-h  to  nlTIrni  ihn!  thi>  firxi  iiiothixlK  <>r  liliKiiiiUi  «>'«■»'  thoAO  which 
are  nowadays  th*>  liuit  nririiiiiriitii  aF  rh"  \-ulE»r  — Klow».  Swy  Beaudouirx. 
"La  pnrtii.'i|ia.tioa  dca  faommi-»  lilin-s  (lU  jugrmi-nt  dnim  !i'  lUtiit  fnuivui^" 
{R«viK  historiquc  du  droit.  lS87-lSg8.  pp.  240-279)  ;  thmnt,  :'E»prit 
du  druit  roinain,"  vol.  [,  p.  123,  oolu  33. 
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by  pri%'ate  action,  originally  pursue  their  course  in  the  same 
forms,  before  the  »aiur  judge»,  and  seek  tu  uttaiii  tliv  snmc  sstts- 
factioi».  little  by  littl«.  nu  doubt,  the  difference  betwoen  the 
ends  aimed  at  Icad^,  notwithstanding  thr  idrntity  of  the  parties 
eiig»ge<t,  I«  tlic  gradual  differt-ntiation  nf  the  penal  proi-i-editijf 
from  the  civil.  In  the  accusatory  sj-stem,  however,  the  diffcr- 
encT  brtwern  thew  two  actions  h  never  absnlntr,  und  there  is  a 
continual  reaction  of  punishment  upon  indemnity  and  of  Indem- 
nity upon  punisliroent. 

The  followinf;  principlrs  form  tlie  hwäs  al  tim  <ty.steni  of  pro- 
cedure: 

(1)  The  a<v}4fiation  is  freely  exereised  by  etery  rifizrn:  but 
there  is  no  penal  aetion  without  an  accuser,  who  takes  the  iiiitin- 
tive  in  it  and  the  rcsixMBibitity  for  it.  In  this  rfa[»«K^,  however, 
the  setting  in  motion  of  the  proceduif  helongs.  originally,  to  the 
injure«!  party ;  later  on.  when  the  necessity  for  and  tlie  itilcrest 
of  B4x:ict%'  in  repri-ssioii  iMx-oin*.-  fell,  and  as  the  penal  law  breaks 
away  frotn  the  civil  law,  there  is  recnjjniy^d.  in  each  member  of 
the  group  to  which  the  injured  party  Ijclong^.  tlie  power  to  begin 
tiic  pro^eeution  in  the  name  uf  the  collective  body.  Tliis  is  tlie 
system  of  the  popular  aceumlion. 

^Vhen  this  period  of  judicial  ci\ilization  is  reached,  it  becomes 
obvious  tliat  tin-  accusation  is  «  social  function,  Pt-rmaueiit  and 
offioial  org&ns,  however,  have  not  been  created  to  exercise  tliat 
function.  Tlii>*  evnhuion  of  juridical  conceptions  i.s  the  point  of 
departure  of  the  breach  which  will  coiiliaue  to  widen  between 
the  criminal  and  civil  procedures.  Society  is  obviously  Inter- 
ested in  tlie  institution  an<l  pmsei'iition  of  criminal  actions. 
Neither  the  victim  of  a  wrong,  nor  his  fellow  citiu'iis,  v\'ithout  the 
aid  of  public  constraint,  have  tlie  power  to  prevent  the  male« 
factor,  embuldenei]  by  im])unity,  from  very  »ion  coomiitting 
new  crimes.  The  exercise  of  the  uncial  or  public  action  is  there- 
fore justified  in  criminal  matters;  though  it  would  lie  useless  or 
superfluous  in  civil  matters.  It  ib  undoubxedty  useful  from  a 
WH-iul  (Hjint  of  view  that  the  righta  of  pntpcrty  Ik*  resiH^ctcd. 
contracts  fulHiIe<l,  and  injuries«  indemnified  ;  hut  the  surest  way 
to  attain  these  results  is  to  leave  private  iiuhviduals  free,  giving 
them  access  to  the  tribunals,  then-  to  deWte  and  have  tlieir 
right»  acknowledged.'     The  civil  action  is  therefore  carried  on  in 

'  Th»  dtff^ren'V  b«lw««ii  the  ptMial  and  tlu>  <.-ivil  a4<lion  in  thi«  rocpoot 
liAD  hma  w«41  pu(  in  relief  by  Tanir,  "Pönal  Philo(ii>[>Iiy.'"  //r.irvi/'s  trim«. 
"Tbn  Criminal  Scivnc«  SoH«s,"  Little,  Brown,  A  Co.,  Bo«ton,  1912,  pp. 
423M29. 
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the  nam«  of  private  interest;  the  penai  action  In  the  name  of 
the  pcrierni  wdfniv.  In  the  first,  the  initiative  of  the  action 
Khoulil  ht'lwiig  exelusiveiy  to  the  parly  wlio  eiimptains  nf  a  per- 
sonal wrong ;  in  the  second,  to  the  representative  of  the  g«neraJ 
public.  Tliifi  liistinctinn  hecomes  fuiidnmcnlul  in  fvcrj'  systt-m 
of  pmceiiure.  Whenever  this  evolution  is  at^omplished.  crimi- 
nal procedure  presents  tlic  following  characteristics;  Detection 
nn(i  prosffution  of  wrongful  acta  by  the  representatives  of  society ; 
Trial  by  the  representatives  of  society;  Pulilic  puiiisliment. 
Before,  however,  attaining  this  rontvption,  which  is  that  of 
ci^iliiwd  nations,  many  halting  places  are  successively  passed  by. 

(2)  Primitive  customs  l)a\'e  a  minimum  of  exigency  and  uf 
ideal ;  tbey  are  sutisfiei)  with  avoiding,  aa  far  tu  pasüblr,  reonune 
tn  brute  force.  'ITiey  arc  rcpnrdc<l  as  having  gained  a  great 
victorj'  over  the  instinct  of  individual  vengeance  when  they  have 
laid  upon  the  offendnl  party  the  obligation  to  respect  certain 
forms  an<I  certain  delays  in  the  exercise  of  his  right,  and  have 
oonstraine«!  hini,  in  case  of  donht,  to  submit  to  an  arbitrage,' 
The  judge,  originally,  is  really  the  umpire  of  a  persona}  combai; 
be  tnu»t  be  chosen,  or  at  least  acwptw!.  by  l>otli  imrtics. 

He  »\>r*t  find,  among  ahnnsl  all  the  nations  which  priietised  the 
accusatory  system,  either  the  principle  of  trial  by  tlie  peers  of 
the  accused,  or  the  »Wi-nci-  uf  a  prott-dure  by  default. 

(3)  The  first  of  these  institutions,  trial  by  the  p^frs  oj  thf  areiiAtd, 
by  the  men  of  his  tribe  antl  nf  his  caste,  has  always  been  looked 
upon,  in  primitive  8ocictte?(,  as  the  hv^l  guiiraitty  of  iuipurtiul 
justice.  It  brings  the  case  before  unbiassed  arbiters,  who  try  it 
without  appeal  from  their  decision,  guided  only  by  their  reason 
and  conscience.  Of  the  two  questions  which  present  them- 
selves in  the  penal  action,  one.  that  of  aäcertaining  if  the  ac- 
ciLscd  is  the  pcqjctrator  of  tiie  crime,  i.f  in  tho  nature  of  a  ques- 
tion of  fact;  the  other,  that  of  ascertaining  to  what  extent  he  is 
morally  responsible  for  it.  is  n  question  of  degree  of  culpability. 
Popular  judges  are  able  to  decide  lioth  qucslioiLS.  Their  wlution 
really  requires  no  special  jundlcal  learning. 

(■I)  Tlie  necessity  Uir  the  //rrmnat  prf/wnre  of  tkf  i>artiefi  arises, 
originally,  from  the  very  nature  of  the  action,  which  is  a  feigned 
combat.  Every  combat  prcsup|H>sts,  in  effect,  the  presence  of 
two  combatants.  It  matters  little  tlint  this  was  hut  a  .symbol. 
The  form  prevails  over  the  fact.  Later  on,  another  idea  is  joined 
with  the  first,  aivd  give»  to  ibis  rule  of  primitivi:  law  n  new  jns- 

* SumntT  .Uain«, "De  1»  codlAcatlon  d'aprSs  le«  idfe«  aatiqDe0,"p.  13. 
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tification,  TIip  jiicJge  is  an  arbitrator,  and  must  be  accepted,  at 
least  tacitly,  in  order  ti>  lie  rpjiiilarly  vested  «nth  his  power.  Tiic 
great  f<)iii*ni  at  this  pi'ritxj  is  to  coiistmii  the  accused  to  suIhuIi 
to  trial;  the  outlawing  of  the  rcluetunt  defendant  is  the  forcible 
pn>oe<lure  by  whidi  it  is  sought  to  achieve  this  ptir]K)se  in  defautt 
cif  an.v  direct  means  of  compulsion  and  in  view  of  the  iinpossihility 
o(  pas/äog  »eiiu-ncc.  If  the  ncctüte<l  iloe*  not  appear  he  is  not 
sentenced,  but  is  tn>ated  as  an  outlan'. ' 

(Ö)  The  judge,  in  the  accusitory  sj-stcm,  cannot  proceed  on  his 
own  initiati^-«,  eiUier  in  taking;  jnnMliciion,  or  in  tibtftiiiin);  proof. 
His  role  consists  in  replying  to  the  questions  which  are  presented 
to  hitn,  eXiLniiiiing  the  <-vid(-n<f  Imtught  Ixrfnrc  him,  anil  deciding 
upon  that  evidence.  He  is  preiiont  an  a  second  in  tlie  duel.  \lc 
superintends  the  eorabat,  that  it  may  be  fair  throughout.  Ife 
announce»  who  h  the  victor.  Hut  at  no  monit-nt  of  the  pnitrc-d- 
ings  dors  he  take  an  active  part,  either  to  prosi-cute  or  to  inquire. 
The  trial  has  thus  three  e^-sential  characteristics:  it  is  confronta- 
tivc,  oral,  and  public  The  adversaries  are  brought  fuc-c  lo  faa- 
in  a  contest  which  takes  place  in  broad  rlayllglit.  Each  of  them 
produce?  at  his  discretion  hU  tnean.s  of  proof.  The  proceeding 
resemblcä  a  duel  with  equal  and  fair  weapons. 

(6)  ITic  proceedings  employ«!  to  discover  the  perpetrator  of  a 
crime  and  to  pn»ve  his  (luilt  arc  in  perfect  harmony  with  the 
pn-judict-s.  or,  if  you  will,  the  beliefs  of  the  period. 

The  chief  cfTort  of  the  prostvution  is  din-cteil  Lowartls  llie  cs- 
tabli^ment  of  the  very  act.  In  primitive  procedures  capture  in 
the  act  appears,  indectl.  to  be  the  normal  hypothesis  of  repression ; 
the  sentiment  of  veng<-«iii.T  which  inspires  the  penal  »ysieiii  is,  in 
this  ease,  slronjjcr;  the  culjiability.  which  it  is  necessary  to  es- 
tablish, is  then  less  doubtful.  Bxa-pt  in  the  case  of  capture  in  the 
uct,  if  tlie  accused  docs  nut  ctmfesa,  it  i»  for  him,  by  an  inversion  of 
the  proof,  to  show  his  innocence  by  taking  the  exculpatory  oath  and 
sustaining  it  by  the  numlH-r  of  oath-bcliK-rs  wbitji  <-iistoni  demands. 
This  is  the  oormal  method  of  proof.  It  constitutes  a  right  for  the 
accused.  But  it  may  be  wt  aside  in  certain  Cftjics  «nil  then  onleals 
are  brought  into  play,  by  which  ap|H-al  in  wade  to  the  jiidji'mcnt  of 
the  deity.  Thew  ordcnis  are  of  two  kindn.  In  some,  only  one  of 
the  parties»  takes  an  active  part,  usually  the  accused.  To  instance 
the  most  widespread,  there  is  the  ordeal  of  branding,  tliat  of  boiling 
water,  atul  that  of  cold  water.     In  the  others,  both  parties  play  an 

>  8mi  Molinifr.  p.  IS;  Oti  Boift.  "IliafMre  du  droit  crimtntk!  dra  pouplwi 
moderaea."  vol.  1,  p.  122. 
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active  part,  aa  in  llit.'  jiulti'iu]  duel  and  the  ordeal  of  the  cross.'  This 
Eystem  is  by  no  im-ans  pcculiiir  U>  thf  {iiTiUHnic-  cuslonis ;  it  is 
chjimcU-riatic,  not  of  one  definite  ra<x^,  but  uf  a  ccrtuln  stugv  oF 
civiiizatioii.^  Iii  the  mytholo(,'i«iJ  stage  of  thv  hiiimiii  iniin)  the 
deity  was  iiivokwi  uiJiiri  llie  (luestiuii  uf  yuilt  or  iiiuocface  just 
us  it  wa-s  iiivoke<l  as  t«i  the  fate- of  a  iKittlv.  lu  this  rcsjKfl  thirre 
is  ft  comiectioii  betwwn  Ijclief«  and  legiil  iiislitiitioiis.  The  same 
Bttitiidr  of  Hiiiid  whidi  allows  of  divination  by  auguries  and  sor- 
cerers leads  t«  the  practit^e  und  the  dilTu?^ioii  of  tlic-  criiuiiiul  exiiuii- 
luttion  by  ordeftU'and  the  judicial  eoinbal,' 

The  uix'usutory  system,  jireeiscly  because  it  »jtobolizes  and 
rcfjidarizes  the  primitiv«-*  combat,  cuiiu-s  tintt  in  the  juridical  history 
of  ejnliüation.  It«  ori^iiii  \a  to  \w  found  in  tia-  (.-iiyteni  Icfti^hitioiiä. 
It  is  see»  to  take  a  preeij^c  form  in  those  of  Greece  and  Kome, 
then  dceline  and  diwLpiK-Hr,  with  liberty,  in  th«  latter  dny.i  of  the 
Kmpires.  After  the  fall  of  the  Itoman  Kmpir«',  we  find  it  em- 
ployed in  crude  »ml  clumsy  forms,  in  the  (iermanie  ami  fcuilul 
customs ;  and  while,  in  modern  times,  it  has  disappeared  from  the 
European  cotitinciit,  it  continues  to  exist  in  England  and  the 
Vnittxl  States.' 

>  In  FYhii^o  tbv  onl'ialK  hv  liolllnff  wnU-r.  bntndins,  an<l  eold  water. 
rro<|U<?nll}'  rt'Mirtoil  to  undfir'th«  M<TOTiii([iitnit,  booomo  iaftviquont  frum 
th<i  hi-innning  «r  l.hc  «-i^Dnil  dyiuixty. 

'  Thi-  <«i-uli>»lury  oaih  anJ  tW  onltvilii  ajw  foiinil  In  Orwk  utitiquily 
(£(Hiri>t,  ''M^lanKi:'«,"  ]i.  24t)  ?(*<«;. ;  .So/ifiorifs,  "  Anliginit-,"  vcr'«'  '^64); 
amoflK  Ihe  IliniJu^  r'Laws  of  Manu,"  translated  bv  l.oiKiUar-CHilong- 
dhaiNpH.  vol.  VIII.  pp.  I(Hf.-ll3  -lUi).     This  «jsU'Tii  is  still  in  force  among  a 

vdllcer,"  ill  Zeitsflirift  für  vcrKlcii'lKinric  Hii'liiswiKwniii'hiifi.  vol.  V,p.  3tiS 
(J  «n.  and  Vol.  IV'.  p.  ;tH5  tl  rrq.).  Sfpon  thi'  nuuin-of  iirili'öN  in  llw  cuatoms, 
il.  a' Arhnin  dr.  Jubninriltr.  "KliidtiH  sur  Ii-  droit  t-ultiqu«."  vol.  I,  p.  50. 

'SruODlIÖH  point.  TarJi:"P<-na\  Plulo~up)i)',"  tlou-tlt'alruot.  "(.'rimioal 
SuteDC«  Serieo,  '  p.  43U;  Bsfyiciti,  "Cours  £l€menlaire  cl'liist«iTe  du  droit 
frantKis."  p.  9S. 

•  D'Arboig  rf«  JubninvUlc  {-op.  ct  loc.  cit.)  has  pointed  out.  however,  tbal 
the  cuavciHionnl  dinl  uf  Oil-  (VUü.  like  llial  of  the  iiivienl  Itomaiia  (tlio 
tkintliiiii  (■iiiiibiili.  and  t)in»i  in  I  he  "IlimI"  (ttir  iliii-t  lu-twi^'ti  Ajax  und 
Dionu'ib's). mui  Ibi'epio of  Tlnbes,  i* iTi>|iiri'<l  Vi.v a  viiry  difTcri-iii i-uamipiion 
from  thf  judicial  duelorthi»Mi(!dlt>  Ae*-ä.  LiW-thf  latttr.  it  hasapbuv.in 
lit)|{iau^  iaalt«T^.  but  llii-  id«.-»  uf  diviiit.-  jtigtieu  is  ab»(.-ul  from  it.  S'ltitlipr 
the  Celt»  nor  Homer'«  heroef.  nor  the  fluratii  or  llie  Ciiralü,  looked  for 
the  intiTVciitloii  of  ihc  diviiiiry  fur  the  triiiinpli  of  the  right.  To  them 
the  duel  «a*  riKTtly  »n  imitnliun  o(  privale  war. 

'  <'f.  t^ajinvur-Uarrir.  •"lYincipii  di  dirilto  epronedure  peiialt'  InEleim" 
(Berloti''s  l  raii.-Iaiiini),  Veron«,  I. SUIS  :  fViurmVr,  "OhUi  dv  jirwdAurT  crimi- 
oolle  au.^  EialB-X'nis  de  New  York ;  Introduiaioa  siir  lu  proefidnre  orimi- 
D«>lle  aus  Etals-L'niB"  (Paris,  Laro»e,  IS9.1}.  [tut  thfrc-  is  a.  public  pro»- 
e^ntor  in  the  I'liiled  Slate«.  Tlie  iiisei-uritj'  und  impiiuily  n-üultitii*.  in 
a  oonnlry  new  nnd  i-omposcd  of  tiiieh  divertie  element«,  from  the  I^niciish 

S'xU'tn  at  pnw«*u[i<m,  which  Icnve«  wprewion  to  the  iniliativr  of  thn 
Ucrns.  Iiüs  Uiu);ht  ilie  Uniti'il  Siuloi  llic  no<T!iMty  of  eoinmittiu|c  U»  a 
special  fuactiouary  tbe  duty  vi  pru:<->.-utinK  rcpreasiüu. 
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To  England,  from  the  end  of  the  ITOtts.  Europe  was  to  go  (by 
a  kind  of  ancestral  reversion)  to  äwk  for  «nd  rctovcr  tlic  type  of 
this  ardüic  prooedupc.  to  which  were  to  be  sacrificed  some  of  tlic* 
best  cifBtions  of  Fn-iich  j;''iiiii«,  such  as  the  public  prosecutor, 

§  3.  TU«  iDQuiiitorlkl  Syttem.  —  The  system  of  pnicx-dun;  called 
intfutaiiotial  is  more  xeientific*  anA  more  complex  than  the  aceusn- 
tory  system.  It  is  better  adapted  to  the  needs  »f  social  repression. 
Its  two  predominant  features  arc,  the  sccrd  Inquirjf  to  discover  llie 
culprit,  and  the  enipto}^«!)!  of  torture  to  obtain  hi:«  confession. 
But  tliLs  tyi»e  of  pnx-edure  embraces  a  number  of  kindnsl  institu- 
tions, which  cannot  be  separated,  because  they  throw  light  on  and 
coördinute  each  other, 

(1)  TTie  detection  and  prosecntion  of  the  ailprit  are  no  lonKer 
left  to  the  initiative  of  private  parties.  Tlie  State  proceeds  "ex 
officio"  to  perform  this  doulilf  duty.  It  creates  organs  to  investi- 
gate as  well  as  to  accuse.  The  institutions  which  correspond  to 
these  necessary  pliuscä  of  tlie  pennl  ucliun  undoubtedly  do  not 
spring  up  in  a  day  ;  their  origin  is  «s  ol«ciire  a»  th«r  development 
is  uncertain.  It  is  not  pntiMisc«]  here  to  deal  with  anytbint;  more 
than  the  Gnal  stage  of  the  juridical  evolution;  the  change  in 
the  mttur«  of  tlie  trial  ("  instruction  "),  and  in  that  of  the 
arrest, 

(2)  An  interesting  phenomenon  of  the  social  and  political  evo- 
lution ipfjcars  fir;^  in  the  function  of  the  judge.  That  which 
was  the  rififit  and  function  of  everybody  becomes  the  riubt  and 
function  of  s  few;  the  ixmer  In  try  has  u  tendency  to  become 
specialised.  It  tends  also  to  become  mandatory.  The  primitive 
arbitrator  changi-s  character.  The  judge,  appointed  by  the  ruler 
and  no  Umgvr  chosen  by  tin-  parties,  is  imposed  on,  and  no  hmgcr 
propOised  to,  the  delinquent.  He  W-eomes  the  represrntative 
of  the  ruler,  who  nione  bus  die  right  to  administer  jiLstice.  His 
natun-,  Uien*fore,  changes  in  a  double  sense.  1  le  is  an  ojßrrr  <if 
jiatiee,  vested  with  a  socinl  function,  and  chosen,  because  of  the 
.'«•ientific  nature  of  the  penal  action,  from  amonp  those  who  have 
studietl  the  laws,  tlic  legists.  He  is  ulso  a  prrmaucnl  funclinnarff, 
charged  with  the  trial  nf  all  causes  of  the  same  kind.  At  fintt 
itinemnt,  tlie  jiidgeH  are  sul>seqiiently  settled  in  certain  districts, 
which  thus  become  sents  of  justice.  This  results,  by  meaius  of 
tlteir  deci^ons,  in  the  creation  and  devt.-lopnH>nt  of  a  body  of 
criminal  scienees.  .At  first.  tt»e  customs  are  collected  ;  then,  fixed 
by  being  written  down ;  then  text-books  of  legal  practiw  arc  oHii- 
piled  and  »ctw  as  guMle»  to  the  pr<tff:«iurud  men;  and  thus  the 
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science  b  thstablish»!  in  the  course  of  the  devetopnient  of  the  aptrit 
of  obs(T\'atitm  ami  criticism, 

f3)  The  jiifigc's  investigation  is  not  limited  to  the  evidence 
brought  before  him.  The  magistrnte  proceeds  of  his  own  accord 
and  acamiiiig  to  certaiii  rulea.  with  the  iiiquirj'  ("  inquisitio  "), 
that  13  to  say,  with  every  search  for  evidenw  nlluwvd  by  the  law, 
Tliis  inquiry,  written  an<i  ^erf^ret.  is  not  corifrontative.  The  open 
duel  between  the  accuser  and  the  accused  is  replaced  by  the  in- 
sidious attack  of  the  judj^e. 

(-1)  A  new  method  of  examination,  more  cruel  perhaps,  but  more 
lof^ca],  than  the  ordeals,  i.e.,  that  of  torture,  enters  the  higher 
courts  of  justice  mid  filtens  tJirouRh  these  to  the  lower  trihuimU. 
Tlie  confession  of  the  accused  havinf;  acquired  a  preponderating 
influence,  the  method  "  par  exci-ilcin.'e  "  of  extracting  this  proof 
is  now  seen  to  be  torture,  e.g.,  by  the  B'oodeii  horse,  the  boot,  or 
the  water.  Torture  is  an  institution  of  Itoraun  origin.  Under  the 
Repuhlif,  no  doubt,  and  ;it  the  beginning  of  the  Empire.  Homan 
citizens  escaped  it.  The  only  persons  exposed  to  it  then  were  the 
slave  when  he  wiis  accused  tor  simply  called  to  court)  and  the  pro- 
vinHal.'  But  in  the  early  days  of  the  Kinpire  the  custom  was 
begun  of  subjecting  to  this  process  of  examination  the  Homan 
citizen  accused  of  treason,  'llien  torture  conn-s  to  be  of  such 
general  applicntinn  thai  the  handbooks  recommend  judges  not  to 
begin  the  examination  by  that,  but  first  to  collect  the  e\'ideoce.* 
It  is.  therefnre,  not  surprising  thut  the  diffusion  of  tarture 
coincides,  in  miidcni  history,  wjlh  tlie  n^vival  nf  the  ludf-forguttcn 
Roman  law  by  the  eruninalists  of  the  Belogna  school.  The 
trunsfonnution  of  the  proceilure  by  the  sutistltutiun  of  torture 
for  ordeals  really  begins  to  nmiiifest  itself  from  tlie  cud  of  the 
1IO()s.  Since  that  time,  no  countiy  of  Europe  has  escaped  the 
contagion.'  At  the  end  of  the  TWHts  torture  had  betXMne  a 
general  custom.  It  was,  to  some  extent,  one  of  the  funda- 
mental inntitutions  nf  the  old  criminal  procedure. 

Two  institutions,  destined  lo  limit  the  powcrof  the  judge,  that  of 
thenppeal  and  thutof  "legal  proofs,"  have  theirorignn  in  the  iuquisi- 
torial  procedure,  of  whidi  they  form  two  (diarucleristic  features. 

*  Eivunn  ("Count  i^Iämoii lft.irt>  d'liiütuin.'  du  droll  frmuc«!*,"   p.  3S) 
M  thBt  "antiouity  iiev4Tadinilt4<d  t.bo  Uwtl 
out  «i>n  troll  in);  birn  by  turluri.'  ia  llto  eivinK  of  it.' 


obkorvra  thBt  "antiouity  noviTadmilt^id  t.bo  tnttlmony  of  tho  ilav«  with- 
'linit  liirM  t* 
iL.  Ii.c7tX.4l. 


'9**  rnrefc,  "  P*n*l  Philosophy,"  howriV»  trans.,  "Crimlu.al  Soienoe 
Seiiw,"  p.  «6.  ry.  Molmicr,  -L«  torture"  (Toutouae),  1879.  Extrnet 
from  tb«  "  KvctiDil  dc  ]'ucitd«iDic  dc«  sciencee,  inavriptiotu  et  belles-lettres 
de  Toulouüe." 
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(5)  The  appea!  h  the  right  t«  bring  anew  before  a  higher  judge 
the  caiL-«  already  tletwled  l>.v  ilie  lower  jud^f.  The  wiiiL'cj»tit)ii 
of  the  appeal  is  foreign  to  the  idea  uf  justice  doiit-  by  tin-  peers  of 
the  Reeiis«tl.  It  Ik,  iit  ßrst,  repii;it>iiiit  ti)  the  {xipiiliir  jden  of 
judieinl  infallibility.  If  the  first  judge  caii  be  wron$;,  why  iiol  llie 
second ?  It  iniplii*».  iuorr<ov'(Tr,  u  hienireliy  uf  tribunals:  nhüe 
popular  jiidRes  should  Ik  Miprniie,  eaeh  within  the  limits  »f  his 
cognizance.  Thus  the  appeal,  a»  n~c  understand  it  nowadays, 
did  nut  e?u»t  under  the  Humiiii  Republie;  it  niiide  its  »pp^-aranee 
under  the  Krnpire.  'Hiis  methml  «f  reecmrse  was  unkiiitivn  either 
to  the  Gertnanic  or  the  feudal  procedures,  both  essentially  based 
on  |>opu)ar  customs.'  But  witli  the  recnnstitution  of  tlie  sovcr- 
cipity  and  the  hierarchy  for  the  benefit  of  royalty,  the  appeal  waa 
intrmluitd  into  the  senilur  jurisdirtimiH  under  the  ^mwiiig  inflii- 
enee  of  the  Roman  law  nnd  zhe  <'anon  law. 

(6)  Tlie  inquisitorial  and  seeret  pnieedure  led  to  the  organiza- 
tion of  a.  sy>teni  of  "  lei;ul  proofs  "  aa  a  necessary  counterbalanet-, 
in  the  interest  even  of  the  defense.  The  judge,  to  con\nct,  must 
have  before  him  eertnin  kinds  nnd  quiintitieti  of  evidenw.  defined 
by  law  ;  but,  on  tlic  oüicr  hand,  if  hf  has  this  evidence  befnre  him, 
he  must  of  necessity  convict.  His  personal  belief  is  of  little  eon- 
S6<iuenoe  on  either  hypothesis.  This  system,  by  making  convic- 
tion mure  diflicult,  tends,  as  a.  fatal  n-siilt,  to  weld  more  tirmly  Üie 
fetters  of  crirainal  procedure.  TTiere  h  here  a  double  movement, 
which  in  certain  re^i>eet.s  ag^nivuteM,  and  in  others  atnelioratea, 
the  situation  of  the  deliiitjueiit. 

The  inquisitorial  system  is  contained,  in  embryo,  in  the  latest 
institutions  of  the  Roman  Empire.  It  agrees  well  witi»  a  centraliz- 
ing and  despotic  power.  Torture,  as  a  procee<iing  for  detection  and 
proof,  was  «specially  resorted  to  nt  this  perittd ;  and  later,  the 
theatre  of  the  contaRion  which  was  to  f>ervade  all  Kurope  was  a 
corner  of  Italy.  whemT.  about  the  middle  nf  the  I  KHls,  the  resu-M-i- 
tation  of  the  Roman  law  brought  disturbance  as  well  as  a  new  ideal 
into  nil  the  feu<lut  tribunals. 

The  ("hurch  whs  able  tii  furnish  the  secular  courts  with  a  lesson 
and  n  model,  in  the  methods  of  its  ecclesiastical  tribunals.  By  its 
example  it  [xived  the  way  fur  the  ^iihstitntion.  (consummated  in  the 
15003,  of  the  iriquisitiirial  pmit-dure  for  the  aceiLsatur>'  proeedure 
in  every  countrj'  of  Europe.*    In  llic  latter  half  of  the  ll'üOs 

'  T\»  nppekl  for  denial  of  justtv»,  "it-^faiit  <1<^  droit"  and  Xhv  nipp««!  fnr 
wrong  juilrineDt.  "faux  jugvinent. "  are  infltiUition*  iwH-uliar  U>  ft-ud&l  prv- 
cediLn:  aod  arc  &naloei>UK  to  thi>  ciodrrn  iLppoal  mwely  iu  naaut. 

'  Ttiis  »ystetu,  oriKinallv  emplujed  fur  prosectilioDS  fur  hamtj,  afier» 
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the  iiiHiiriicc  of  the  Komau  law  and  of  the  Caiwjn  law  led  to  the 
fitrniation  of  this  new  procfiliiiv,  wlik-h  ri-nimncud  tlif  Gcrmmile 
tendencies,  »lid  tnok  its  inspiriition  iiliiiust  vu-Iiisivd.v  from  Llivse, 
the  tWD  learned  lei,'al  s.vstenis  of  Europe. 

Ka<r!i  of  these  two  type»  of  pnn-wlure.  the  aeeuisatury  type  and 
the  impii^toriiil  tyiw,  lias  its  tpmii  qualities  atid  its  defects ;  neither 
contains,  in  itself,  the  saft-giinrtls  neCR-fsary  for  tlie  udniinistratioii 
of  criiuiiuil  jiistiw.  In  the  areiisatory  profedure,  the  detertinn 
and  the  proseeutiou  of  offenses  are  left  wholly  (o  the  initiative  of 
private  iiidividii»]»  —  an  initiative  whieh  may  slumtwr  ttinmf^h 
their  ini-rtia,  fear,  <ir  ftiirnption.  'Ilie  ehanrps  of  impunity  Howhig 
from  this  system  are  still  further  enhaneed  both  by  the  publicity 
■which  exists  in  all  tlie  phaaes  of  the  pn>eedurc.  und  by  the  neeessity 
which  rnmpels  the  judpe  to  limit  his  investigation  entirely  to  the 
evidi-nec  furnished  him  hy  the  acniser,  Kfit,  on  the  other  hand, 
the  iiiquisitorinl  procedure  has  very  serious  defects;  under  it,  the 

prosecution  and  the  detectiim  of  ofTenses  tire  intrusted  rxclnsively 
to  the  iigentH  of  the  State;  there  is  the  atinnsphere  of  secrw-y  and 
coiisetiuenlty  of  suspicion,  in  the  midst  of  which  the  trial  proceeds : 
and  Kiiidly.  there  is  the  absence  of  anj'  real  confrontation  between 
Uie  prnse<.'Utiori  and  I  he  defense. 

Thus  progress,  in  the  path  of  jaridical  civilization,  consists  in 
Ixirrowlng  from  eaeli  of  these  types  of  proeedurc  its  best  elements, 
and  ill  forming  a  mixed  type.  One  part  of  this  oompoMte  type 
is  taken  from  the  inquisitorial  system,  the  other  part  contains  all 
tlie  •infefiiiiir'ls  mid  piiwl  <piiilitics  of  t!ie  accusatory  »yslcm. 

§  4.  Tho  BIlx«d  System.  —  This  mi\pd  type  is  characterizcd 
by  the  following  fcfltures;  they  are  to  be  found  in  the  majority 
of  the  KurofM-aii  system»  of  proct^Jurc,  but  t!ic  Freneh  Code  of 
Criinintil  Kxitniinution  of  IKfJS  (.the  influence  of  which  has  been  so 
great  in  Kumpe)  systcinatixes  them  for  the  first  time. 

(1)  The  jud^.s  of  );uilt  have  no  initiative  in  the  proceeding; 
they  oannot  take  cognizance  themselves,  of  their  own  accord. 
It  is,  therefore,  iicces.-Mry  that  an  accusation  be  hnuight ;  but 
this  ripht  of  accusing;  is  committed  to  special  functionaries  who  thus 
act  a.t  iiuhlir  jmmi'tili'r.i  und  to  whom  the  parties  should,  on  prin- 
ciple, be  merelj'  atixiliariea. 

varda  far  all  nriroeii,  bfwame.  un<ier  Ihc  Dame  af  "procöilure  ft  I'cirtmor» 
diiuure."  the  sjsicm  of  coniuifin  law  in  fon-p  in  ttw  ruyal  juriwliplion»  for 
the  proeeeotion  of  sirious  crimps  until  ITS!).  Set-  h'nuxii»  Hflir,  op.  ril.. 
vol.1].  Xog.  20(5.  207.  and  aSS;  Lio.  "  llUtniiv  dc  riiii]ui»ilian  a,U  moycn 
■ei«"  <tTnntlftt4'i]  by  .V'lJomdn  Hfinaeb.  PuHb.  IftOOi,  litmk  1.  cb.  tx  toxu 
i.  I,  p.  31W  ti  »<q.:    Tanon,  "  llistoir«  Je  riiKiiüsition,"  fiaasim, 
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(2)  Tic  judgment  is  rendered  by  magistrate»  and  jurors.  The 
niPthoH  ant)  «)nrlition>i  of  tiie  share  of  both  of  these  in  the  Ad- 
ministration of  criminal  justice  vary,  however,  in  the  dilferent 
countries. 

(^)  The  proceedinR  is  divi^ipd  into  two  phases,  the  ■preliminarif 
examinaium,  iiilruHted  to  magistrates,  and  resulting  in  a  prepara- 
tory decision,  and  \\\*:  final  Irial  liefore  the  court,  which  gives  it» 
judßraent  in  the  proceeding.  The  first  has  a  double  characteristic ; 
it  is  neither  c-nnfmntativc  nor  public.  The  second  admits  both 
principU^  nf  confrontation  and  publicity. 

(4)  The  judges  are  not  called  upon  to  state  the  eridential  btuit 
«tfthtrir  judt;incnt.  And  altluiiif;li  them^ardi  for  and  the  fnrnisliing 
of  the  evidence  are  subject  to  legal  rules,  its  probative  va\»e  ia  not 
measured  beforehand  and  the  outcome  of  the  charge  depends  upon 
whether  the  judges  arc  nr  arc  nnt  thorouKhly  convintrd. 

Like  cverj'  cclcciic  system,  this  procedure  demands,  in  its  ap[^- 
cation,  a  cooperation  of  effort  and  hearty  support  which  it  api)eaf3 
sometimes  to  have  lacked.  On  the  one  hand,  the  ma(;istrates.  the 
professional  men  to  whom  the  initiative  and  dirt'ction  of  the  action 
were  pven,  have  manifested  for  the  cooperation  of  the  private 
citizens  a  sentiment  of  extreme  distrust ;  and  this  has  gone  on 
increasing  since  1810  at  a  rate  which,  for  some  years,  ha.s  pointed 
b»  a  return  to  the  system  of  solely  pmfesstoiml  mngt.ttrate?.  On  the 
other  hand,  with  the  desire  of  the  magistracy  to  recover  all  its 
powers,  there  has  unfortunately  coincid»)  the  dislike  of  the  major* 
ity  of  dtizens  for  civic  duties,  and  the  steadfast  wi^h  to  avoid 
them.  Jur>'  duty  has  been  considered  a  bore  by  the  ver>'  p<'opIc 
best  fitted  to  fulfil  It.  This  state  of  alTairs  is  not  i>eculiar  to  France. 
It  is  apparent  in  every  country  into  which  this  mixed  system  of 
procedure  has  been  carried. 
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GpnnrnI  Chnriwt.rriiitirai. 

Kfcriy  Triliiiniil«. 

Till-  (^iiüaiuiuM. 

Tilt-  4 u dice«, 

Judioes  nüinparnd  with  mod- 
ern Jurors. 

Romao  !*ru«.flure  Aoousato- 
rial  in  its  Naturo. 


i    7.  KfTccl  of   iMck  of  A  G«Dera) 

Criniin»!  ttysU-in. 
I    S,  AL'tn  prt-liiuinury  to  Tri»l. 
I    9.  Prelitaiu&ry  luvL-^tigatiua. 
i  10.  Trial. 
111.  Cbangps  uuder  the  Empire. 


§  1.  Ofl£i«rftl  Ch&r&ctoristici.  —  III  every  imtion,  the  history  of 
its  criminal  pn>cetlure  stands  in  cloae  relation  to  the  evolution  of 
itä  political  «-unditioiis  mid  the  di'velopmcnt  of  its  vivn-s  in  rvgiird 
to  punishment.  \Micrever  there  has  come  into  being  a  free  con- 
stitution and  an  interest  in  public  affairs,  there  has  been  an  in- 
creasing demand  tliut  certain  danscrs  tu  the  frevdoui  of  the  citt- 
«en  be  ditnc  away  with,  —  namely,  those  dant^m  which  frequently 
exist  in  the  crimiiinl  proctxlure.  because  of  those  who  wish  to  usurp 
power  »nd  wt>ul(l  uhusv  the  riKbt  uf  pruseculiun  in  order  ti>  attain 
political  ativanccmcnt.  The  more  punishment  bears  the  earmark 
of  being  a  satisfaction  of  the  party  ■who  lias  sufferecl  a  wrong,  tJie 
more  will  ilie  accwatüriat  procedure  leiiJ  to  pntlomiiwtc.  But 
when  the  \*icw  becomes  more  prevalent,  that  punishment  is  nec- 
essary for  the  piihtic  interest  as  a  meaui«  of  uphohlint;  the  law, 
inquüitorial  methods  gradually  increase.  The  truth  of  these 
remarks  is  apparent  in  the  criminal  procedure  of  Rome.' 

'  ICliaptpni  II  and  Hi-Chapters  XIII  »nd  XV  of  Profestior  Mittbr- 
uaikii'»  ■■  ProgTiwa  «f  (idrmiin  Oiminol  Froctdure."  ifTor  thia  «ithor 
»ad  work.  »•«■  lli<-  Kditorial  I'rffn«»-.  —  Ed.) 

*  In  rt<^rd  lu  thi-  Human  L-rimiiuil  pronuclun^,  tliici  following  writers  may 
bt' i:i>n«tli«>l :  .Si^unii«.  "Di- judk-ii»"  (thn  «vonduid  Ihird  liookii deal  wiiti 
tbti  "puhlinn  jtidida") ;  tirUioniii»,  •'Opi.-r.  iniuor,"  p,  'A'i;  Ftrratisit, 
••EpiMoI."'  iPmav.  lOftHi;  j4i/raul(  (.Kniiiins),  "  Lonin'.  fwrnialitf  t-t  in- 
Etrueiioii  judinairv,  dont  les  ancji-Rs  Oreos  t\i  Rouiaini«  oul  u*Ä  mi  acr-iiia- 
tions  publifiiiM"'  (Paris  1575.  1598).  tAyrault  wa»  himtolf  ■■Criininai- 
liMitenant"  in  Fmms',  Soc  Nictron.  "  MfiDiDtre«."  toino  XVII,  p.  327, 
In  r<>«ard  lo  hift  lif.^  und  in«  work.  "  Le  Droit,"  18S4.  No.  289.  aud  n«  to 
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Everj-where  in  the  Roman  oniniii»]  procedure  tliere  appears 
the  pediliar  eliarart eristic  that  erinus  aiv  dealt  with  in  ii-rtam 
<,'alq;(»m'Ä.'  Karti  catfgiiry  hiul  its  distinrtivc  triljunal  and  rules 
of  exiilence,  which  varied  with  chanf^iiig  putltical  ouiiditions. 
The  procedure  in  "  ponhwllio  "  ^  was  fitndamoiitally  quite  dif- 
fewiit  ^  frum  the  pnicttiiirc  in  "  iiiirriridtnin."  '  And  again  in 
casea  in  which  judgtncnt  waa  pass^l  against  llie  acetised  witli  the 
formidii  "siiocr  esto  "  *  thetr  wns  niso  a  special  kind  of  ppocedurc. 

$  i.  Buij  Tribunada. — Tlir  juditial  priHH-t-tJings  witi-  i-ither 
in  die  «mrt  of  the  kings,*  who  often  pa.ssed  jud^pncnt  «-ith  the 
aasislan«!  of  a  council  ("  consilium  ").  — or  before.the  quKstorj  ^ 


"thesauru*."  p.  608.  Saxii  "De  ordin.  judie.  puhlie.  aput!  Romano«" 
(Trskj.  17S4);  Atadihn.  "VicissH.  coKtikion.  <Tini.  il|)u<J  Itomano-L"  iKal. 
n72j:  l'-"rnt:i.  "Do  pLiUliHx rl  friiti,  jiid.  "  <Kom.  lT87l ;  Iftyir.  "De 
judio.  duKIm'.  nil.  ftortlin.  npud  Rnmnnofi"  (Oocitt.  I7KK) ;  Itrnaii.  "Dintr. 
de  Of«.  I't  forma  jiidic.  ericn."  (nl  rifisi»  or  volnnn-  V  of  hi»  "Kli'tn,  jur. 
enmin.")  ;  Brvtjufi,  "naiaam  fuit-  apud  Kui'ianus  in  ■■rim.  publ.  priji:i.''d<'ndi 
modua"  in  Annal.  A<-ad.  (t)iimluv.  IS2Ui;  Schmii-ilicki,  "IJixlor.  jirnr. 
orim,  rom."  (Vralislav.  lS27,i;  Kinnit.  "De  crin».  perdiiell.  reKiim 
BBlat*"  (Lovan  isasi:  fiouhin  in  iht-  "Archiv  des  Criminalrwhts,"  Bd. 
Xt  No.  I.  and  No.  14:  Gnb.  "(leechiohte  des  rom.  CritninnlprocessM" 
lL#ipzilf  1H4'J| :  PUlnrr.  "Quwst.  de  jure  «im.  lloman."  (Marb.  1843); 
hthaalarit  fMUIt.  "  Dv  riflniiniotratton  do  tn  jiialicc  rrini.  idier.  Im  Ro- 
lnstD<"  (Pnrii  Ift-tl  I ;  Otrntirtii^'/fn,  iti  tho  inlnidurlicin  to  t ho  work, 
"Clecroa  R«l«  flir  Älilo "  \Ki.l  1K41):  f'irtol  UiHtrr.  "Ksqitinw  hlnio- 
rtooe  ds  la  UnilaUon  criinim-Ilr  dcD  Itomoiait"  (l*an.t  1!<44);  Laboulavt, 
"GBaal  «iirlralolx  (rfnn utiles  dm  KutiiainR"  (l^irict  XMh);  lUliz,  "TnviU 
d«  I'lMlruction  erim."  (Paris  lÄ4:t).  Vol.  I.  pp.  34-173. 

'  MiUfrmairr.  in  "Arclliv  d<«  ("rimiiialrft-hu"  (1843).  p.  163. 

•  KmUi».  ■■Die  IVrduellioa  uiiUt  dei»  rftm.  Küoig:en"(Tübinfiea  IS41); 
Grtfc,    ';(le«-hi<-hlp;'    p.    HI. 

*  It  in  ciTlain  lliat  llii-  «inic  crimt«,  c,(».,  miirdnr,  wcro  tindor  difTrrpnl 
paliti'T-nl  coniiition»,  somi'timi-*  drall  witJi  a»  ■'piTdm41io"  aiiil  «iiiictiinnii 
a«  "pamcidium.  "  t.g..  in  llw  Irial  trf  lh*i  Horatii-  Huhino,  "ISnXtr*. 
abet  tore.  KlaAl-Hvirf."  p,  490;  KoM».  p.  10.  57:  n'oiiiarr.  "da« 
8acra]iiy«Utm."   p.   244. 

•In  iward  to  the  wider  sifniflejinoe  o(  "parrieidiinn."  see  Fttivt. 
iteMtr.  " Vrtheile  und  (rut*.ohten."  p.  4tU .  Also  Ouk.  "  Hislorigehe  V»- 
vuHi«  äb«T  rÄni.  Crim..'   p.  11;    Dirk*cn,  ■'Vor«,  «iir  Kritik  dor  Uiiellon  dos 


r*in-  Recht*,"  pp,  ■JS4  and  337;    I.udru,  '■«dier  VerfiiTh  de»  Vorhr."  p.  59; 

"       '  ^       ^1). 

+4;    liirhirn,    "Civil 


0»«'AfM{l9<n.    "Dan   altrßni.    Parricidiiim"    iKii't    I>l4l). 


p.   -M; 
A.  0.2 


*  j46mo.  "Df  antiqiiii.i.  wimati.  jur.  <Titn. 
Ahlinndr*  p.  I(C;  RoffhiU,  iu  "An-hiv  i^U-."  Xf,  j).  2  i- ;  I'Uitrvr.  "Dw 
criinii).  iure  aniifpin  fiintmii."  (>lar*liurK  IWlh.  p.2li.  Also  sr.>  Kn»tlin. 
"von  Mord  und  Todl-xihU«"  (Siullpirt  183Sj.  raji  I.  p.  5«:  Rvhina. 
p.  47.'i:  Kwllin.  "Von  dor  PordueUion."  p.  127:  PIoia*r,  ■'Qiuest.  de 
jure  «Tim.   Hoinan."  p.  27. 

•AVn.i.>.  -IK«"  pi>.  34-41:  O.Vt.«-«.  "(Hvil  Ahhandl "  p.  100: 
Ttttrkhardl .  "Die  Crim innljfcrii'ht* bar kvit.  in  llom  bii  nur  die  Kaiiw^neil" 
(Bawl  1H3A>;  KmlUr,,  p.  20;  <J<.ib,  p.  14;  /fuhiuT,  p.  211;  Lah<fulnii4, 
p.  SO:  //c7iV.  I.  p.  H.i. 

'  Tln-ac  rarly  qiiipMltm  wen-  not  permnnent  offleiiiN  Imt  were  spwlally 
appiMnlivl  for  i!ie  pariieiilar  ia»>\  1..  2.  Nii.  21{-  I).  Dh  orig.  Jiiri-->.  Ihtk' 
»t's.  "rebersielit  <ier  Vemuofn.-  /ur  Kritik  der  XII  Tafeln."  p.  617  and  os- 
pM>iallv  p.  tt&4  /i»*rrni2i,  p.  31;  Kenni»,  p.  48:  RotRhirl.  in  "Anrbiv 
"     i*«A-Acird(.pp.0.S,aüd9;  Z«A«rw.  V Bulla."  pp.  147.  14S.     "'■"' 
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(often  Uie  "quiestorcs  parricidii  "),'  —  or  before  the  "  duuai- 
viris  perHiiflliinif«."  -  who  were  themselves  n  !ipe*"ial  hind  of  qiHtw- 
turs.  Popular  courts  had  jurisdiction  under  the  kiiips "  only  in  so 
far  as  a  case  could  be  rcfcTn-d  to  the  people  through  appeal 
("  provocatio  ").'  After  the  expulsion  of  the  kings  the  junstüt- 
tion  belonging  to  them  passed  to  the  consuls,'  who  often  ii\'Biled 
thtimaelve»  of  the  cuüjKTation  ("  cuiiMlium")  of  die  srnatc.* 
There  was  in  the  Twelve  Taldes  the  well-kno^-n  pro^nsinn  ^  that 
the  people  in  the  popular  ctmrts  and  in  the  "  eomitia  centuriata  " 
shoulfl  pn.'^  judgment  upon  a  enmplahit  Immj^ht  a{;aiiist  a  Itonmn 
otizcii."  Thus  also  in  the  "  coinitia  trihiita."  whirh  gradually 
extended  its  jKiwer,  there  arose  the  enstnni  tif  deei<lilig  erimes 
that  had  a  pi>liiical  significance.*  The  people  exercised  a  great 
influeiiee  over  criminal  proeefding-;  tliroti^h  the  appeal  to  the 
people  against  the  decrees  of  the  ma^istrati»  ("  pwvnc-atio  "),'^  — 
a  right  confirmed  by  many  laws."^ 

§  'J.  Th«  QusMtlonas.  —  Tliere  would  often  V-  appointed  hy 
the  peuple.  or  liy  tlie  Senate."  "  ([ua-stittm-s,"  as  eomniissionen 
for  the  trial  and  detiaion  of  particular  crimes."  The  many  in- 
convenience» of  an  appeal  to  tlie  jHtpuliir  court!«  mid  the  increase 
of  crinii'rt  bnuinht  about  a  chaiino  in  the  nature  of  these  "  (unes- 
tiones."  They  Itecamt*  eitandinf;  tribunals  for  the  trial  and  deci^on 
of  crimfs  llint  were  of  freqiienl  "ccurrenw.  Each  "  ijua-slio 
perpetua  "  established  for  this  purpose  was  created  by  a  si)eeial 
stntntc  ("  lex  ")  '*  which  specified  the  crime  to  which  it  had  appli- 

ccrrtKt  vi«>W8  are  found  in  Otih,  p.  52.  Cf.  with  Lthnrlanl  tMittt,  p.  0; 
Bvbino,  p.  322. 

■  Gtitf.  p.  ai. 

'  Schmittliekf.  p.  10;  Krnnia,  ]>.  4}.  Thi»  eorTMl  tww  in  fio6.  |>i  59; 
KMlin.  [>.  Mi;  f^iimulay/:.  p.  SI. 

»  Gfih.  p.  :W.^       •  H'ö..i>-^  "  Dkl*  So.>raUv*tf  m."  p.  2.10:  HHir.  I.  p.  37. 

dUkt.  p.ai:  f!nb.p.-Z2. 

*  Cicrjfi.  "De  legibus,"  Itl.  I&;  Dirkat»,  "ITber  A»  XII  Tafeln,"  p. 
045;  .SVhMirWiac,  )>•  42. 

'tfeifr,  p.  39.  •ffrift,  p.32;  f frtfl.  p.  II. 

»  Gtib.  p.  35.     Cf.  Pltawr.  pp.  49-65. 

**  Sirrcfuin/J,  p.  4;  Htufhkf,  "Die  Verfawun«:  t!»>*  Serdtix  TuIliln," 
p.  5M\  Gnh.  p.  \Wi;    WAmd^r.  "dji*  RapraUyst.-ra."  n.  2ti.i. 

"  L.  2.  Kii.  Itl.  D.  D-  "riit.  Juri«. :  Siguniua,  "Di-  ^im."!!.  pa\t.  A  -.  Vnn 
dfT  Hoop,  ill  Mfrrmitrin  ''tlifsaitrin  "  Bitput.  vol.  p.  61 1  ;  H'rVüinjir;',  "  Ke^ip. 
ftH  qunsl.  (1«<  (llfft^runlia  inter  «It-lii'l«,  dolu*  el  culpa"  (Drujcellcs    Ift24). 

"  Gtib.  p.  48  :  Ltihouliivr.  p.  1 13. 

"  In  rceard  lo  "quip^iones"  hold  for  crinw»  for  which  no  puninhmfint 
wai  provided  by  a  Hpecial  ilatule,  *ee  I'lainrr.  p.  12.  t>ie. ;  «rift,  p.  OS; 
Xaboiifnpi',  p.  I'lli. 

'*  Bureharttt.  pp.  17.  19:  Baeh.  "  llütw.  iuri*."  p.  80 :  Sehmiedit:k*. 
p.  IÄ4;  liM.hirl.m  ".Yn-lnv  t-U:"  XI.  pp.  ST.i.  382:  Xa^hariä.  "Sulla.." 
B  Hfl.  p.  143.     Tltur«  w«re  :tUL'li  "quii;atii>n«8"  in  regard  to  the  cnin<u  of 
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ration  and  a  certain  prooetüure  appropriate  thereto.  The  numb*r 
of  thi-se  "  quffstioues  perpetiue  "  steadily  increased.' 

Along  with  thcs*'  standing  c-riminal  courts,  the  popular  courts, 
however,  in  whi<^h  the  entire  people  passed  judgment,  continued 
to  exist.'  There  often  existed  even  in  the  time  of  the  UepubUc 
"  qtumtione«  extmordiniir!«-  "  *  for  cases  for  which  a»  yet  no 
"  qusfttio  perpetua  "  existed ;  or  i)crhaps,  on  acoount  of  some  pecul- 
iar dev'elopmcnts  of  a  ca.sc.  n  special  rommission  ntiuld  be  ap- 
|H>inted.*  Since  the  magistrates  presiding  over  the  "  qu»*- 
tiones  "  were  regularly  some  one  of  the  poetors,*  it  came  ahnut 
that  the  pnetor  whose  tum  it  was  to  preside  over  the  "  qiuestio  " 
was  called  "  quiesu>r  "  or  "  quiesitor."*  In  addition,  one  find» 
early  mention  of  a  "  judex  quwstioms."  '  who.*  however,  since  he 
sat  instead  of  the  pnetor.  and  was  invested  hy  him  with  the  pres- 
JdcDcy  ("  prsesidium  ")  of  the  criminal  court,  had  tlie  same  au- 
thority that  tin;  prietor  would    hav«  had,  if  he  had   presided,* 

*'rep«<lun(lBram,an)bitii«,m»jeBtati«,aiid  perulatu»"  ;  se«i  /'err of hm, " E pis- 
tol. '  lib.  1,  <-pi«t.  15;  RoMthnl,  in  "Archiv,"  p.  404,  Cmro,  "Brutus," 
cap.  27;  Birnbaum,  in  "Archiv,"  Vill,  p.  O&B.  But  !pr  lleinca-iiig. 
"Antiq.  jur.  rom."  (ilaulwld'«  odilion).  p,  7Wi;  KUme.  "Ad  1«%.  Ser- 
viliam  proli«<"n'"  I'-  "i.    Sw  aluo  Urih,  \t.  17i>.     Firtol.u.  18, 

'  £'.tf..  "qUflMtio  All  fftUo.  dn  «icuiiü.  ilc  pfu-hiriidiU" :  «m  llugo.  "  R«chtft> 
CMchirhU-.''  pn.  310.  &i3:  Liv,u4.  1.  26;  II.  X»;  XUII.  S.  18;  Cirrro, 
"■pro  Milutin.'    .'i;  Riix^tiÄlty  Van  drr  llaop,  "Do  hi»,  (pii  antiq."  cäu.  V. 

'  Viecra,  ■"Pro  Mifon«,"  6.  Also  »  no^^l  quwalio,"  Cicero,  ''Pro 
Milooe."  5.  6;  Ciam,  "la  Ven,"  I,  42;  U.  25;  '■Philip,"  II.  9. 
See  also  Cicae.  "Attic."  I.  13.  H.  10;  Rottktri.  p.  .IWi:  Kdatlia.  "Die 
Lehn  mo  Mord."  I.  Tbl.,  p.  97 :  Burkhardt.  p.  20 ;  Gt-ib.  p.  216. 

*Gtih.  p.  219.  As  to  whether  lhe>  Cetilumviral  coiirU  alsu  pMBed 
itidemcnt  'de  cnninibu)."  »«  Üt  TiofntrMm.  "  D«  iiulio.  apud  Kornan." 
(Bwol.  1828),  p.  216;  tfiudU«.  "fWriiwTiillhi.."  p.  5HB  ;  0*ih.  p.  233; 
Ftriol.  p.  34. 

•fiimlMMiN.  ta'-Ar«hiv."  VIII,  pp.  674,  679;  IX,  pp.  »99,  412;  Plat- 
ntt,  "QiHWt."  p.  85. 

•  Cit€n.  "In  Bnil."  cap.  27:  Citxro,  "Pro  C«l."  p,  13;  "Pro  Clueu- 


tiow"  Sa ;  Ktenif.  p.  19 :  Gt,b.  p.  178. 
*  C\etTo.  ■■  In  \  pmeni."  11.  c.  I 


10:  r(«rif.".'KiM'id."Vl.ver«.432:  Cicrro, 
"Ib  Vatin."  c.  14;  "Pro  Konl^jo."  c.  6;  "Pro  Planm."  c  17  ;  .ScAwi*- 
dUit  on  pac»  1 16  hax  the  wroitK  vi«w.  For  betU-r  vwvt.  km  GM,  p.  1B4. 
In  rrcara  to  thp  tn^ttnins  of  "qiinvtof,"  w«  nrprHnllv  l^houlaur,  p.  45; 
HilU,  I,  p.  50. 

'Ci«r»,  "Pro  CluFUlio,^'  o.  54;  "Pro  R<wcio."  e,  4;  "Cie<4iia,"  «. 
10.  L,  I.  pr.  and  No.  1,  D.  "Ad  k>c-  Com.  de  skar,"  L.S1.  D.  "Do 
jniltc."  K^^tthn.  "L^hre  von  Mord  und  Todtacbla«."  I,  p.  99:  Oten- 
Arufiwi.  ■■Oratio."  p.  35. 

^SigoniuM,  "Dp  judie  "  II,  5;  Awiidt.  "Ordro  elo."  p.  233:  Prr- 
ratiufA,  4:  Iflm/^/Zoop,  "Dehi«,  qui  &ntiq."p.  630;  Crfmani,  "VAi^mi^nX. 
jar.  rrita."  vol.    Ill,    p.    40.     Sw    ftlw»    SchitUinf.    "Jari*pnid-  niilvj." 

{.  72fl;  Inrtrniti,  p.  ÖS;  Birnbaum,  in  "Archiv,"  IX.  p.  356;  Ron- 
irt.  in  ".\rehiv."  XI.  pp.  ;jeO-383.  :J90 ;  Zacharia.  p.  IM.  In  th» 
"ColUtio  le«.  Mosaio  et  rom."  Til.  1,  No.  3,  ihcro  is  a  refercace  to  the 
"pmtor  juaes^-e  qiicsttonla."     Zaehartit.  II,   I.Vi. 

*G<ib.  pp.  188-193.  Cf.  Pfrfol.  pp.  21.  22.  In  n«ard  to  the  "judex 
qmaUonis,    see  LabotUaißt.  p.  327 :  HilU.  I,  p.  60. 
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It  is  also  oertnin  that  the  senate  hud  a  criminal  jurisdiction  in 
casesoreonspiracyaiidalsuii]Cji.ses(>f  criinrciiinmittcd  by  finrign- 
ers.  In  these  inatt*Ts,  tin-  st-nate  either  undertook  the  iiivesti- 
gfllion  itielf.  or  dele^aterl  it  to  a  eommission.' 

§  4.  The  JudlCM.  —  The  rendition  of  judftmeiit  «'as  in  the  hand» 
of  the  "  judiees."  The  rules  determining  tlii;  elass  aad  rank  from 
whom  these  were  chosen  reflect  the  contemporaitefius  statuii  of 
political  freedom,'  In  the  beginning  only  senators  were  the 
judfjes-  Later,  after  iiiimy  ehanf^e:«,  the  knights  ("  equites  "), 
then  again  both  the  knights  and  üenators,  and  finally,  persons 
of  lower  rank  possessed  this  privilege.'  . 

Tliesc  "judices"  >»ere  cli»>sen  each  y«ir,  hut  the  numerous 
statutes  referring  t«i  the  suhjcet  reveal  a  great  diversity  aa  to  their 
number.'  From  among  these  "  judi«»."  just  as  is  the  case  with 
modem  juries,  those  passinn  judjtmei«  in  each  ease  were  first 
de^gnatL-d  by  lot,  and  by  the  vxercisc  of  right  of  challenge  ("  re- 
cusation ").  Thi.t  ever  increasing  right  of  challenge  Monged  both 
to  the  accuser  and  the  accused.  Just  aa  the  crimes  varied,  so 
there  was  a  diversity  us  to  the  number  of  judges  m-cessary  for  a 
vaiid  criminul  jii<l;,'ment.^ 

$  3.  "  Judices  "  comp&rsd  wltli  Uodem  Jurors.  —  It  is  improper 
(altliough  many  have  done  so  *)  to  regard  the  modem  English  and 
French  jumrs  hs  analogous  to  the  Koman  "  judiees."  '  The  last 
romtioned  rendered  a  general  verdict  as  to  the  guilt  of  the  accused 
without  u  separation  of  the  questions  of  fact  and  law.     But  the 

t  IHrk^n.  "Civil  Abhandl."  I.  Thl..  No.  2.  p.  13.5:  RoMohirl,  in  "Ar- 
eUv."  XI.  I».  31  :  GHb.  p.  21T. 

'  Sifonitm.  Itb.  II.  cap.  t>:  Krebt.  "D«i  jiiil.  ram.  doojr."  (Upe.  1744). 
Here  belone  many  of  tlie  "tpgi?*  judtcjnriw,"  espwially  ibc  "lex  ServiUa." 
Bath,  p.  61.  Haiibolii.  "Imttil.  mm.  prir."  p.  94.  Kleme,  "Diss."  In 
nrard  Ut  the  "k-ei-^  judidarim."  Lobaitlayr,  pp.  19tt-322.  To  this  the 
"oiMnirin  iadioum"  also  rffvm.  D«  TigrrMmrin.  ri.  \G3.  Zarharutt 
p.  15fi,  SRd  p.  I&S  iu  neani  t^i  ih«  ehanttfn  whii>h  SiilU  iiilroduood.  See 
esp-vially  :  Grih.  p.  213:   Lahoulai/f.  p.  203:   /W«.  I.  p.  lil. 

'  <'iirrf..ll,v  lrt>al«l  in  Gmh,  pp.  193-202.  C/.  Otcnbruatm,  "  R*k!(i 
für  Mil,.."  p.  34. 

'  H"jrp  also  belong*  the  "Irx  Sor^ilia."  Seo  Atcott  "In  Cioero  Or- 
is Verr."  c.  Ö;  Xtn.  "Df  judicii?  judic.  jarstor"  (Trajoct.  18041,  p.  ID: 
AsHAiVt,  in  "Archiv,'*  XI,  p.  3Sö:  Oarnbruggcrt.  p.  36;  Geib,  p.  307: 
lAthnutayr.    p.   ;i.>l. 

*  K.if..  Iliii  "li'X  Ä-rvilia"  mpiinHl  ."ifl:  oceordine  to  Cieira.  "Pro 
Clu<'ntii>, "  30  wer*  at  one  tim«  n4>4yijmry:  acoordinff  to  "Orat.  in  Pi«iin." 
aap.  40.  fi.'i  WITH  nwsMHiiiry  ;  and  Boeorillng  to  Ctcrro.  "'Kpist.  aA  Altie."  IV. 
liS.  2S  judKeH  were  neeewary.     St-»  ei^pM-ially  Oeih.  i>.  207. 

*  Prnitnanl,  "  An  inquiry  iDlo  tlii>  U80  and  prftclice  of  jurieo  amon^  the 
OrwikuBiiif  Rnninn*"  ll^ondon  1787),  3  vol*. ;  De  BtQnk<n»ft.  "De  ]H<ite. 
jurat,  apud  <iriGeo:i  el  Itom."  (Uoett.  1812).  Sooabo  f.  Opjirn,  "Qe- 
sobwome  el  Itichlrr."  p,  9:  Ltbastard.  p.  '£5. 

'Oe*.  p.  315;  MiUa-maur.  id  "Arehiv"  (1844).  p.  151. 
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nKHlcm  jurj'  makes  this  separation,  und  (nt  least  the  Frr-nch 
jury)  hii»  to  pas.-«  juil^nicnt  accuntiiiK  to  its  innermoäi  per»ita»iiii),' 
witluiut  any  repanl  for  nilcs  of  t-vidcnce.  llowfvcr.  it  cannot 
l)(.*  denieJ,  tliat  the  Uninnn  "  judiws  "  mid  the  mtidem  jury  are 
similur  in  this.  —  tlmt  both  institutions  rost«!  u|Km  the  idea  of 
|Mipular  fourts,  and  tiiat  tlic  "  jiidict-s,"  like  the  jury,  did  not 
constitute  a  permanent  tribunal,  hut  were  chosen  hy  lot  •  for  euch 
particular  cast.'  AIr«>  tlii'  extensive  right  of  challenge  (recusa- 
tion), whifh  I>clongt'd  to  tlie  accused  in  respt-ct  to  the  "  judices,"* 
as  used  nfcainst  nioilern  jurors,  is  a  frmund  »f  Himilurity  in  both 
institutions.  At  least  this  was  so  in  so  far  as  there  predomiitated 
therein  tht  idea  that  tlii*  accused  must  suhiiiit  only  to  judji;es 
whom  he  of  his  own  fn>e  will  acknowIedueH  an-  wholly  iini>artial. 

§  Ü.  Roman  Procedure  Accusatorial  In  Its  Natur«,  —  Fiiiman 
criminal  [iniceilon^-.  in  »cninhuice  with  the  spirit  cf  the  Itciuiiiu 
criminal  law  and  the  ideas  prevailing  in  Home,  was  rej^ilarly 
baMxl  upon  the  principle  of  a  Jvrnuti  urrruiat'um,  —  not  nicrvly  in 
the  »en»e  that  only  on  the  Imins  of  a  Formal  a(-<-usntioti  <-»uld 
A  criminal  prosocution  take  place,  hut  aliw  in  the  »on^^e  that 
there  was  an  iwue  onlj-  lulween  the  accuser  and  the  HceiiM-d, 
and  that  this  issue  wa»  limited  to  the  formal  allegations  of  the 
accuser,  who  waa  obli^d  to  Furnish  the  evidence  necessary  for 
liis  case.^ 

Inquisitorial  elements  gradually  deve1oi>ed  In  criminal  pro- 
cedure dtirinp  tlie  period  <if  the  UepuMic.  when  for  the  pn^secution 
of  tJie  guilty  in  particular  cases,  extraonlinary  "  qun'stione'i " 
nfould  be  appointed/  The  procedure  taking  |>laee  before  the 
"  quffstors  "'  and  befnre  the  "  ixuililkrs  ''  '  hud  muny  (>eculiari- 
ties  [Kiiiitiiig  to  iiicnji?>itorial  inllueiu-es.  Yet  tlie  fuunilatiun  of 
procedure  always  remained  aecu»atoriHl.* 

'  Ton  rfw  Doc«  rfi-  %r.  "llialor.  judic,  jural."  (Lugduo  I82I).  p.  29.  In 
raipini  la  the  sitnuAeance  of  Ih»  ItuinuD  juruTK.  La^ulayt.  p.  337. 

•  "Sorlitio."  Sw  vlyraiilf,  p.  S45 :  Cicero,  "la  Vorrem."  XI,  15; 
Grih.  u.  mis. 

'  Tni-rr  «cent  xpcTial  pmviHinns  for  iprcinl  «-rimrat.  IImvwiI»  in  ibn 
"l*x  Llfini»,"  wi-iv  oomuvitil  ihi*  "jmlii'i«  urdtlitÜ."  Cierrv,  "Pro 
P1»oe."  l-"»,  17;    "Prv  Murvim,"  13:  Ayraull,  c.  1.  p.  iH. 

'The  reason  for  tin-  «halli-nin'  |<-Auea  mruialLonis)  was  not  grlven. 
AifraitU.  p.  240.  The  Kialute  ("fex")  also  provided  the  diBqoaliflpatioiia 
in  rusppel  to  *»el!  crime.     See  Cittro,  "[S«  Cluent."  53;  "In   Vatiu." 

0.  2.     In  ni^rd  to  the  influence  or  the  "lex  LJcinia"  km  Gtib.  p.  313. 
*^yr<]uU.  "Ordroel«."  p.  281:   Ceih.  p.  98 ;   Laboulayr,  p.  134:   UHU. 

1.  p.  TO. 

•Crtft.  p.  102:  llfiif.  I,  p.  too. 

•  In  rq[urtl  tu  tili;  pelxMMlurv  ta  tlm  pro««:utioa  roIaU^'o  to  th«  Baocb»* 
aalia,  Gfib,  p.  107. 

•  MiUcrmoitr,  in  "Archiv"  (1843).  p.  287. 
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In  the  popular  oniirts  the  right  to  hnng  un  accusation  belonged 
only  to  ihose  maghtrales  '  who  coutd  call  the  "  coDoitiie  "  together 
and  tntiiS!L('t  huslnt'»»  with  tlu'Di,-  whili?  uiiv'  citizen  fouttl  bring 
an  iiccnisalion  liefor«  the  "  qiia?sti(mcs." 

Everywhere  in  the  Roman  in-tTitiitions.  there  b  apparent  the 
effort  t«i  protvet '  tlie  frtc<lMni  of  thir  citiKfii  llp»tn^-t  the  malice, 
plots,  and  indi«:rctinn  of  the  securer,  and  at  the  same  time  an 
attempt  tn  protect  the  interests  of  the  State  against  the  cnrnipt 
withiiniWHl  of  an  accusation,  tlirouKh  collusion  or  same  partiality 
tonardä  the  iruilty.  The  fint  attitude  explains  the  laws  relative 
to  the  "  caluinnia  "  of  the  actniser,*  an<l  the  necessJty  of  the  "  sub- 
acriptio  in  crimen."*  The  secimd  Rave  rise  to  the  provisions 
relative  to  "  tergiveraatio"  *  and  "  prtevaricatio  "  '  to  «-hich 
the  "  smatiis  consultum  Tiirpillianiim  "  refers.*  The  Romans 
also  had  the  custom  *  (still  used  in  modern  EnRlish  procedure) 
of  using  one  of  the  guilty  parties,'"  to  whom  immumty  had  been 
proinisetl.  an  a  witness  against  the  others,  e.g..  in  crimes  against 
the  State.  It  U  not  settled  to  «hot  extent  there  existed  in  the 
time  of  the  Republic  special  officers  wh<He  duty  it  was,"  in  their 
official  eapaoil>',  tu  inve*liKate  crimes  and  brinft  prosecutitJiis,  nor 
to  wlxut  extent  the  "  quaiiruplatorcs  "  '^  were  such  officers. 

>  Saf*hirt,  in  "Arohiv  etc."  XI,  p.  3S7  ;  Otib.  p.  100. 

'  Privalo  person»  wpr«T  oblieed  to  bring  their  actions  (liroug:b  the  toaff- 
iatmle.  j\»  to  the  later  luw.  No.  1.  Inst.  "'De  publ.  jucl."  But  cf.  L,  30. 
Co(l.  "All  leg-  Jul.  dewtiill."  Barchnr^i.  "tteehludygteni  der  Riimer." 
p.  217  ;  iitid  In  "Xt'iic»  An-tiiv  ete."  VII.  p.  4l),'i. 

'J.  I'n«  Rfnri.tr. "' Di-  crt-Tf  ition»  (tociisntorium  inOlrichu"  (dis*.  bfle-). 
vol  I,  Tom.  II.  pp.  .'Ai[-(iS2. 

'Tilt'  "Ii'X  ItfiiiuiiL "  wa*  imporlÄiJt.  Se»  Urmcmann.  "hex  fti.-runi» 
fiive  do  le^»  R«mniie  e^ilu  cum  A\t».  de  f&lis  i7aluiiiii."  In  Otto,  "The»." 
loD).  ill,  p.  1^1.  AliKi  J.  lit  Bye,  "De  delicto  ealuniiii»  in  public.  ju<li- 
ciis."    (Lued.    1790)  ;  (fVih.   pn.    124.  201. 

'  U  3.  No.  2.  7.  D.  -De  tuvms."  L.  24.  D.  "Ad  lee.  Com.  de  falsi«." 
L.  2.  t'otl.  "Aa  SC.  Tiir[iill.*'  L  5.  fwl,  Tliwil.  "De  weu*." :  KUno'. 
"Ad  h-g.  Sorvil."  i>.  K-t:  Birnliaum  in  ".\rrliiv  etJ"."  IX.  p.  3151.  Si'O 
Bnnemoiin.  e.  1.  p.  Ift-I'i :  Bi/',  "Dii»."  pp.  -I-IC. 

'L.  l.pr.  D.  "X.!  SC.  TurpiU"  «™al»o:  Ciemi,"ProPlnooo."o.  20; 
:'pro  Planeio."  <■.  19. 

'  CU^o.  "In  paMit."  36.     L.  1.  No.  6.  D.  "Ad  8C.  TurpUI." 

•  S'ordkerk,  "De  lego  Petronia,"  c  IV,  3.  4. 

•  fnIM  an  "inde.x."  Aecan.  "la  Vcrrem."  n.  II;  Cicero,  "Pro 
diwiuio."  e.  7:  "In  Calil."  IV.  3;  TacilUM,  "Annal."  IV.  28:  Itt- 
rtrniti.  p.  ()(>:  (leih,   p.    105. 

"  .IJfiFTi.  "Hnndhueh  diT  r5mi.«chrn  .MlcrHiiinwr "  [Tmnslal.ion).  I. 
p.  .Via.  n-ft-n.  to  Cierrr,.  "  Pro  Rosi'."  20  ;  '■  Dt-  Ifjjibus."  11.  ■!" :  und  Plin. 
■Kp»9t."  III.  a.  Bui  on  the  eonlrarj,  see  n'tnjin'ljfer,  "De  dill,  inter 
«l<!.^'p.  103. 

■*A;<  to  "quadntptum"  (fourfold).  Livitu,  III,  o.  nit:  Atton.  "In 
Diria."  p.  7;  Cicero.  "In  Verr."  lY,  8;  IneernUi,  p.  80:  Geib,  np, 
106.  257. 
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5  7.  BBect  of  Lwk  of  a,  Oener&l  Crimln*!  System.  —  The  mod- 
ern view  of  a  criniiiiiil  system  «-nihracinj;  every  variety  of  crime 
TMS  unknown  to  tlic  Romans,*  Each  law  contained  spcciiU  pro- 
visions relative  t»  thr  fonnal  iircnisutinn,  tht-  pro(»f,  ami  tlit-  prtiso 
ftitioi)  of  the  particulnr  crime  to  which  that  law  refsrn»«!.  Ac- 
cordingly in  each  "  quEestio  "  thorv  could  only  be  n  trini  and 
judgment  in  irs[K*rt  to  that  out-  «Time,  towards  whidi  tin;  formal 
«ccmation  in  pursuance  nf  the  statute  was  dircrtc-d.''  ThU  was 
important  in  ca^s  where  there  was  a  question  relati\%  to  a  con- 
mrrrticc  of  crimes." 

Tlic  "  I^ges  Juiiie  Jiuliciaris  "  *  seem  to  have  c«>ntuined  gen- 
eral pro\'isionii  only  in  regard  to  single  points  relating  to  the  ap- 
[Kiintmeiit  of  judges  and  kiiidrrrl  subjects.  In  the  iiiajorily  of 
institutions  having  to  <lo  with  pmfrfdure,  one  is  obliged  to  dis- 
tinguish whether  the  procedure  came  before  the  "  qmetrtionea  " 
or  before  the  "  coraiti«,"  —  and  if  the  latter,  whether  it  came  b^ 
fore  the  "  comitia  tnhuta  "  or  l>eforc  the  "  coinitiu  ccnturiat«.** 
There  is  also  the  question  whether  the  "  judioes  "  mi^ht  apply 
only  the  jx'nalties  which  the  statute  provides,  or  whether  they 
might  consider  niiti^utiu^  circumstMiiccs,  —  a  question  to  be  an- 
swered differently  according  to  the  kind  of  prosecution  under  con- 
sideration.^ In  the  "  quaestione»."  the  "judiees"  were  strictly 
bouad  tu  the  literal  application  of  the  statute.' 

(  8.  Acta  Prelimiou-r  to  TrlaJ.  -  The  separation  »t  procedure 
into  n  trial  and  a  pri'liminary  investigation  existed  In  sn  fur  a.t 
tJie  formal  imhlic  scs.siuu  at  which,  under  the  direction  of  a 
*'  quaeaitor"  in  the  presence  of  the  "  judiees."  the  ease  would  be 
tried  and  dei^ided,  wil«  iireceded  by  a  proce*hire  in  which  llie 
formal  accusation  would  l>e  lit^t  taken  up,  tlie  evidence  brought 
together,  and  an  opportunity  for  preparation  afforded  tlie 
BceiJ.>secl. 

This  reparation  of  tlie  preliminary    investigation    ("  prsjudi- 


■  Aifravll,  "Ordre  et  rormalit^."  pp.  5.  932:  IIuqo.  "Rom.  Renht»- 
fMshichte."  p.  «31:  liM.  "Iliit.  Vorouohv  (Ihcr  röm.  Cr4m."  p.  20. 
Sm  al«0:    L.  3.  No.  5 ;    L.  13.  I».  D.  "  Dt<  ttuUl.us." 


*  OM.  p.  361. 
*W«iäaeT.   "De   eonnirsu  4)ell(>tor."  (L.ov&n   tS23).   pp.    3.t,  34:    Sa- 

^ig-V,  '  I>*  oofipuw.  dolicl.  formal."  p.  HO:  Von  Fiui>rhar.k,  "t'librrr  cUw 
<}«tebw<inivii|c<.TivhV."  p.  227:  Ptans,  "Uio  Mobrhoil  ItvcbtaHtroittK- 
heiten,"  p.  9ö. 

'  Baeh,  "Hislor.  jiir."  p.  ;iiO:  BriMnntiw.  "OlnT.  minor."  (wÜt.  Tret- 
ktU),  p.  ftS.  In  reptrd  to  tlu>  ap)iointni«Rt  of  juilsri'a  umdor  the  latiT  lann. 
see  CfA.  p.  307. 

'  ßetsrrer,  "D»  indole  juria  crim-  Rain&u."  II.  pp.  22-49;  Ra*»hirt, 
*'Rotw.  der  Oruodidti«  <le«  Strafreoht«."  p.  71 ;  Oeib,  p.  207. 

•  KoKtlia.  "Von  Mord  und  Todtsohliig,'^  p.  IIM. 
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dum  accusationis,"'  "ordinatio  causffi")'  is  expluincd  hy  the  fact 
that  only  that  individual  was  desifinated  "  acciisatus  "  or  "  reus  "  * 
against  whom  an  accusation  lind  been  lodged  as  a  foundation  for 
th«  ensuing  invcsti):ntiuri  iit  chief.*  TUim  tli«  trial  (in  the  modem 
seiLse)  had  to  do  witli  "  crimwi  "  "  or  "  n*«liLs."  • 

In  iKtpuIar  tiiiurts,  the  m-cusation  scrms  to  hiivc  been  iiomedi- 
•tely  puhli»hc<l  l>y  the  magistrate.  However,  in  the  earlier  [>criod, 
then'  was  only  an  amumtifement  of  the  aceusalion.  for  which  the 
day  of  hi^aririf;  was  set  by  thi,'  iniigistratc,  who  at  the  same  time 
summoned  the  aceui*ed.^ 

The  long  intervals,  the  opjwrturity  for  the  aeeused  to  attempt 
to  intltirmv  the  [ir(i|}lr,  the  rfC)utn'meiit  tlutl  the  an-nsatinn  1k' 
re|>eated  tliree  tiine.i  *  (with  tlie  necessary  resiilt  that  the  people 
ill  ilie  meantime  became  familiär  with  the  matter  to  which  the 
at-euNUt inn  n-ftTred)  «ho  eoiistitute<J  a  kind  of  preliminary  inves- 
tigation." Yet  it  IS  incorrect  to  think  tliat  there  was  that  col- 
lecting of  evidence  by  officiid.-i,  which  obtains  in  our  time,  or  that 
there  were  hearings  from  which  Uic  accused  wa.s  excluded.  Such 
acts  would  Ixi  contniry  to  the  nature  of  the  aceusutorinl  prncediire 
and  inofuiHititcnt  with  the  conception  that  no  attention  was  iMiid 
to  procuring  a  aiufession. 

A  taking  of  security  to  insure  the  due  appearance  of  the  accused 
was  necessary.  Under  some  circumstancea  he  could  be  temporarily 
imprisoiicii."' 

$  0.  PreUmlDkry  laTeitigation.  —  In  tlie  "  quu^tiones  jx-r- 
petuie  "  "  various  nets  which  were  performed  in  regular  order  and 
preceded  the  formal  arrai^imcnt  in  open  court  may  be  taken  as 
corrfspondiiiK  to  u  pn-liiuinnry  investigation.  The  fir.-<t  of  these 
acts  wöh:    the  "postulalio  rei,"  "  tlie  formal  prayer  of  the  ae- 

^Quinclilian.  "Declam."  310. 

>  L  I.  Cod.  ■■  A(i,  St".  Turpill."     Rirnbaum.  in  "AreWv  ft«."  XI.  p.358. 
'  L.  ult.  ("od.  "Hi-  (Hi-iinftt."     ".Art'hiv  etc."  IX.  p.  352. 

*  Prtwt  i.f  llu»  lir»  on  the  fin-l  llm.1  in  iV-  ola»««  a  (iislim-tiou  in  niada 
bftwofU  ''puslulo."  '"ik-fvro,"  &nil  "aci-OBO."  Ste :  FonrMini.  "Lwd- 
eou,"  vui'oi  "iwctinan.',"  nml  Cittrn,  "Pro  ttowiio,"  o.  ■'».  10;  "In  Vprrem," 
III.  16.  L.  3N,  No.  10.  D.  -Ad  Ic«.  Jul.  clt  mlult.*  L.  3.  Cod.  "Dc  pla- 
ntar." Sop  also  AumuU.  "Ordn-  etc."  p.  30a.  In  rogiird  to  Ihe  Itoniati 
preliminart'  invfotipitioii.  «■«  Utlic.  I,  p.  .'iS. 

►  "Neiicu  Aroliiv  nie."  !X.  p.  341».        '  L.  iilt.  D.  "Ad  Ic«.  Jul.  niiii««t." 
'  "DiMi  diwlifttur"  Cierrtt.  "D*  haniap."  o,  4;   "In  Div.  Voir."e,  21; 

Qm-ultiian.  "DwrUni."  :!02:  (.'«fc.  p.   llli. 

*Ci<eTo.  "Atl  famil."  XVI.  \2:  L<i»t.  III.  3.^ 

•  lo iwgarii  lo  lli*^  character  o/t  t.ht-si»  prfi-ndintr iwl«,  «>e  Laboulay«,  p.  ISS. 
"(irih,  p-  117.  "An  to  Ihcir  rhnriiftcr,  «f  Laboulaye,  p.  183. 
"  Ci<vm,  "Ad  Qiiiiwt.  fratr."  111.  ep.  I ;  ftautur,  "lu  Baclio,"  1[[.  3, 

■lÄ;  ^Sffoir/f,  p,  3U">:  ttrinsaniiia,  "De  formiilli,"  p.  3tj7;  Hrtterrr,  p.  15; 
Birnbaum,  in  "Arclilv  ^t«."  IX.  [>.  3.1» :  [{o/uhirt.  ia  "AioWv  elo.  IX 
p.  3S0:  Oeib.  p.  206.    L.  7.  pr;  Labouini/c,  p.  342. 
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cuwr  to  the  presidinR  officer  n(  thp  "  qiwestio  "  for  perratsMon 
to  brini;  an  accusatiun  against  some  certain  person,  n'lii-retipon 
thf  presiding'  ufHwr  invc^tiKiilvd  the  facts  äubmittct]  by  the 
accuser,  am)  according  tn  the  rir4-iim4tanoe.H  granted  or  refu^ 
the  p(>rmis.<;ioi).  If  he  granted  the  permission,  there  eusuct!  ibe 
"  iiODiini.%"  und  ul«)  Hw  "  criiiiini.s  Urlutlu  " '  whcn'b,\'  the  iio 
cuser  made  a  formal  und  definite  ftccii^«tioii,'  whirh  revealed  tlie 
njittire  of  tbe  net,  and  the  person  of  the  neeiüicd.  This  repularly 
took  pkre  in  the  prc&*-iici-  ui  Ük  üefu^id."  Tlierviijinn  fnllowud 
tbe  "  inseriptio  noininia"*  ("  8ul»scriptio  ")  or  "criminis"  as 
the  formal  notation  of  the  aceiisalion  in  a  kind  of  court  register. 
with  the  names  of  the  accuser  (who  now  formall.v  det-hir«!  liiinaclf 
us  sucli)  aiul  the  oocuR«].'  Tu  Ibis  itidic-tim-nt  ("  übejluä  ur<-ii!A- 
tionis")"  ÜW  iuxnift-r  must  limit  himself  in  the  eiiüning  trial/ 
'Hie  fact  that  the  "  magistratiis  "  could  sometimes  refuse  to  place 
the  name  of  the  accu.-«i'(i  on  the  register'  »hows  tbut  lie  madr  a 
preliminary  inve^itipitioii  of  the  aeetisntion. 

It  was  an  established  legal  principle  that  more  than  one  accuser 
rouM  not  pr«K«ei'itte  tlie  Mine  iieeN>ed :  **  thii»  n  preliminary  de- 
termination ("divinatio  ")  — as  towbo  miglit  bring  the  wnnplaint — 
was  necessary."'  It  also  appi-ars  (at  least  as  n  general  rule)  tliat 
one  could  not  briiif;  a  charge  against  uiorc  tliuu  one  person  at  a 
time  in  a  "quaylto."  "  There  is  no  mention  of  a  preliminary 
investigation  undertaken  hy  tbe  "  miigistratas  "  for  the  purpose 
of  collecting  evidence,  or  qneMiittiittg  certain  iwrsons;  nllh<m|i;h 
ftn  "  inquisitio  "  is  mentioned,"  which'  seems  to  indicate  such  a 

'  In  the  old  authorities,  these  two  aot«  art-  orieo  not  olr&rly  dlatiu- 
Kaüli«>d.  rirtTO.  "Pro  C^Bl."  3;  "Pro  Cluentio,"  S;  •■Di%in.'' 20.  h. 
Is.  No.  9,  D.  "De  quirsl.":  Ayrauil,  p.  300;  liirnbauin.  in  "Arelur 
rlc."  IX.  p.  3.>S :  iltih.  j».  2Ö7 ;  Lnfiauhitr.  p.  34-4. 

'  The  "  |iror4«Mo  rrimlii."  in  U.  5.  Coil.  Thwul.,  "De  aeeu»-,"  rontalas 
an  oxainplo. 

'  G.,h.  p.  270- 

'  r,(*ro.  "  Vn>  domo,"  o.  20.  L.  3.  7.  pr.  D.  "  De  »w-ii»."  :  Birnbaum,  p. 
aSO  •cf.  p.  263).     In  L.  3.  D.,  rDt«rr<-d  to.  a  fonuiila  ia  Kiven. 


'«ri6.   p.  2«1. 
•  r..  2.  No. 


iwouU.  D.*'Ad.  I«.  Jul.  dc  adult."  L.2.  D.  -Dvuvnu."; 
Birnfntum.  in    'Arrhiv  Kc."  p.  350,  noU'  49Ö. 

'  ;liiroiiH.  Pp.  ;«>f*-.'ü2, 

*Carri,.  "Diviu."  Vlil.  9:  l.ab(nt(a|iv,  p.  34«.  >  Ayraiäi.  p.  819. 

•  Thdothew.  howpv**.  eouldvupport  Ibechi^faecuaeir  ("«iitui^riptnroa"). 
CütTo.  "Div."  aO:  CW/ju*.  II.  4:  Crib.  p.  268:  Cierra.  "Div."  15: 
"Pro  Mun>n."  Ü4:  "Ad  Div."  VIII.  8:  Birnbaum,  in  "Arehiv  olo.'' 
IX,   p.  Ml:  r.tib,   p.  322. 

"  L.  12.  D.  "Dp  «MVtw»t."  L.  10.  Cod.  "Dc  «ceuif."  Scv  A[/nivU, 
pp.  327-:}.12.  Kvlalt\4'  to  the  ruur«^  of  the  pn'liminiuT  proevdure.  Own* 
brti9^n.  "FUHlefür  Milo."j>.  37.     (Kir!  IMl). 

"  CwTo.  " In  VwTMU."  IV,  e.  4 ;  "Pro Murx-aa." e.  21 ;  Pliniut, " Eplst." 
III.  B:    V.  20. 
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prepnration  of  the  evidence.  The  "  interrogatlo  "  mentJoncd  in 
the  classics  was  also  enrried  on  by  the  iiccuser  xiithoiit  the  in- 
quisitorial cHöperaliiui '  of  the  "  muKistratus.''  ■  Here  the  ac- 
cuser, by  means  of  cjucstions  put  to  the  act-used,  produced  the 
exact  foiiii(l»tii»ti  tu'ix'ssary  for  hiscoiiiptaint.  However,  the  view 
that  the  i-riiuiiial  pruwdun;  was  preeminciilly  a  refleclitiii  of  the 
civil  procedure,  and  that  the  "  mapistratus  "  must  always  first 
«Ihiw  tile  filing  of  the  romplaint,  hefore  it  ivas  formally  prose- 
futeil.  iiiakcN  it  !ie<-m  probabh-  that  it  was  not  until  after  the  per- 
mission of  the  "  ma^stratus  "  to  allow  the  "  judicium  "  *  had 
been  obtaintxl,  that  the  atrcnser  made  a  formal  eomplaint. 

§  10.  Trial.  —  VMien  all  these  preliminary  acts  had  been  fin- 
ished, the  indictment  of  the  aeeused  was  eoniplete,  and  there  was, 
as  it  were,  a  joinder  of  issue,*  The  ac-eusud  became  "  peatu^  '"  ' 
or  "  crimen,"  '  and  he  would  forthwith  he  phieed  in  the  list  of  per- 
iwns  agahist  whom  the  filinn  of  complaiuta  had  been  allowed. 
Then  as  soon  as  the  day  of  hearing  ("  dies  ")  hatl  been  set  by  the 
"  magistratus,"  there  l>eftan  the  rejj;ular  trial  ("Judicium  publi- 
cum *'},  U'clmieally  called  "  qutestio  "  or  "  crimen."  ^  Herein 
every  action  was  taken  with  the  jireatest  possible  publicity,  und 
there  is  no  trace  nf  written  plejulings.  There  is  ap|pan>nt  in  every- 
Ihin«  the  Rreatest  aolicitiKie  (or  the  defense  of  the  accuaed, — 
who,  if  he  so  desired,  could  choose  a  representative  to  defend  him 
("patromis,"  "advot^tus ").'  Tlie  presence  of  (lie  accu.Ht^r, 
who  pn>secuted  the  complaint,  was  an  essential  condition  of  the 
beginning  of  the  public  trial."  and  lie  could  not  be  repix^scndfl 
by  an  attorney  ("  pnicurator  ").'"     Xollniig  can  be  found  indi- 

'  Aiirauit.  "Ordre  ete."  pp.  42(^424.  The  "interroealio  en  lee*" 
^Bnuo7^ius.  "De  formuli«."  [i.  471 ;  ffrJdrrfr.  "Di»w."  p,  l">)  rtifer«  to  Ihn 
aecomr.  RoMhirl,  in  "Arrhiv  r:\4:"  XI.  p.  :)9(l.  As  to  thn  n&tur«  of 
Ibi«  "intiTroKaliii."  Geih,  p.  273.  It  mi^ni»  that  llw  "  iusoriptiu,"  iwferrfd 
to  »bovo.  i>aiii(-  Htuct  aiWr  the  "intorroe»tio."     Geih.  p.  281. 

■That  tliere  van  a  nior«  summ&ry  prooixlun.-  ni^iiii't  ii  criminal  wtio 
bad  been  caught  in  Ih*  act,  *»«)  Hugo,  "  Riichtipr'Bchiphtf"  p.  .'>34  |ba'«'il 
OQ  pawaec«  in  "Appian  dc  Bulla  civ."  2  II,  6):  \aii(!l,  "I>i-  flii^nnti 
crimiue"  ((iroiiinK  1^2K]. 

'L.-ir..  D.  "A.TsC.  Sillaii." 

*"Litiii  oonUistalio."  .AI*»  blü  to  "i«rim(*n."'  thww  in  moDlios  of  "eon- 
tail«ri  i^rimcn."  L.  !.i.  No.  .i.  D.  "Ad  SC.  Turpill."  L.  ull.  Cod.  "du 
juru  iiiK-'i."     It  Im  Lii  tUs  tlial  till-  "reiw-piio  nmninia"  n-fcm.     Gt^.  p.  283. 

•  U9.  Xo.  l.Cod."Deboii.  prosOTipt,":  L.  ult.  D.  "Ad leg,  Jul.  niajest," 

•  Birnbaum,  in  "Arehiv  «tc-  '  VllT.  p.  438. 

•  Ayrnu/;,    'Orilre,  «tc."  p.  316;  Helic.  I.  p.  76.  '  ffcift.  p.  320. 

•  h.  13,  "Vv  public,  judic."  ;  L,  15.  Cod.  "Do accus.";  L.  15.  17.  Oid. 
fDwod.  '*Dp  aotniK," 

"  Avrauh.  p. 478.  Tlin  ofintiMff  alxoai  tinuM  had  wtth him liis "patron," 
vhA  «iipporti'd  him  in  ttu>  "dodactio."  Ftrratiiu,  i'Epiat."  1,  o;  A««*- 
*j>(.  Ü1  "Ar«luv  etc"  XI.  p.  392. 
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eating  u  Ulliform  procedure  for  tho'  opening  nf  Üw  trinl.'  Appar- 
ently the  acTu&tP.  after  a  statciiitfiit  of  the  coiuplaiiit,  and  often  also 
after  an  opening  &|Kecl],  outlining  the  acc-u.satlou,  begun  with  the 
production  of  witnesses.^  Tliis  speech,  »nd  also  the  speecli  relat- 
iuR  tu  the  defense,  ppeeeded  the  taking  of  evidence.  There  is 
nuthing  to  tndiaite  tlint  the  ](n;»idiiig  "  mni^strutu-s "  partici- 
pated in  the  examination  of  the  accused.'  This  would  hafdiy 
accord  with  the  spirit  of  a  crinainal  proeedure  in  which  the  burden 
of  ])roof  rested  entirely  uiHin  llic  aecusiT,  Müreo\'er,  tlicre  ia 
nothing  calculated  to  bring  about  a  cnnfcssion,  —  although  of 
course,  in  esse  of  a  confession,  the  accuser  rested  his  ease,  nnd 
»eetl  adduce  iiu  further  evidence.'  There  is  iwihing  to  indi- 
cate, in  cases  where  the  acciL-icd  immediately  made  a  eomplete 
confession  in  ojM-n  court,  that  the  "  qiiie.'itio  "  eniild  be  dwpensed 
with,  and  jiidftraent  be  entered  immeiliatcly.''  On  the  contrary, 
it  seems  rather  as  if  judgment  could  not  he  entered  against  a 
"  eonfessus "  until  after  a  furmal  trial.  It  is,  however,  true 
that  in  the  enrlier  periods,  there  was  no  oSidnl  examination 
of  the  truth  of  a  eonfen^ion.  One  hear»  nothing  of  the  aeeu-sed 
being  compelled  to  plead  to  a  complaint.'  It  is,  however, 
onnifivahle  that  the  accused  damaged  him-sclf  by  a  stublwrn 
and  inexcusable  sileuec  and  »trtmgthi^ned  the  suspicion  against 
him.' 

The  mention  made  of  the  "  interrogatio  "  of  the  aaniscd  '  has 
reference,  both  to  the  questioning  by  the  nceuser,  and  »Iho  to  the 
questions  wliich  the  accused  in  this  production  of  evidence  *  could 
put  to  the  ac('U»er.  In  the  time  of  the  liepuhlic,  a  free  man  would 
never  be  subjected  to  torture."'    This  would  be  applied  only  to 

'  I*.  20,  Cod.  "D«  III«,  iiiii  a<TiiH.  iion  po»."  nifittioiiH  "  Rx|>0)iil<io  cri- 
nunuin  aUjuA  »mtiHalioiiin  ftcinlitim.*'  AImi  in  rvKitrd  lo  ihti  dilTeruDt 
fomiH.  m»  finisomii.i.  "D«  forraulls." 

'  Gtib.  p.  318.  Pompey,  however,  aouftbt  to  reverse  this  arr&Dgomeot, 
bill  IW  cannei-  intruduced  by  tijiu  «as  iiut  of  luiiK  iluratiirn. 

'  AvmuU.  "OtAn-,  eiu."  p.  4751. 

*  Cicero,  "In  V<vfciii,"  V.  <H  ;  Sallu»l,  "Tn  CatUin."  ci,  52.  IjiU-r  thn 
ratlabililr  of  »  wmfvuHoii  »i»»  piit  to  proof,  and  olhcr  vfidonoD  made  urn 
of.  L.  1.  No.  17.  27.  n.  ■■  DtM)iur»tion."  Cf.  L.  8.  Cocl.  "Ad  le«.  Jul. 
de  vi,"  tiod  Niecolim,  "«toriadHlnriut^ipii  nor  i' iuutruxione  di'lle  pruorei" 
pp.  244-249. 

*Gtii>.  "Do  aonfemontf  effpptu  in  nrowsso  crimin.  Rom&nontm" 
CTurie  l»37):  GHh.  "Uewhi«ht«."  p.  27S. 

•  GM.  "Owkihicht«'."  p.  138.         '  h.  8.  Cod.  "Ad  1«*.  Com.  d«.  falsi»." 
'  AfratUt,  p.  400.  •  /lyrow/f,  p.  479. 
"  Gmprn,      Diwi.  pruilim.  oharrvat.    jur.  rnm.  di^  applicftt.  tomHMit." 

<HaQ.  1754);  HrilcmtUr.  "Dv  oriK.  el  rat.  qua.-»!,  per  tomrnla  apiud 
Oraw.ol  Ron."  (Onett.  KlKlt;  U'riaphat.  "Dir  Tortur  der  Oriorhrii  und 
llömcr."  (Ldpx.  1785);  ITuwenirWrftcn,  "Hiit.  oussl.  per  tormeat." 
(»erol.  t!ÖÜ).\'o.  75. 
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stavift,  if  they  were  produced  as  witneases,  »nd  even  then  with 
«TtftHi  pe^trictions  varying  nccording  to  the  ch&ractcr  of  the 
statiitr^i  ("  lrge.s  ").'  A  witm.-ss  was  examirii-d  by  the  purty  who 
had  caused  him  to  be  summoned.  If  this  party  was  the  accuser,' 
then  in  tin-  cwurst*  of  the  fvidonc-o  for  tin-  dt-fviisc,  the  uccu^'d 
(or  his  attorney)  «»»Id  alsi)  )iiit  questiuns  to  the  witntss,  —  es- 
pedally  questions  tending  to  discredit  his  testitnony,'  In  lik« 
maitner  the  acfuser  could  intorrogntc  «'itnesses  ndvanccd  by  tJi« 
accuseil.  Taken  as  a  whoh-,  tlit*  exaiuiiiatiun  (if  witntsntes  wa.» 
often  similnr  to  the  ».vstem  of  direct  and  cross-examination  which 
ubt»iiis  in  Engkiid.*  The  varion-t  statutes  ("  Iege--(  ")  deidir^ 
with  llic  difFi-reiil  crimes  ulsu  varied  in  respect  to  the  adniissi- 
bilily  of  witnesses.' 

There  is  notliing  to  indicnte  that  the  "  nutgintratiis  "  could  in 
the  course  of  the  "  qutestio  "  put  to  a  vote  anj'  matter  relating 
to  a  iünglc  question,"  e.g.,  the  adoii-tsibility  of  some  of  the  grounds 
of  discrediting  «-itnesses.  It  has  already  been  noted  that  tlie 
special  speech  in  defense  of  the  accused  preceded  the  taking  of 
evidenoe.'  The  extent  tit  wldch  the  speakers  Bvailed  themselves 
of  all  ihc  subtle  arts  of  oratorj-*  is  explainable  when  one  con- 
siderü  that,  especially  in  the  [Mijmlar  cnurLs.  the  j)eople.  not  being 
bound  by  rules  of  cvidemx,  easily  confuse  the  office  of  the  par- 
doner and  the  judge,'  Moretwer,  in  the  '*  comitia,"  no  post- 
ponement of  judgment  ("  ampIJatio  *')  txiok  place,  and  there  could 
be  only  an  immediate  acquittal  or  conviction."  At  the  end  of 
the  trial  there  were  no  sjHt-ial  closing  arguments,  such  as  obtain 
in  the  modern  Krench  pHM-edure.  The  atx-uscr  and  the  aceuseil, 
however,  could  expose  briefly  the  weak  points  of  the  opposing  argu- 

Tiwro.  -Top."  M:  'Pn  Milone."  22.  L.  I.  Cod.  "Do  qiuwU" : 
Otfik.  •■0«!4chii>htr."  pp.   138.  »30,  348. 

'  In  tb«  UUt  nnrioil,  ihr-  "  mneiitrktus"  nnpoarti  to  bav«  aim  aakbd 
•oene  i|u«Diiutu.     L.  3.  Ku.  3.  D-D«  UmUI». 

'  PusagcM  uuni-'erDiiig  tin-  mi^ltiüdn  at  taking  eivldeooe.  tn  Britaaniu», 
"De  tonavli»,"  p.  470.     As  to  lb«  exaniinstion,  we  Geib,  p.  390. 

'  This  principle  oT  publicity  swiius  to  have  been  violated  in  ibo  maltor 
«f  the  "ntdtalio"  of  Ih»  st&tetnenc«  of  abeent  witu«ue«.  L,  3.  No.  '.i.  I>. 
"Dit  Uwlib."  See  alto  Brünoriitn.  p.  47fl.  A*  to  IIim  «-xtonl  lo  »Jiich 
wrilten  dnpoititiinii  ircre  in  »kp,  lict*  fifth,  p.  342.  A«  to  Ibe  manner  nt 
tbu  «xatntnation  in  Romim  tnw.  ru^p  iMho-alay.  p.  367. 

» L.  3.  No.  .■;.  D.  "D.-  rMtih."  <  ivmuW.  p,  615. 

•  Aatan.,  "Cieeia."  4.  (lidtiu^uiiihe«  four  kiitda  of  "  defeasores." 

•  CUrt«,  "Orstor,"  1.  8.  Quinrtilian.  "Inat."  11,  16  and  17.  Sw  «Uo 
dura,  "Pro  .Sextio."  69.  Here  belong  also  the  "lauda tores"  (used  u 
wilnesaos  of  eharacler).  Roaihtrl.  in  "Archiv  otc."  XI,  p.  393;  Grib, 
p.  'M4. 

'  e.  Ftnurhrifh.  "U^traehtnne^Ti  über  0«ff(iaLlivtüceit  und  Mundllchkoit " 
(Oimorn  IK*4).  I.  p.  26{>.     Crik.  p.  103. 
"Cdi.  p.  US:  /.abauJatft,  p.  377. 
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ment,  and  reEnforce  tJieir  on-n  fuvnrable  testimony.'  1^  vote 
wait  takt'ii  in  the  "  comitia  "  in  the  same  ni»nner  as  upon  any 
nthrr  qiw'stioii  prrscnti'cl  t^>  it  f(ir  it»  (inLsiilrnition.  Oti  thi-  «thcr 
haii'I,  in  the  "  qiiKuitionei«  pprpetune,"  the  vote  was  taken  by  bal- 
lot.' without  qiies.tioiis  ln'iiig  put  to  the  judges,  and  without  any 
!>cparation  of  inattt-ns  of  law  an«!  fact,  lilt'  vcniicl  wa»  n-ndtre»! 
by  a  majority  vote,  and  was  at  once  made  public,  —  except  that  m 
c^ses  where  "not  proven"  ("  nnii  liquet")  was  the  verdict  of 
the  majority,  the  dfi-i>icMi  could  Ik-  [mntiioiii'ti  ("  amplialio  ").* 
In  the  time  of  tlie  Itepublic,  the  individual  against  whom  judg- 
ment had  been  rendered  could  avail  himself  uf  an  appeal  ("ppo- 
vocatio  ")  lo  the  people,  who  kept  watch  over  the  adniiuLätralion 
of  justice  by  the  magistrates.^ 

§  11.  ChaasM  undar  the  Smpir«.  —  I'nder  the  emperoTS.'  the 
gradunl  destruction  uf  tivic  frettltim  necessarily  alTected  the  old 
Roman  criminal  procrthirc,  while  Christinn  'vivas,,  due  I"  thv  spread 
of  Christianity,  tende<l  toward  the  protection  of  the  innocent, 
and  the  promotion  of  justice.*  Yet  the  despotism  of  numcnius 
emperor»  result^-d  in  their  use  of  the  criminal  proc'e<lLre  a»  the 
tool  of  tbeir  piiwer.'  The  distinction  between  the  judicial  and 
executive  powers  gradually  disapin-jired  as  the  emperor  united  in 
himself  all  fuiirtions  uf  goverumeiit.  Cunsequcnlly  the  old  popu- 
lar courts  oeasefl  to  cviüt,  .Mthoußh  the  "  ciuwstiones  porpetua>  " 
still  remaiiiefl.  yet  their  (iri);nnal  .Mgnificance  was  materially 
chauKed.  Tlte  civil  und  criminal  powers  were  united  in  one  offi- 
cer.* Tlio  "  prspffctus  urbi' ■  ^  and  the  "  priefectus  pnetorio"'" 
wen*  the  regular  magistrates  for  the  administration  of  criminal 
justice.  A  systeia  of  permaDent  courts  was  established."  Not 
infrequently  the  emperors  took  upon  tltcraselvcs  the  decision  erf 

•  Ttu<iu<  wciv.  Ihf  "nltoroattumd."  Quinctilian,  "laatitm."  Vt.  4.  OaA. 
p.  326. :  J^ho^avt.  p. .««. 

■  Ai  lo  ihf  luaiiiuT  i.f  votiiiE.  Grib.  p.  364. 

•  A*fon..  "In  VtiT^m."  III.  '"Dc  pnetur.  urb."  p.  9;  Erhard,  "D« 
antptiat.  judicor.  publKor."  (Lipe.  ITDit).  For  the  distinction  qF  the 
"ramp<Trndtaatio. '  wc  Gtib,  p.  360:  Spif*,"D<'  compprendiD."  (Ups. 
ITÖj;  t'trrattM.  "KpitX."  I.  9:  Gtib.  p.  372.  A«  to  Ihm  form«  of  v«i> 
AivU  mse  inueb  ia  Hrutoninti.  "Dp  rurmullH."  p.  480. 

•  Wönt^fT.  -Da«  SaCTftl«yrt*m."  p.  2S8.     CT.  (iHb,  p.  3«7. 

•  Ai  la  Ihri  cbiLii|:<'(l  apint  of  [ircxwluri'.  IjabitHUti/r,  p.  387. 

•  L.  22.  Cod.  "Dt't-piBcop.  ttu<tu-ni."  in  iiiip»rt4tnL. 

'  Pautlia  Httit.  in  th*'  ■■Be%Ti«-  do  l^gialxnion  "  (1S44).  pp.  339,  246. 
Proof  of  many  oulder  provisioas  iQtroduc«d  into  «riminal  prw^cduro. 

•  Havbotd,  "InHtit.  jar.  rom.  priv."  p.  91 :  Firiol.  p.  46. 

•Tit.  Die.  I.  12:  .\talbtank,     C^^nllpp«tus  rt.  judtriar.  Roman.  Occ^ 
man."  (Nunmb.  1797j.  p.  59,  and  espeoiaUy  p.  tt2:  Gnb.  pp.  ;)99,  439; 
Htiif.  I.  n.  133. 
>*  .Vjhlani,  p.  &6:  Geib,  p.  431.  u  Jiiea4ini.  p.  188. 

36 


Cn*r.  U] 


ROMAN    CBimNAL    PROCEDURE 


[111 


criniirtal  ras«*.'  or  delegated  the  investigation  thereof  to  A  special 
officer.  The  senate  frequently  asserted  a  jurisdiction  over  crimes, 
especially  over  all  crimes  aj;uiD»t  the  -State,"  ur  fuuferred  juris- 
diction upon  some  officer.*  The  "  quaestiones  perpeture  " 
probably  ceased  to  exist  as  early  as  the  first  centurj'  a.D.  ;  at 
any  rate  there  i:s  nu  truce  of  tiicm  after  the  tiue  of  ('aracallii.* 
Tile  "judex  quiestionis."  '  although  existing  until  a  late  period, 
was  really  nothing  more  than  a  cnmniissinner  appointed  by  a 
maKistratc.'  With  this  dedint:  of  tlie  aiicitut  ■"  quaalioaes  " 
and  the  popular  criminal  courts,  there  disappeared  also  the  vot- 
ing "JTidiceH."  Conseciupntly,  the  "judicium  [niblicum"'  en- 
tirely tdst  its  »Id  sipkificance,  and  was  finally  abolished  by  special 
statute.  The  number  of  "  criminit  cxtraordinurin  "  '  incn-Hscd 
until  at  lust  nil  criminal  cfnirts  cmild,  from  thtf  standpoint  of  the 
SDcient  law.  be  regarded  a.'^  "  estraordinari»  "  inasmuch  as  tlie 
"  cognitio  "  now  also  regularly  Itelunp^  lo  the  magistrute.' 
Tlie  "  prtefectubi  urbi,"  the  "  pra-feetus  prwtorio,"  and  tlie 
"  pnesides  "  did  not  regard  themselves  as  hoimd  Ijy  the  old  Stat- 
ut*« ("  Ic^C!«  "),  and  thus  there  developed  in  their  criminal  courts 
a  new  procedure  l"  extra  ordinora  ")."'  In  the  courts  of  the  offi- 
cers almvc  mentioned,  the  eontrollinp  factor  was  a  certdn  council 
("  eonsiliuin  "),"  the  judfi^jt  of  whieli  were  chosen  by  the  tnufriä- 
tratos,  and  pai<l  by  the  State."  These,  however,  did  not  vote,  as 
did  the  old  "  jiidiccs,"  thus  leaving  it  to  a  decision  of  the  majority, 
but  merely  handol  <l<iwit  their  judicial  opinion." 
The  old  name  "  judicium  publicum,"  although  used  in  a  sense 

'p.  Fturrt>arh.  I.  p.  270:  Dlrkten.  "CKil  Abhandl."  f,  p.  175:  Oeib, 
p.  420;  L«'«uJry/.  p.  429. 

'  Thflir  iurisdiction  was  not  bovcror  limited  tu  crimes  agaiait  the  Stal«, 
Geib.  pp.  398.  412:  Labojänye.  p.  AIS. 

'  Ditkten,  p.  IW);  KoMftiri.  "Otrw'hicht«  und  SvMwm  ile*  clMiUebitn 
filmfr.i')ir.a"   (SliitlBapr.  IK«),  I.   p.    ISS, 

*. 'if hulling.  '■D.-rfPtjBi.  judw."  (-«.p.  VII.  No«,  1  and  2,  See  also  L.  13. 
D.  "Di-  pu^niii."  L.  15.  No.  I.  D.  "A.!  SC.  Turpill."  As  to  the  <iiff*r*nt 
views  Sa  rvguvt  to  the  abolition  of  th«  " (iiin^i^tioDee,"  Geib.pp.  3i>4-397; 
Hfli^.  I,  p.  127. 

'  L.  1.  No.  L.  I>.  "Ad  leg.  Corn,  do  «caj."  Sco  ulao  Birnbaum,  ia 
:'Ärchiv  elc."  IX.  p.  420;  Geib.  p.  300. 

*Schtilfing.  "Junsipnid.  anteju»t."  p.  T^~ 
- '  L.  8.  D.  -D.-  |nii.l.  juilk."  :  C^b.u.  402. 
\Hitao.  •■lV"'hisir'whii'hte."  p.  878;  (!eth.  p.  404;  Ptalner.  "Qumt. 
da  jure  <!rim.  Romim."  p.  Ri. 

*L.  1.  D.  -Df  ..fn<-.  prmt.  urb.":    L.  !.  ult.  D.  "De  pcen."     See  also 
Birnbuirn.  in  "Ariliiv  ,^^o."  VIII,  pp.  670-679. 
"  Ceifc,  p.  400. 

"  This  conMsled  of  the  so-oallod  "ueOMcm." 
°  Geib.  p.  442. 

>*G«!i6.  p.  447.     Thi*  i)n}UKbl  it  abutit.  that  til«  accused  no  longer  had 
his  former  right  «f  I'tiulUtiiEi-.     Gfib.  p.  WO. 
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other  thtui  the  original,  wax  still  uppliod  to  the  criminal  courts, 
when  "  levia  (lelieta  de  piano  "  were  being  tried  aiid  decided.' 

From  the  rules  wliich  in  the  case  of  most  crimes  were  prescribed 
by  the  statutes  ("  le^-s  "),  there  appear«  to  have  developed  gmd* 
«ally  a  kind  of  pnwedure  evulved  from  eourt  custom,'''  which  was 
based  upon  publicity.'  Oral  plca<Hngs  remain«!  tlie  rule,  hut 
even  at  thi»  time,  record.s  of  pr^iceedirig»  were  kept  and  written  tes- 
timony *  of  alwcnt  witnesses  read.* 

The  fundamental  form  rcmaiucd  that  of  the  ruviisatoriai  [iro- 
cediu^.  Hence  a  "  lihellus  accusationb  "  was  still  necessary;* 
and  on  the  part  of  the  accuser  there  existed,  as  before,  the  "  sub- 
«criptio  iu  crimi-n."  '  But  the  nature  of  the  underlying;  principlt» 
ha<l  already  siitfered  considerable  change.  Through  the  develop- 
ment of  the  power  of  the  State,  the  tendency  towards  centraliza- 
tion,* tlie  gradually  .sprradiiig  inäuL-iu:f  of  Christianity,*  and  a 
changed  conception  of  punishment,  there  were  necessarily  in- 
troduced into  criminal  procedure  more  inquisitorial  elements." 
The  jud(jc  in  hia  official  capacity"  had  to  take  a  more  active  part 
in  the  discovery  of  the  truth,  e\x-n  in  the  procedure  based  upon  an 
«ccufiation.  The  accused  wo.i  now  subjected  to  torture,"  and  the 
usual  examination  on  the  part  of  the  magistrate"  might  now  be 
directed  more  towards  the  procuring  of  a  confession.  Because  of 
thi.<  gro«*it!g  official  activity  in  the  discovery  of  crime,"  and  the 
duty  laid  upon  certain  special  officers  of  ridding  the  province  of 
dangerous  characters,'*  there  necessarily  <ievcloi>ed  a  new  pro- 
cedui*,  governed  by  considerations  of  criminal  jurisprudence  and 
a  regard  for  the  exigencies  of  a  system  of  police.     Inasmuch  as 

*  L.  8.  D.  "De  accus."  ■  Agraiilt.  p.  ASl ;  Oetb,  p.  SOO, 

'  Soiikirt,  "Geichichte  und  System  <!m  deuticben  Strafrochts"  (Stutt- 
esrt  1838),  p^  IB9.  As  to  the  development  of  the  now  procvduTi!,  Lo- 
houlayt.  p,  409. 

■  A|>i>iMvnt1}*  with  th«  iiurpoM  lo  furnish  th«  appwd  judso  tho  i«<iui«it9 
inrormatiiin.  Grih.  p.  HKi.  The  uw  of  writtne  bmiighl  ulH>ut  cuaogiM 
in  Ihc  pwli miliary  invi'sii^tion  thkt  wm-  much  ti>  tlii.  (Hiuul vantage  of 
the  principle  of  iniMn-itj.     "EU-vao  d«  Wip«lalion"  (is-t4i.  p.  »41. 

*  It  appcv!)  from  L.  A.  Ko.  '.i.  V.  "Dt-  tml."  that  Hadrian  attached  no 
Woight  lo  surh  evident!«.     Gtib,  p.  &3.t:  Itilir.  I,  p.  HG. 

•L.  ».  D.  •■Deawus." 

'L.  2.  D.  "Acl  S.r.  TurpiU."  L.  10.  Cod.  "Quia^ous.,  non  po»."; 
BritMtiiu».  "Dp  formulM."  p.  469. 

*  Htiie.  p.  163.  •  HiUe.  p.  173. 
»fJeifc.  p.  515.     Cf.  Müt^rmairr.  in  "Arehlv  eUs."  (18-i3>.  p.  433. 
"  L,  22.  Cod.  "Ad  leg.  Coroel.  do  f»lsU." 
"Hohbaeh,  "Beitrag«  itum  Strafreoht,"  p.  2;  Geib.  p.  617. 
»Goik  p.  614. 
**"Plibuoa>  aolticitudinis  cura"  oa  in  L.  I.  Cod.  Tbeod.   "Do  cusbod. 

ntor.":  Orib.  p.  h'Zi. 
»  L.  13.  D.  "D«  ofRoio  pnw." 
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minor  iiflidals,  simUKr  to  our  police,  came  more  and  more  to  be 
appointed  for  the  searching  out  of  dangerous  characters,  and  the 
(liscfwcry  i>f  crirm-  ("  agaitv-s  in  n-biis," '  "  irenanrhar." ' 
"  stationarii  "  *)  there  arose,  in  castes  where  these  ofliciab*  re- 
[K)^^^]  thi-  crimr,  new  rat-tliixls  for  the  institution  of  proceedings, 
which  diircrvti  from  ihos«  uf  the  uld  accusatorial  prueedutu.* 

Many  changes  took  place  ia  the  ancient  forms,  although  the 
old  iiumos  were  rctiilned  ;  r.g.,  the  "  nomiiiis  delatio."  •  Muny  of 
tlie  olii  procedural  steps  seem  to  have  been  united  into  one.' 
Many  of  the  early  methods  of  procctlurt  were  clianjj^-d  by  the 
now  greatly'  rlcveli>ped  power  of  the  magistrate.' 

The  criminal  procedure  uf  the  period  of  Justinian  •  retained 
cvcr>'wlicrc  remnants  of  the  ancient  foruk», — of  the  accusatorial 
prricedure,  of  piiblinty,  and  of  oral  pleadings.  But  the  old  .spirit 
which  gave  significance  to  these  institutions  had  vanished.  Every- 
where new  forms  atosv.  There  even  developed  a  certain  theory 
of  evidence,"  since  the  accuser,  in  making  out  his  accusation,  and 
the  judges,  came  to  be  directed  by  certain  rules  of  endence.  devel- 
oped thruugli  custom  or  decreed  by  the  emperors."  It  cannot, 
however,  be  authoritatively  stated,  that  in  order  to  mete  out 
Special  punishments,  more  stringent  rei|uirements  in  the  way  of 
proof  were  exacted."*  The  extended  jurisdiction  of  the  magistrate 
also  bniugbt  it  about,  tliat  in  cnscs  where  one  act  constituted  more 
than  a  single  <Time,  he  was  not  l>onnd  ii^  formerly'  by  the  allegations 
of  the  accusation,  and  moreover,  in  the  infliction  of  punishment, 
the  judges  exercised  u  certain  discretion.'^ 

•  Ammian  MarccUin.  XV,  3;  Auffittlinu»,  "Confew."  VII,  6;  Cod. 
Ju»t.  lib.  Xll.  Til.  20  24. 

»  L.  6.  D.  "Do  cu»to(t.  rtwr.";  Til.  Cod.  X.  75. 

M*3.  4.  D.  "Dofuiritiv.";  L.  1.  D.  "D-'offlo.  pncf.  arb.":  L.  I.Cod. 
Th<s«l.  VIII.. i. 

•Tbl.  "mlviwim»  Qani"  (Spartian.  "ViU  Hadriau."  e.  20:  AfritUr. 
"EinlKJluui-  iu  lieu  pciia).  Proa."  I.  p.  179)  cannot  be  regarded  as  a 
pulilir  (M-i'U)W-r. 

'  .\f,itcrtw,er.  in  "Afcliiv  etc."  (1843),  p-  433. 

•  Octb,  p.  M8. 

'  E.g.,  ih«  "nomiiii»  deialio"  aiiJ  the  " iinwirlplio."  ObA.  p.  558. 

•  Äs».,  sw  t<i  ih<'  qiiijitlioniiuc  of  witiinrawi.  11  apiwani from  L.  3.  No.  3. 
D.  "tü^  t4wt.."  (.hn.t  tht^  i^niprror  ilndrion  proposed  qu«itioiix.  Thi«  vm 
gradually  oxtcnd I'd.      Onh.  p.  tVH. 

•  R«K'  for  dcliiils.  th«'  nriminaJ  (Sfutes  pr*»erved  by  Agalhiai  (ti&iuiiatvd 
by  l>€tcH).  -Neu»  ,\rphiv  eti>."  VII.  "So.  22, 

"  Poal,  In  ill«  "Leliru  vom  BeweU«."  Sep  also  Gcib,  p.  ftlO.  Also  llia 
Talae  atGached  by  the  Ramans  to  eircumstaDViiLl  ovidenco  n-iil  be  dis- 
ctmed  later. 

"  In  nvan)  to  the  l«U>r  itoman  proo^dun».  am  Roithirf,  "Z«ituhnft> 
for  «Til-  und  CrimiTmlniohi."  2d.  Hri._p.  178. 

"  A«  mictit  apiMvar  tram  L.  16.  Cod.  "Do  po»ni«."     But  nw  Otib,  p.  $40. 

u  Otib.  pp.  a,^2-«.<;fl. 
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PRIMITI\*E  GERMANIC  CRIMINAL  PROCEaJURE 


<  I.     Qencml   ChantctoriKtic», 
'  2.    Th«  Jiuliirifü  I*iuwbr. 


'  i  3.     Trial  by  BktlJi%  Ordeed,  Com- 
purKBtor«. 


§  1.  Oaner^  Chftracterlstlca.  —  En  thr  Gt'rmanic  law  the  devel- 
opment (it  criminal  pnicoihire  '  äCand»  in  rioae  relation  to  thp  duinge 
of  view  as  to  punishment,  and  to  the  pciliticiil  comiitions  of  tlie 
Gvnnun  lULtiim.  Not  until  th»;  cuiicfption  uTosv.  of  the  existence 
of  crimes  which  were  committwl  dircetlv'  agiiin^it  the  dvic  ixtm- 
muiiity,  did  the  crimimil  procedure  acquire  n  signifienncc  similar 

'  For  Ibv  kiHlury  r)f  0<>nna.n  priminn]  prortiHlun- ih»  following  mar  )>0 
nonsulUx].  Cebautr,  ■' Vi»ti)fi»  juris  ^:i-rTnUiii.  »iilt-.'*  (rtoett.  ITöÖ). 
Dbp.  14,  15,  Iti;  HVurtnJ,  "  De  rr  Ouriiiäti.  juJioiar."  Viu-b.  1773}: 
Hofm«»it,  "D«  QriK-proEn««u  t-t  natur.  jumprud.  oriiu.  Rer."  (L«ipZJK 
1722):  AfaJbM'iJt,  Gnschichli'dfT  priulichcn  (icriclitfoMnuiiE  "  (Nunib. 
I7S3):  Mathlank.  " ('^impfctu»  n-r.  judicinr.  röiDnii.  (iiTinuii.  '  (Nürimb, 
17Ö7):  Heinretiu».  "Elpm.  jur.  Oemwm.  tum  vol.  luni  hod."  (Httl  I7:IÖ), 
torn    II.   Tit,    HI;    llau*fhtltt.    ■■(Jcrichtrt-rrfa'xiine    der    Doiilwlicn " 

iLeipi.  17i>l)  :  Kopp.  "Xik<*hri('htfn  von  Av-r  VorrnMUiiE  «lor  ^viiitl.  und 
:j\-iUiprii'hl«  in  lU-»«-»."  2  Th!<-.  iPfc»«^!  I7t)9):  //o.tv.  "(i,.»rlui-bto 
dm  (mtIdUüL  KvcliU."  2  Thlc.  \äuUb&c'b  1809):  Meyrr,  "  BvuriU  urifiiiu 
et  procrtM  <!««  iustit.  jii<]i<-i»iri>«"  (IftHaye  IdlD).  (vol.  VI,  alao  tli«  ftnt 
pari);  Ragae,  "Über  (tt>richiswoea  dor  wnaaiißn"  ( Kömeabeif;  I820I; 
Karpatul.  "Analj*«;  rnisonii^p  hist,  t-l  criiiq.  dr  I'oriinnp  vt  proRT^-s  dee 
droit«  dot  IMsm."  (liwiiil,  lKi4.  18215).  .'t  vul«.  For  a  dpscriptioii  or  the 
onniinal  prouoduru  uiulor  thu  J-V^-nch  kinj!«,  kw  "Tli^orii?  (k'l  loix  [loli- 
tiqUMditEamonarehiefrancoi^'d^finH  17t>:2..'<volM.),invol.  VII.pp.  1  -1(41!, 
or  in  thi'  aw  cdiliun  (Paris.  1814.  liy  .V.  di  iMsarHti'rr),  vol.  JT.  p.  !17, 
vol.  IJI.  \i.  1.  and  vul.  tV.  pp.  29.  200.  Tlwri"  italiHi  much  in  twrtain  iMi*- 
sage«  ol  Bo'lm'ii.  "  IUieinf[&ui«cihe  All«rtlki)ni«f"  ;  Frutrbuch.  "Bpirach- 
tunfMk  fkber  OelTcodichkf^t  und  Mündlichkeit."  (Oicewu  1S24):  E\tKtu>rn, 
"RiedltKMchiv'hti-";    r.  Sarigny,  "Uf«ichi{-ht4>  des  rOmiiM^hoii  Itoclit«." 

The  loflowiiujan-  a\M>  iiiiportant.  Manrrr.  "■ÜL-st-hicblc  des  altevrtnan- 
Iwhun  und  naiiit-iillii'h  allhucr-,  r)ffi'iitli''lii'ii,  niiiii<Jli'')K<ii  ( ivrridhlivtir- 
fahmn«"  Jli'itk'lhi^rf;  1S24):  Frirhrrg.  "Dn«  n.!u)(iiil»i-hp  ficrichtrtv^r- 
fabTi<n"  (LiMidütiut  lS^2^i:  Bvchnir.  "Das  iiflfuntl.  OiTifliI»vi>rf,  iii  bür- 
Kvrl.  und  jM-iid.  Siuurht^ri  "  ^lürlaiiKiii)  1S2ö> :  .*^(Wnrr. ''ÜlK>rdaBaltil4-ultH>be« 
(mbi-s.  akbaii-r.  0<'rirhtstt'(«^'ii  '  (A>tr«Ii»8i4pnbiirg  l}ii'24) ;  ,/.  fturchanU, 
." W»».  hist,  de  Judii-iornm  criioinal.  tnrniiii  olim  nodiMiii*  "  (Ba«il.  tK23) ; 
Vot,  "Do  judiciia  Drvuthiuorum  antiq."  (UronLiiK  ll^i.  Id  n%ard  to 
tha  Middli-  Aet.-s  mw  Canttrrt.  "BydntPm  tot  il«  kmnis  von  het  oudn 
Stnfrwbt  ia  Vlavnilflrxn"  (Cihent  \KiS):  Konrhirt.  "OoMhlohl«  und 
SyfltPm  d»  d«uu«hf>n  Strarwwhi.« "  {Stiiltjiart  1838):  WüHa,  "Daa 
Strafrpcht  der  OermaiK'n"  (Hall«  1M2):  I'ltntr,  "Dip  altdfttllMh« 
OeriL'ktsverfaäenitu; "  (C6tl.  IRt2);  PanleMut,  "Loj  ttaliqui? "  (Paria 
1843),  p,  Ji67  sf  «eg;  HilU,  "Traits  d^  rio^truclion  criaüoelle"  (Paris 
1836).  1.  p.   179. 
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to  thut  of  to-day.'  Tlic  civic  community,  in  thr  cose  of  crimes 
cftiumittnl  uKuiii.4t  iiiflividiialä,  so  Umg  m  t]w  veiip'an«-  nf  the 
I'amily  prevailed,  took  t-ognizHiice  of  a  rrimr  only  so  far  iis 
thot«e  limits  to  the  exercise  of  venj{e-ance  which  custom  had  b3t«b- 
lished  were  transj;rcss«l.-  and  iti  case  of  erirat's  which  were 
d(.rmnt  hn-iirlics  of  tlir  pciici-.  ciiftirctil  llic  iiillt-c-tioii  of  tlit  fines, 
or  made  effective  the  punishments  inmirrcd. 

A  fundament (il  priiicipio  of  the  old  order  wns  the  separation  of 
the  judicial  power  from  tlie  exefUti>'e  «.iid  niini^ti-riul  powirr.  The 
ministerial  power,  r<^ting  in  tht?  hands  of  the  princes,  laid  the  foun- 
dation for  the  '■  comes." '  This  latter  was  the  officer  appointed 
_by  tlif  king,  who  prcsided  over  the  [xipular  ojurts,'  in  wliicli 
rimes  of  a  graver  nature  were  tried,  lie  guided  the  trial,  and 
iw  to  the  eseciition  of  the  fnnnal  Hentence.*  .\lon^  «nth  the 
"  comes,"  the  "  raissi  dominici  "  '  were  al-io  important  because 
of  their  »ujHTvii^ioii  of  uIGcials  und  of  thr  adiniiiiKtration  of  ju^tiov, 
and  of  their  duty  of  .searching  out  ^secret  crimes,  and  also  hfcausp 
of  the  nuihority  granted  to  thcin  to  organize  a  court  themselves  ' 
and  pre^de  over  the  same."  The  ornaiiixation  of  society,  under 
which  every  free  man.  whenever  he  heard  of  a  crime,  was  bound  at 
«ncc  to  tnh.-  steps  for  the  keeping  of  tlie  [H'acv,  shows  that  crim« 
was  universally  reearded  »s  a  breach  of  the  peace  and  likewise 
shows  how  the  attempt  was  made  to  suppress  venßeance.  It 
explains  also  how,  little  hy  little,  this  peace  preserved  by  the 
people  became  a  peace  preserved  by  officers.* 

'  A»  to  lis  (l<'vc1<i[)iiiciil.  aw  II'lIi/h.  p.   tß9. 

'  Wilda.  p.   Hfl);    Wail:.   ""  Dt-ulw.'lie  V«'rfa^»UDgS6*S(jliioht«',"  p.   193. 

■  Miin-ulf.  -Vurtwr  I,  IS  ;  ■■C"upil,"'  77n,  Art,  21 ;  "TWori*  <le«  loU  noli- 
tiquca,"  torn.  VII,  p.  aS;  Safigny.  '■<Josflut^htt><1es  nSra.  Rechts."  1.  ThI., 
p.  222;  .l/ddiifri".  "Dejudif.  ci-nlpn."cup.  III.No.  IS:  lirimm:  "R<*'ht- 
iialUtrthßmcr. "  ji,  75'i:  /'urd«*«».  "Loi  Miliqup,"  p.  571 ;  I'tigrr.  p.  IW. 

'  -Tjipital."  III.  a.  H12.  e.  4.;  "Cap."  815.  o.  3.  Only  in  tlii>  preat 
"placiti*."  wht-n-  llic  "oomit«'*"  prMidi'd,  was  th«*  a  criminal  (-oan 
deftliUK  "I'ith  tile  Kra-viT  clawi  uf  crimi'd;  tluB  wu-4  uut  tbc  i*u?e  in  llu-  cuurt 
of  the  "»(■oluriuH."  «■Iit-tv  oiity  nit  nor  on  mo«  wt-ii«  tritiHl.  However,  if  ihp 
"eomo»"  hiiiiKeir  i^X  in  lh>-  "judiffimn  cent«Dariiini "  cravpr  rrimtrs  «nuld 
betaken  u^.  See  Rvt^/nrt.  " Oeai^hit^htc,*'  p.  II;  Monlciauica.  "Enpnl 
dm  loia,"  AXX.  iS.  Km.  on  tlip  contrary,  iw  hr  (tronrf  rtc  Lalru.  ■"Rr- 
ehcn^htM  liiiit.  »ur  radioiuislialioa  di'  lu  juMi(M>  crim.  cfaei  les  Kruncais" 
(Pari«  1822),  p.  ."a. 

»  Meyrf.  "eBpril."  vml.  I.  p.  3S5. 

'  Gfifor.  Turoo.  V.  20:  .\farrtilf.  I,  1 1.  &'<•  ihi'  Iwo  trealisci  by  «ts 
Roif  »nd  iluraluri.  printi-J  in  Bulux.  CapituW.  rt'Kuoi  Francorutn ;  Je 
K<tck,  ■'DiiM.  <lc  polf-stfll.  civil,  episcop."  p.  29;  BlunUichli.  "Roobt«g»- 
sefaii^hto  villi  Zunoh,"  1,  p.  38. 

'■■Cnpil."  IV.  .w. 

'  ■■fapit."  HI,  t4l2.  No.  «.  Murnlnri.  "Di",  de  tniS-Hi-t  iloni."  p.  H. 
cap.  III.  .111(1  V.     Si'f  nl.-iii  W'iymifl.  "Da.*  Vi-hiriiti-ndit,"  p.  iflj. 

•The  old  Sniss  ttUiiiU's  anii  actions  an'  in  ten'«  ting.  Spo  Sehthberg, 
"ZeiUohrift  fur  umtedniokle  S<>liWöiz*mM>htaquelleQ."  I.  pp.  20-3*1. 
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§  2.  The  Judicial  Pow«r.  —  The  jiidicini  power  was  exerciswi  by 
the  people.  TIu'j'  met  in  Uk-  great  [xipiilar  courts,  which  were  regit- 
larly  held,  and  rendered  judgmmt ;  in  the  begiiinin};  in  full  assem- 
bly,' although  ftt  an  early  dttte'  the  i-ustom  arose  of  choosing  a 
certain  niimlwr  fmm  the  most  expcrleiicwl  ami  oldest  men  of  the 
comoiunity.  Tliesc  flprc  tlit  so-talled  "  SchötTcn." '  ChatIt-4 
th«  Gt#at  found  tliis  »ystetn  of  "  Schöffen  "  already  establish«!. 
He  crmfirmetl  and  improved  it  in  this  rc8[iect,*  namely  :  Thai  for 
the  great  popular  cwirts.  which  were  regularly  held,  the  preäciice 
of  all  the  fre«  men  of  tlu*  Gau  was  re<|uired,  while  the  presence 
of  thes«!  "  SchftfFcu  "  was  required  for  both  the  ordinary  and  ex- 
traordinary courts.  Oidy  in  the  last  nuiiifd,  would  the  "  Schöffen  " 
in  a  certain  number*  sulSce  for  a  valid  jmlgmetit.  Other  free 
men,  Iiowever,  ■were  not  excluded  from  the  court.  In  crirninal  cases. 
esiJccially,  the  judKiiiviit  aeeiaa  to  have  Im'cii  ptLsscd  in  the  general 
popular  courts.'  Charles  the  Great  extended  this  system  of 
"Schöffen"  over  his  newly  conquered  territories.'  So  far  as. 
criminal  procvdurc.al  least,  ia  concerned  there  i»  no  hidicntion  tlmt 
judgment  was  passed  unly  as  to  the  facts.  On  the  contrary,  there 
seems  to  have  l)een  jmsse«!  a  final  judgment  either  of  convictJou 
or  acquittal.* 

'  PardaMtHi,  pL  5W>;  Vnger,  p.  143. 

*  VU  "äoabiiU"  are  meDti<ui«d  in  "lee.  Bsl."  tit.  00.  Ripuar.  32. 
'  PSMacea  in  "TMorie  des  loix  polil."  torn.  VII.  p.  203. 

*f.  Saingnv,  "OeMhiehte  de»  röm.  ICechlH."  t.  p.  lO.").  However,  M» 
JUtv»,  "Esprit."  vol,  I.  p.  3Ö6;  Mourrr.  "Oes<.'hii'hLe."  p.  06;  J> 
Grand  >U  Litic».  p.  tWJ  :  H'itM  'irf,  \^.  '2»l\ :  Uoggf.  "  <tvriolit«we«eu."  p.  68 ; 
Criiw»»,  "  IWlitsölliTlhiimfr,"  p.  i7'l;  I'ngtr.  p,  IflÖ;  i'ardeiuu«,  p.  576; 
L*kttfTOM,  "Hiat.  dun  iiistilut.  carnling."  p.  'i^i.  Alan  in  nwitrd  to  th» 
"Scabini  RiM.-liiu1>ur(!;i."  ww"  Thomas,  "der  Obtthaf  %\i  FraiiWurt."  p.  9; 
SacttK,  "Hicilor.  Orundlaeen  ile«  doutschea  Slaaulebenfi,"  p.  2£U. 

•  A»  I«  the  numlxT  of  •"Sdiftftfin,"  sev  Vugrr.  p.  281 ;  Hilit,  I,  p.  IflS. 
•Thi«  appears  from    •Capil."  801.    Art.  27.  cap,  III.  of  812,  cap.  4. 

Cap.  I.  810.  See  aiso  "Tfiftorie  dwiloix."  VII,  p.  .W;  p.  204;  Botiqufl. 
'■««•r.  (Uli.  Scripl."  Ill,  p.  .53.1.  AliM>  ■•Cniitl."  HVi.  rap.  13 :  Uln'tlsckli 
"[^«'■htuKftMfhifliti'."  l.p.3";  Falk,  "Geriofittvcrfa^iiung  von  SehlMwig," 
pp.  S.H-WI:  lUlir.    r,  p.  204. 

'  In  rvKiknl  to  ihi;  ItnliBn  State«,  Troyn.  "Delia  (.-oiKliiuuiu' del  n>mnni 
vlnti  dai  L«Q(fob»fdi,"  p.  <?wli:  GrrgoH,  iiilruiliKlio»,  "iIvkü  »tatuti  di 
Corslea."  p.  bcsxix.  Aaocumcnt  dcAling  witb  the  Lombard  "äcIiüITeit," 
in  Tnva,  I.e.  p.  clxx. 

•KtcMiorn."It<?<'hl)vr»cl]ii>bte."No.  75.  But  ff.  Rogge.  p. OS;  Mawtr 
p.  lOOit  Birnrr.  "Rfiirii«!-."  p,  VJO.  In  niinrd  to  the  «epar&lion  of  quos- 
tioiui  of  fowt  nnd  law.  *i'f  Himhaum,  in  tho  "  ZWtJ^hrift  fiir  au«l.  Itoohtn- 
wiooiurhaft."  I.  Till.  p.  IfiO;  II.  Tht.  ^>.  V.i&.  Thrr»  i*  oonndonbla 
nnccrtaiuly  rnn'^ard  tu  tlie  "Mitpl)aruiii.n,'  I'aiMi-imlly  us  1»  whether  iliey 
rxpTRMPd  ail  opinion  on  fiuint«  of  Ittw.  Birnlmum.  Id  " ^i-iCfU-^lirif t  vlt^. 
1.  p.  I'll ;  aod  in  ' '  Archiv  do."  XIV,  p.  203.  Par«f«*t«,  p.  274.  regard* 
tbem  aa  repreeeatativti)  of  the  "  "omes.'      Sr«  also  t^nver.  p.  197;  .Wairrir, 

SI.  19:    BtitttT  .^ltltra.  "Do  orif;.  jurin.  fti*«."  p.  417:    Cehuerou,  p.  380. 
iitie.  1.  p.  197  :  Thomas,  p.  11  ;  ÄarA*r,  pp.  25*7-233. 
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In  the  Frnnkish  period,'  it  U  impossible  ta  sty  definitely  to  what 
extent  a  duty  was  incumbent  upon  the  court,  or  particular  offkrrs.' 
especially  the  "Schöffen,"  to  iofonn  upon  tlu-  ciimes  known  to  them 
ppisoiially,  when  no  accuser  iipj)earw).*  It  chtes  appear,  however, 
that  iu  tlie  assemhlies  convened  by  the  "  missi  "•  there  was  a 
duty  of  cenaure  iucumlient  upon  wrtain  "  Schöffen  "  as  in  the 
"  Sendiierichte." 

In  many  places  the  greHt  criminal  folk-courts  disappeared. 
Tlu-y  jHTvisted  longest,  however,  in  th«  so-called  "  ungvbotcncn 
l>injien  "  *  or  in  the  inferior  courts  of  justice,*  in  which  each  free 
man  had  to  appear,  and  where,  aftt-f  a  questioning  of  all  present 
in  regard  to  tlie  crimts  which  had  been  committed  in  the  ci>ur»c 
of  the  year,  certidn  ones  were  censured.  Later  thist  duty  of  censure, 
in  most  places,  ceased  to  have  reference  to  the  graver  class  of 
crimes. 

Tin*  trial  imd  decision  of  capital  offenses  still  always  took  place 
l>efore  the  land  courts.^  or  m  the  Rrain  exchange*  or  else  Iwftire 
the  courts  of  the  Gau,'  or  the  parish,'^  In  all  these  courts. 
"Schöffen""  (as  lay  aa.'ieft.iors)  or  judges'-  had  already  come  to 
pass  judgment  instead  of  the  whole  people ;  althouKh  frequently 
this  was  not  the  oiäc,'*  and  then  a  so-called  "coUaudatio  scnten- 
tiae  "  '*  would  take  place.     In  the  place  of  the  old  "  comes  "  there 

>  "Cftpit.  Cwol.  Calv."  lit.  XIV,  ««p.  4.  "Capit."  828.  No.  3. 
ßäna,  ft.  132. 

»"0*11,"  I,H02,  V.  25.  beoauM  of  th*  iwpnwslon  "juuiorB«,"  Tliw» 
ii  «ORW  cuntrovrmy  ax  to  tiuAx  ooQstrucLiuu ;  Wigatui,  j>.  2S4.  Hnttrr,  p. 
130.     But  !M>e  t'nger.  p.  402. 

'  I'nif«-.  pii.  408-406. 

« ■•CapiJ'  828.  in  Pmrtz  UI.  p.  328. 

*Th<iv  wore  *o  c&Ued  in  the  "DAMauische  Landeaordaung"  of  1493. 
Art.  76,  .SO. 

'Swalaothu  Wiirtflmbure  "riiEeniohUml&une"  of  1-195;  Eberhard. 
Id  PiUx,  "'It«-m'rt<iriuTn  Hir  pi-inl.  iV-chl,"  I.|i,  45.  U  i*  «TUin  thai  iti 
many  cauntriie»  the  eilxLoniN  n-U-rrmn  U>  tlit>  "RUgt<n."  pa^imd  tram  tb» 
" Sendeeru^to"  to  th«  eouru  ut  tlif  Scu-i-mgti.     I'nfrr.  p.  408. 

' Bttehatr.p.  137 :  Gruptn, "Diis.  pr»lim.  ohservat.  jar.  crim.  applii^at. 
torment."  (Han.  ILM).  p.  44i:  (iruyrn.  "DittwpU  '  p.  676;  Ktpp. 
"Haaniob«  GmirbteverordiiuDg,"  I,  p.  :i7Ü. 

•  Maurer,  p.  168. 

•  RcferoDcvs  ia  Orupen,  "Disoept,"  p.  657. 

*IiniwirUint  possaei-  in  Verhandcrttnscn  irr  Oenoolhgchap,  "Pro  ex- 
«ileml.  jiir.  iiHiriu."  1,  p.  3fJ9. 

"  "Snoh-wuspidprl."  1.  (i2:  '"Sctiwali'-nspinitel."  I.  T.'i;  '"KaJseiTPcht.""  T. 
7;  Maurrr.  p.  Klft,  ThiVDiaaiv>llr«tinn  of  K-ft>r*nw>B  di'aling  with  th«  iii- 
stilutiou  of  Ihi?  "Schofl't'ii,"  in  Drrf/fT.  "Nel>eastuii(1«'n,"  p.  IS7:  itaep- 
tarl,  "Supplement  li  l'atuüysa  de  ToriKin«  d«e  BcIec«,"  p-  I'M. 

"  RflfpronocA  to  the  etfeot  tliat  ihcru  were  mvem  "t>ch«(f"n."  in  Drtyrr, 
p.  143. 

■•  .Uiurrr,  p.  180 :  Blunttctdi.  "  RochtfEmobichi«,"  I,  p.  37. 

•*  "SaohsonapicKwI."  II.  12 :  Folk.  ■'Qcrichtsverfaamint  von  Schlewwig." 
p.  84. 

33 


PRRt.tMtNAItr   -I-OPIC8 


(Ca AP.  Ul 


caim-  int«  existence,  witli  similar  prerogatives,  certain  jiidßes  aiid 
other  olfiaub),  such  as  tbv  public  adiniiii.-itrators  ("  rflcKcr")  and 
ImilÜT»  C"  Prosten  ").  That  the  presiding  judge  fonld  not  him- 
self pass  judgment  remained  u  general  rule  everjTvhere,  evea  in  the 
14tK)s.' 

§  3.  Tri&l  by  Bkttle.  Ord«&l.  Compurca.tors.^The  more  society 
rested  ui)oii  the  fonndatinn  of  the  old  family  »nd  cnmnnmity  rel»- 
tion,  the  inori-  fa.-*ily  in  an  ofti-  of  aimpk-  and  primitivt-  ideas  tould 
the  conception  prt-vail  ^  that  the  mere  accusation  made  by  a  inx 
man  i-reated  ii  definite  und  est:ihlislie<l  snspicion  ii^ainst  the  ao 
ciiscd.'  Tiiis  accuaatioii  of  it»  vwa  weight  woa  cquivuleol  to  a 
cludleiige  to  the  uccused  und  hi»  fuinily.  Tlius  every  criminal 
action  Ijetttewi  theaccuserand  thcacciisMlwa.s,  ustt  «Trv.a  "  vasm 
Wli  "  between  both  families  or  bands  to  which  the  two  men  hv- 
longcd.'  Coii^equently  «ver^-  free  man  against  whom  »n  hccumi- 
tion  was  bniujiht  either  availetl  himself  of  this  rittht  uf  feud  »ud  a 
battle  took  platT,''  or  else,  in  an  imitation  of  this  right  of  feud, 
sinom<inod  his  relatives  as  security,  who  in  a  IkkIv  °  us  voucliers,' 

<  IFurriMni^r,  "  Klamlmi-lif  ItrchURvflt^h."  III.  p.  205.  \t  lo  ibo 
ebaOEMl  positiuo  or  ihr  jinlifm.  i'ngrr,  p.  323. 

'  ^  to  tlioiiMrof  itw  ntckiii  iti«  Pntukiiilipiiriod  (applit-d  only  to  ulavn). 
Hitir.  l.p.  225. 

*  HigO'.  p.  212:  H".fl(i«J.  "Whmgwwht,"  pp.  373.  386;  Ren*, 
•'AltMU-»  Roi-lit  <]tT  RUM.-II."  p.  138. 

'  TliD  fxpltUna  the  viruumstaaoe  th&t  both  lli«  a^uuHi>r  and  th«  aoeused 
aud  their  famEUes  appearml  before  tlie  oourt.  Drryrr,  "  N(-l>eDHtlind«li," 
p.  4«. 

*  As  lo  trial  by  battle,  sw  "Leu.  Bfuion."  XVI.  No,  I ;  "Buiuv."  XI, 
4;  XVI,  1 ;  ".\Ii'riiin,"  tit.  S4:  "Thfori«  ii«B  loix  ixjlitiqui>*,"  vul.  Vfl. 
p.  17:  HofOLV-  2i)ii;  fifUf.  I.  pp.  24O-280, 

Ak  to  if»*  Middl't  Xstf*.  *M-  "Sft«h«>ann(VQl,"  I,  48  and  (13;  "Sehwu- 
hi-nBpir-ici-l."  I.  22S:  Uattschild.  pp.  .^2.  lOß;  Kopp.  I.  p.  479:  Neger, 
"KN|>rii."  vul.  I.  p.  333.  Lik<?wiM>  f&niily  feutls  to-<lay  percnat  Amooe 
peo^l«^  who  liav«  few  le^l  ionlilulioD».  n»  among  th«  MoDteoe^in«,  or 
wbM-h,  e««  aa  enunple  in  "  Lc  Ih-oU"  of  Feb.  tS39.  No.  3S. 

'  Grimn,  p.  860:  Schildener,  "  BHtrilec  zur  KrniilaiM  dr»  ecmian- 
iscben  lUThl.-t,"  pp.  34-73;  l.tuUn,  "Duutwlii.-  tii-Mclm-Iitc,"  III,  p.  397. 
The  "TliAori"  di«  luix  jwlil iquvi."  vc»l.  Vll.  p.  13  (on  ji.  4.i  Ih  a  col- 
l(ctl<>n  of  n*f<»fi»ne««  t«  "iimu*-M")  i«ftlU  them  "pn'uv*-*  iiepiiiT»«." 
Sm.  kUa  R/,^f.  p.  136.  Th^T*  w.>ri&  two  kind«  of  "eompurgat««." 
This  aupe&rs  vt-ry  oWrl.v  from  the  "lit^K-  Wslüte"  it.g..  \\h.  I.  cap.  10. 
Xo.  4f).  "  iwiTk  men  turn  minu«  el  nmjuH."  In  th«>  Äti^I  ttu^y  «tal«d  on 
o»lh,  "*f  ttvt\tte,  jiirnmr'nt iim  e«*-  viinim."  Ilpre  rilry  mint  nil  bet 
utuniaiou*.  In  X\w  '■«•<■  of  "tnaju^,"  il  dcDcndnl  on  thi'  majority,  t^v 
Wnttan.  in  "Pnef.  ad  Wk.  Walliat";  but  til!«o  i"w  Hifkrr.  '"Diw.  fpiHt. 
r.ura  thcMtir.  liitifuar."  p.  :!5. 

In  r^nard  to  ooropurealora.  uv  /t'nw.  "Hi«tor.  prart.  Erftrl,"  pp. 
47-ftJi:  Gaupp,  "Das  alt*'  Gt-wlx  der  ThiirinßtT."  p.  290:  ParäeMtu. 
"Loi  salique,  *  p.  624:  lltUrnl/faml.  "D'w  purKatiu  «anoui<ia,"  p.  10: 
Woilr,  "DfutBohr  Vcrfa>i«iinKf«r*olil<.'hir,"  p.  210:  Sarhtr.  p,  312:  ttftir,  I, 
p.  220.      As  to  thodifffri'iil  ritimlM'o  of  thoBe  vba  took  onth.  (7itipp,  p.  3Ö5. 

'  Schilrirner,  "['bor  liif  rriligtA«-  GrtnrinHi'batt  di^ralt^in  Mittarliwor- 
u«a"  (Grcif»waldi>  1933  aad  fuppl'-mt'Ot  Iväü). 
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stood  Ir-skIl'  liim  with  their  testimony  ami  furnished  evidence  that 
an  amiMf)  at  wliii»c  »idi:  thfn^  »tocxl  »n  many  fciiH  (:r>mji!ininn9 
did  iKit  wantonly  refuse  a  »ettlement,  and  then  the  rnmmunity 
prohibited  th<^  plaintilT  from  raising  a  feud. 

Muny  iwixsuRca  acL-m  tu  »u-stjiin  the  uNsumptiim '  that  the 
privilege  of  sreiiring  an  uctjuittal  hy  means  of  this  oath  did  not 
belong  to  the  awuaed  «l>s<ilutely,  but  was  dppcndent  uijon  judi- 
cial ix^rmission.'  The  arrannenu-nts  were  various  in  kind."  It  wius 
an  !m[K>rtant  diffiTeiitc  whether  those  who  supported  the  accused 
with  their  <iath  were  not  tieees.-iarily  chosen  nnly  from  amnn;  the 
relatives  of  the  accused,*  or  «-hether  the  accuser  chuae  from 
ainitng  the  relatives  of  the  aecusi^d  those  v.'lu>  should  ^vc  oath 
together  with  the  accused.'  X  restriction,  which  must  [«•  regarded 
83  developed  under  the  influence  of  Chritilianity,  was  that  only 
iho^e  could  »up|M>rt  the  accused  with  their  oath  who  had  a  convic- 
tion of  his  innocence." 

The  "  Ilardes  "  or  "  StocTtnasn  "  '  ami  the  "  Xeffninger  '"  • 
misting  in  Xorse  law,  and  employ«!  for  the  settlement  of  di.tputcfi 
thpoufih  their  oaths,  were  fundamentally  developed  from  the 
"  Kionsniifn  "  (compuritators).  I^atcr  they  were  definite  men 
chosen  by  the  people  for  tlie  entire  year;  while  the  "sandmanner"* 
already  were  rcKularly  apiwintcd  nnd  permanent  judges.  I'nder 
the  (mnditions  at  that  timcexü^^ting  then-:  ci>u]d  he  no  production 
of  evidence "  in  the  modern  setise.    Everj-where  there  caa  be 

'  Pardtsita.  p.  025. 

'  Rttpet^ially.  if  thi.>  aAr>iiw>r  I'uiilil  plt^nil  ft  "imilmlio  M-rta." 

*  Wigaud,  " Volinigpricbl."  p[i.  ;W7-;MII:  ScKihlener.  "Giitii-lAg,"' 
p.  170.     .Kx  to  ihn  mMiniiiK  of  lli«.  wonl  "di-eti,"  Parätatut,  p.  627. 

'  .SdVjjAufjt.  "De  jure  Siieonutu  vel."  p.  lOH;  Bovtmring«,  "Dv  usu 
junni."    II.  p.  .V). 

*  ßo»<vri'i«)ff.  I.e.  II,  p.  158-  Hmv  belong  iho  "KiQH«n«ffninBi?"  of 
ihc  "juliiwlifii  Lovhuch,"  /fr))f(in>iac.  "ürumlri.-'s  der  <iüiii.iL<hea 
Rechte."  !'■  -■l'l:-  Ai*  tu  ■■  Kolp->-iit."  "  DiWHil."  nf-f  VrThanclrrlitij/ai  der 
Gtnufilhtrhnp,  "pro  nx'-oli'ml-  jiir«  iwitriii."  Vdl.  V,  p.  04. 

*  PKiltipt,  "EuKli)!!')!!-  HHii-liH-  Hill!  Kcr-blsKoschiohle."  II.  p.  250.  la 
regard  to  rcitri(?iion«  in  tin-  «tatulfs.  Parriftnu».  n.  ß2ö. 

'  Tht-y  wriTp  twt'lvt-  uHHiwsora  appoint i-d  l>y  tne  chief  l>&iIilT.  for  llw» 
decidon  of  siuglo  ra^iv«.  lukvin);  tu  du  willi  lbt>  icrnv^r  Idod  of  crime«,  and 
Uiey  rpndeTfxJ  ihcir  verdiel  by  majority  \-wlt>.  Falk,  •■Gprichl8V*r- 
fahrcD."    p.  (M. 

•Alw  cnlldil  "aoniiimti."    They  paxKud   juilinnent  aa  to  llie  li-Mwr 


offensMi,  but  wer»  »iipoiritt»)  for  the  «■tvlin*  yi-ar.  Ra\rntinge,  "De  «wj 
iufain."  I.e.  II,  p.  7;  !{iii>rni'inyi\"  Oniiniriss,"  p|i.  i\^'^'Z^Z,  Soe  bIko 
Äfliwe.  p.  312:  Pmilrtn  in  tha  "Zeitiobrift  fUr  aiiaUad.  Iteehtawiascn- 
«haft."*^  I. 


p.  484:  Pofit.  u.  05,  Si-i-  uUu  the  article  by  Prp/',''  Uistorii.'xl 
trmtiMe  on  trial  by  jury  '  ILoriduii.  I83t!).  See  also  I'Dt^uleche  VierLel- 
jahrwhrift."  1S41.  I.  lift.  p.  216. 

*"Juti«!li  I»n*()ui-li,"  It,  c.  I;  /fovrnt-iitgc,  p.  231. 

"•  Rogtt.    p.    aj;    Wfiaan<i,    "VchioKcricbi.      pp.   371.   385;    Cropp, 

-    ■,.>l.,.M>-r  Jttlirbücher."  1S25,  No.  41.  u.  669. 
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noticed  ihe  influence  of  the  idea  that  llie  revelation  of  secrrt 
crimes  may  be  left  to  the  dirt'ct  intervention  of  the  Deity,*  who 
would  stirely  bring  the  truth  tn  ti^ht  and  would  not  suffer  the 
innocent  to  perish. 

In  close  relation  with  this  idea  tlicre  stood  the  conception  of 
the  ordeal.*  in  so  far  aa  tlinse  who  by  good  fortune  hnd  endured 
«n  orden!  wuid  nppcal  to  the  protection  of  the  gods,  and  to  thrir 
curtain  uiutiifcätation  that  tli«-y  reicarded  biiu  Oä  iiniucent,  and 
stand  acquitted  of  the  accusation.* 

There  is  no  nnifiirmity  in  the  various  folk  laws  in  regard  to  the 
Tctutiou  uf  the  cuiupurgatorä  to  the  ordeal  and  tlic  judidal  trial 
by  battle.'  The  eaHier  the  idcus  uf  th«?  production  of  proof 
bj'  witnciNC*  came  to  prevail  and  the  conception  was  gained  that 
the  teatimony  of  two  ^"itncsses  wa.^  re<|uired  for  a  judgment,' 
the  more  would  the  old  institutions  be  done  away  witli. 

Hie  theor>-  of  itrouf.  In  so  far  as  one  can  thus  dcsiffnate  the  means 
of  conviction  based  on  rules  conn'sting  in  custom,  was  determined' 
by :  (a)  the  kinds  of  crime  whlcli  were  under  oonsitlerntion,  — 
Mnw  iu  the  case  of  certain  crimes,'  on  the  existence  of  certain 
conditions,  and  certain  tc:stiinony,  there  wouhl  be  an  immediate 
judgment ;  (6)  by  the  circumstance  whether  or  not  the  act  was 
premeditatiMl;'  (c)  by  the  trial  by  battle.  —  aiuce.  accortlins  to 
man.\'  statutes,  the  pniposal  of  battle  by  the  nccuHcr  precluded  the 
occutwd  from  Iu»  defense  by  oatli ;  (rf)  by  the  reputation  of  tlie 
accuM'd,  —  since  he  who  was  of  bad  reputation  had  do  claim  to 
the  right  to  stand  acquitted  ujwn  his  oatii.' 

>  R<-r«imBflM  in  "Thfioric  ilos  loix  poliLiqtu»."  vol.  VII,  p.  16;  Mfuer. 
•■E«prit,'vwl.  I.  p.  311. 

•Drevcr.  "Abliandl/'IIt.  p.  IS8Q:  Uaitr.  '*a«mluchte  d«r  Ordiüic4>." 
(J«Dft  1705):  //»/.  "Von  «Je-B  Orrfallm"  CMainz  1784):  (fruprn,  "Ob- 
0enr»U"  IV';  HauMhi'.if.  p.  I-ST;  -Si-AiW-nn-,  -OuUi-Li»«,"'  It.  l»iO;  Rvggt, 
p.  105;  ÜMenvingc,  "Orundri.->v."  p.  113 ;  WiUn.  ia  tli«  "lialliM;!)«  Kaiy 
elopadiv."  under  the  word  "Onliilini.":  I'anltiMu*,  {\.ViXi;  Hachae.  \t.  4.Vi. 

'  Itildenbrand,  "Pui^torio."  |>.  Hi. 

<  In  Knae  countries,  il  a(>)>carH  that  ttit>  iu>ciiM>r  could  detent  Uie  iiae  of 
«ompnntators.  if  he  imracdiBldy  uropas^id  thnt  both  h^  and  hig  opponent 
submit  tlietr  caiiM>  to  llw  «loubtful  ouboome  of  trial  l^atlW,  a.nd  only  undor 
ex»rpli-in*l  rirruautaa««««  (<ou1rl  h«  ir-qiiirr  tluit  thr  iwcuwd  undergo 
unonli'ol,  c..f .,  hy  fim.  (taupp,  "TtiHrht  ibrThurinK'T."  |>.  310.  Pardttnu. 
\i.  >Üi'2,  that  Lhe  method  d<fp«.>iidi.>(J  up»D  iho  proof  «tiivh  the  aMuncr  ooula 
prod  Ulf, 

'  ''Tliftirif-  des  loix  politiqu««,"  vol.  IV.  p.  200. 

*  Alhruht.  "doctrinade  probat,  aeouiid.ius,  germ.  med.  evi."  (Rflsiom. 
1825). 

'  K.9..  in  oaw  of  np«. 

*  If  thf  «TonR'Inrr  wn*  not  rnuKht  in  llin  not.  he  hnd  An  nd\-nnta^  in 
tlip  0iatl4.T  of  itn[uiital  tlir«iigh  tn«-  inl*trvi'iilion  of  ••ompuriniUir!'. 

*  As  to  tb«  proeedura-  »gaiuiil  tht-  individual  who  «■ontuutM'iouaty  ro- 
fu«Ml  to  appear,  wo  BlunUchti,  I,  p.  3U0;  Cropp.  "Btiirflge,"  II,  p.  388. 
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INTUODUCTORV; '  OENEJUL  FE/XTUfiES  OF  THE  EVOLUTION' 


1 1.  The  Tlin-e  Sourvts  of  PrencJi 
(liininal  ProcoiJur«  &n<l  its 
Kvohition. 

^2.  Doul.U-  Tcniivntry;  Safo- 
zunrds  of  I  hi-  Acruwd  iiiid 
|*rtii(fii<in  i>(  SiK'K'ty.  Tlw 
Cliiuii-  Si-li<M)[  aii<]  Ifat'  Mod- 
i-jrn  S<'lu>ol. 

1 3.  Pt-altiM'B  of  ('miU'iiipuriirj- 
Proci-Jun";  I'tiily  of  Ci\il 
and  Criminal  Juslice. 


Same:      Divieion    of    ODlcial 

Fiinclion«. 
Saciii':     DivUion  of  Crimiiml 

JuriNilirtioiu  «Dtl   Autbori- 

Iti'^i    ''mTeraondimi    to   Uf- 

vwiDti    of   OfTcnws. 
Sam>':   Jurisdi<nioii    nvi>r   All 

Kinds  of  Persons  luid  Of- 

fvnaua. 


§  1.  Tb«  Tbr««  Sourcos  of  Pr«iich  CrimtiiKl  Prooeduro  utd  its 
Evolution,  —  I'Vi'iK-li  criminal  proL-i-durc  tlu-  broad  fciiturfs  of 
wlik'li  we  now  pmiMise  t«  skptrli,  »«-nils  its  roots  Hefp  thniiiuli 
tlif  three  ducccäsivc  strata,  Uoraaii.  Geramnif.  aiul  Canon  law, 
upon  wliicli  nil  our  junjii-iil  iiiätitiitions  aru  plmitt'd. 

Tin-  first  clcint'iit  in  its  history  is  tlip  (u'rinanii-  plfmciit.  Down 
ti)  the  12(111*  the  propedure  is  very  mudi  uiure  uiiiforni  than  the 
Uw.  It  is  public,  oral,  sfvi-rely  fomial,  and  rarrly  makes  use  of 
the  \)Trn>f  by  iiath-bfli)*'rs  op  by  Irattle.  The  ancient  ordeals, 
by  boiliiijj  wati-r,  brniidinn,  fuld  water,  in  favor  under  tlie  Mero- 
viitgiuns.  soon  fi-ll  into  disuse.  Smli  is  thi-  first  phase.  I  ikIit  the 
pressure,  himvvfp, of  varionscaiis^'s,  tlicm-cusalory  imKTchireof  tlie 
nations  of  the  Germanic  race  becomes  inquisitorial,  written,  and 
st'cm,  takiiig  its  inspirtitioti  from  the  twi>  Icnnu-tl  legi/^httions  of 
Kuro^w,  the  Homau  law  and  the  Canon  taw.  An  ortJinance  of 
St.  Loiiis  (which  is  usually  attributed  to  126(),but  which  is  prohahly 
(if  eariier  ilati-)  \u-\\>s  this  niovi-mt'iit  by  sid)f«titiittiif;,  in  the  do- 
mains of  ihf  erowii.  the  prrx'eiiure  hij  inquest  or  jiirj'  ("  t-nquetc  ") 
for  the  pmof  by  wager  of  hatllr.  The  king  cnidd  not  put  "  cous- 
tumcH  ou  bail  "  in  the  territory  nf  his  barons  without  iheir  con- 
sent. Tlie  ticigtiorial  jnrisdietious  also  show  thcnisclvos  averse 
to  this  !(iilKtitution,  and  the  nohlrri  persist  in  demanding  to  be 
tried  aecordinjj  to  the  ancient  rules.  Hut  the  citizen»  ("  bour- 
geois ")  (ind    the    pensam*  ("' nlains ")   readily  enough  accept 

>  [ThwiiilTOluelory  ChaptwandTillo  I  =•  (j  IV.  III. and  VI  of  Profftwor 
Oakmaud's  'Fiyni-h  rriniinal  Procwdurc.'"    For  this  author  and  work,  M>e 


iho  Kditorial  IV-facc.  —  Ed.] 
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these  innovations,  which  proscribe  the  duel  and  replace  the  vager 
of  battle  ("  en  champ  clos  ")  by  oral  or  written  pleadings.  The 
munidpal  jurisdictions  of  the  rural  communes  and  the  towns,  and 
all  the  jurisdictions  of  the  south,  eagerly  adopt  this  procedure, 
which  revives  very  ancient  traditions,  going  back  probably  to  the 
Gallo-Roman  epoch. 

The  two  procedures,  accusatory  and  inquisitorial,  so  different 
in  origin  and  character,  also  remain  in  opposition  during  the  latter 
half  of  the  1200s  and  the  first  part  of  the  ISOOs.  This  is  the 
transitional  period,  during  which  the  plastic  force  of  custom  is 
acting.  The  evolution,  begun  in  the  1200s,  is  accomplished  in 
the  1500s.  The  Ordinance  of  1539,  proclaimed  by  Francis  I  at 
Villers-Cottorets,  upon  justice  and  the  shortening  of  actions, 
definitely  fixes  the  rules  of  the  inquisitorial  procedure  in  France. 
The  Ordinance  of  1670,  which  was  the  Code  of  Criminal  Examina- 
tion of  the  "  Old  Regime,"  merely  systematized  the  method 
already  sanctioned,  making  it  precise  in  its  details  and  even  ag- 
gravating its  severities. 

From  this  time  on.  criminal  procedure  becomes  crystallized  for 
nearly  a  century.  But  the  new  and  critical  spirit  preceding  the 
Revolution  has  theoretically  condemned  this  system  as  offering 
no  safeguard  to  the  accused.  The  philosophers  look  to  England ; 
they  admire  her  judicial  as  well  as  her  political  institutions.  It 
is  the  English  criminal  procedure,  especially  the  jury,  which  the 
Constituent  Assembly  will  endeavor  to  acclimatize  in  France; 
and  it  is  that  procedure  which  the  Law  of  16-29  September,  1791, 
and  the  Code  of  Offenses  and  Punishments  of  the  3d  Brumaire, 
year  IV,  will  successively  organize. 

But  the  same  causes  which,  in  the  1200s  and  1300s,  had  brought 
about  the  substitution  of  one  system  of  procedure  for  the  other, 
operate  anew ;  the  need  of  reorganizing  State  authority  is  felt, 
of  strengthening  the  system  of  repression,  weakened  amidst  the 
troubles  of  the  pcriixi,  caused  by  civil  and  foreign  wars.  The  Ordi- 
nance of  KwOagiiin  becomes  the  ideal  of  many  minds;  there  is  a 
desire  to  put  it  once  more  in  force.  Then  a  compromise  is  effected, 
and  atthou(;h  the  ancient  procedure  is  not  entirely  revived  in 
th«  Laws  of  the  Consulate  and  of  tlie  Empire,  the  best  part  of 
the  provisions  of  the  Ordinance,  and  even  some  of  its  severities, 
pas»  into  the  first  part  of  the  Code  of  Criminal  Examination,  the 
second  part  retaining  the  accusatory  pnicedure  and  the  institution 
of  the  jury.  This  Code  of  1808  has  bcconie,  for  tlie  whole  of 
Europe,  a  tj-pe  on  which  many  legislations  are  modeled.     It  tliere- 
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fore  typifies  an  esäotitial  phase,  and  is  a  landmark  in  th?  histnrical 
ovdlution  nf  the  laws  of  priHTdiire. 

§  '2.  Double  Tendenc;  ;  Saf  egu&rdi  of  tho  Accusod  ;  Socl&t  Pro- 
Uetion :  Clftuie  and  Hod«m  Schools.  —  Fntm  thnt  timo  a  dnithle 
muvtmciit  is  ajiiwrcnt.  ThtTi-  is  a  tendency  to  eliminate,  by 
means  of  rpvision,  the  excessive  severities  which  Freiidi  procvdur* 
has  inlierited  from  the  Ordinance  of  l()70,  and  lo  introduce  into  t}ic 
pn-IimiiiHry  examhialioii  tht  sufi-K»anls  which  it  lacked.  There 
is  a  desire  to  npcn  tlic  chamliera  of  tJie  examining  judge,  if  nnt  t« 
the  public,  at  lea.'it  to  e^rttiiti  authorized  persons;  to  allow  the 
presence  of  cuuiisel  duriiiR  the  exuminalioii ;  t«  rccDgnize  in  th« 
prisoucr  and  his  counsel,  from  this  initial  phase  of  the  prosecution, 
the  riitht  toehiillenneiitid  criticise  the  measures  taken  to  arrive  at 
the  discovery  of  tlie  truth.  I'rutests  against  the  seiTCt-y  of  the 
examhiatioii  »ecin  (!;cneral,  und  rebellion  sets  Jn  against  this  practice 
of  our  old  f>roci?<ltire.  as  dangerous  for  the  judge  as  for  the  ae- 
cuscd,  which,  as  the  English  jurist  Steplien  expresses  it.  "  poisons 
jmticc  «t  its  sourc-e." 

But,  on  the  other  hand,  the  part  played  in  the  trial  hy  the 
intervention  of  the  jury,  though  in  other  times  considered  too 
restricte<l,  seenw  nowadays  to  be  almost  excessive.  There  i»  n 
sincere  demand  for  a  justice  less  Impressionistic;  more  !*cieiiti6c. 
To  this  ideal,  it  is  thought,  we  might  sacrifice  that  inveterate 
rcsjject  which  huä  evcrywhenr  existed  until  recent  timra  for  th« 
ini^titiition  of  the  jury.' 

There  is,  in  this  double  movement,  the  expression  of  a  eea!»eles8 
strife  between  the  two  tendencies  which  in  three  days  di\idc  tl« 
domain  of  the  criminal  sciences.  Ilie  ('lastiral  School  is  above 
all  itMlividunlistic,  demanding  new 
cuaed,  a  continual  control  over 
diminution  of  urbitrariness,  and 
Modern  School,  w)ii<'h  is  above  itll  collectivist,  desires  to  strengthen 
the  "  »ocial  defense."  to  deprive  the  prboner  nf  those  safeguards 
which  are  summed  up  in  the  "  pre.sumptiou  of  iiinoccriee,"  to 
«ulvititute  for  a  humanitarian  prureilnre  a  stnentific  proL-udurc.  to 
transfomi  the  penal  action  into  a  ctinieal  examination  and  the 
judges  into  cxix'rt  sp«.nali.*t»,  who  must  Imvc  a  wry  special  educa- 
tion in  [natters uf|»ychoIonj',  anthropology, and  erimhial  sociology.^ 

'  A»  Jfan  Crunpi,  "'La  Cotir  d'lwaisps  il«  In  Scini'"  (Revue  des  Deux- 
Mondwi,  ISOT..  vol.  IV,  |>.  39). 

'  ferrt,  "Ötfi-ioloclaffriminale"  (4lhiJ(l.)  71J-M.  pp.  777-«28;  Garo/aio, 
"Crinjino!<)eie,"  pp.  387-397.  See,  but  inasarncwhnldjfferonldinwliun, 
Critppi.  "La  C'our  d'aasisra."  p.  I30e(  i«f.  and  p. ':^l  Hmq. 
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At  the  time  wlieii  we  writr,  anii  notwithstamiinR  the  exident 
progress  of  socialism  and  TOlicc-tivism,  it  seems  likely  that  the 
tendency,  in  inalters  uf  eriniltml  proceHiite,  is  no  longt-rto  arm  the 
sovial  [Kjwer  in  the  strife  ai;ainst  crimimilitv.  hut  much  more 
probably  tn  protect  tht!  priH4)ner  »f;il.in^t  the  abu»(^s  »i  ainrial  puwer. 
It  IS  in  this  direction  thnt  the  reform»,  sn  numemu»  and  so  ciiarac- 
terislic.  of  which  criminfll  procedure  in  France  and  nbrnad  has  been 
tile  object,  have  been  jiuintc«)  within  tin*  past  fifty  yeiirn. 

{ '!.  Pefttur«s  of  Contempor&rr  Procedure:  unit;  of  Civil  and 
Criminal  Justie».  —  The  French  system  bi'longs  to  tlie  mixed 
tyjie.  The  prrscnt  jiKliciul  orjcuiiizatiun  and  procedure  arc  ^v- 
erned  by  four  fundamental  ideas. 

The  uvity  of  ripil  aini  crminat  ju:ttirr  in  France  means  that  the 
same  tribnnab  take  co^niKance  of  bntii  civil  uii<]  erlmiiuü  mutter». 
This  unity  has  its  expression,  1st,  in  the  person  of  the  keeper  of 
the  bphIs,  supreme  hea<l  uf  iMith  jurisdictions;  2d,  in  the  justice 
of  the  peace  ("  ju^e  dc  pai-\  "),  «ho  has  various  civil  functions, 
und  who,  in  criminal  Diatters,  is  at  once  officer  of  judicial  police 
and  piiliiv  judfre  ;  Sd.intheatttiniev-jremTalC'pnienrcurg^niral") 
and  the  '*  procureur  de  la  H^piihlique."  who  occupy  the  positioa 
of  public  proMHTUlors  in  both  juri^hction!«.  This  unity  is  müde 
efTeetive,  4th,  in  the  Tribunal  of  First  Instance,  which  furnishes 
the  examining  magistnite  ("juge  d'inslnictio» ").  and  fonns 
the  com'ctional  tribunal  «f  the  first  stnjjc ;  Sth,  in  the  Court  of 
Appeal,  whose  two  branches,  the  corrwtional  branch  and  the 
arraignment  branch,  act  in  criminal  matters,  and  whose  members 
take  part  In  tbc  trial  of  crinies,  by  presiding;  and  by  directing  the 
jury. 

Tliis  unity  of  civil  and  criminal  justice  imports  merely  an  or- 
ganic unitg,  and  not  a  unity  i>f  proceiturc.  The  separation  of  «vil 
and  criminal  proceilure  U  an  essential  prineiple  of  the  French 
l<-j;islatio».  Kach  of  these  proccduR-s  has  its  special  code.  This 
w<>rk  bdng  devoted  to  tlie  criminal  procedure,  we  sJiall  study  tbe 
details  of  tJu-  judicial  organization  unly  as  they  relate  to  that  pra- 
cetlure.  \Ve  shall  take  for  granted  a  kuuwiedj^  of  the  French 
judicial  oritaniKation.' 

nie  unity  of  rixn!  an«!  crimirnd  jusliee  i»  broken  by  tbc  inMitu- 
tion  of  the  jury,  wliich  e-aJis  upon  [irivate  citb».'iis  to  take  part  in. 


'  Ri'fen-nc*  may  !»r  nuMin,  on  thia  point,  lo  M.  ^araonnrt'g  "Tmirt 
tb<<»riqut-  el  pmiiiuc  dv  prw^dur*"  \,2A  t-d.,  18(19-1904,  »  vol».  S*.  r«f 
■»Mwl  and  wrreci"^  by  CSarUt  Ctj/gar'ßru;  3d  «1..  Ifll'^).  Vol,  I,  duwn 
to  pmge  473,  is  devoted  to  judicial  on^nuizatioii. 
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the  trial  of  crim«.  In  civil  trials  tJierc  is  no  juiy,'  except  in 
mutter!*  cmiwniiiig  expnipri«ti<>iis  for  piibli«?  piirixis«?,  wln-re 
cilizetis  are  summoneil.  in  case  r)f  disaKreemenc,  to  tix  theinJemnity 
due  to  the  person  dcprivud  of  his  propt-rty. 

§-1.  Division  of  Offlcikl  Punctloiu. — Thi»  nrffanl/ation  is 
COVLTllLti  ti.v  tlif  principlf  uf  flic  dipiiimi  of  labor,  Tlie  oiwratioiis 
of  crimttiAl  jiistiee  iit^T-ssitate  the  (>f>ni,nixacii>ii  of  separate  authori- 
ties t<»  exercise  the  fiiiiclions  of  arrf/rt,  crat/ünation,  tntif.  and 
enviition.  And  the  law  ordaiiis  that,  by  reason  of  iiicompatihilJTy, 
the  agent«  who  exercise  one  of  thew  fiint-tions  cniinot,  tmlesftin 
exreptional  ca-ses,  enr-maoh  upon  other  functions.  The  authori- 
ties who  unite  in  administering  the  eriminut  law  sre  practieally 
four,  tst,  the  ufficcr«  oj  juiiiciai  jiolicr,  cliarKi-d  with  invcstii^tion, 
and  exatninatinn  pr(?limiiiary  to  the  c-harRe;  2d,  courts  of  trxami- 
ttalinii.  who,  upon  eomplaint  mnde.  decide  on  the  nrraigiiment  or 
indiettiieiitof  theaecusedandon  the  propriety  of  Hrre^t  and  trial; 
!i<i,  the  trial  court,  who  decide  on  (ht-  issue,  that  is,  on  the  piiilt 
of  prisoners  and  those  nccused,  and  ppononnee  the  pimishmenl»; 
4th,  the  officers  of  tke  public  proseriition.  whose  duty  is  to  invoke, 
by  filint;  n  eiiargc  or  requisition,  the  action  of  these  different 
authorities  and  also  to  see  to  the  execution  of  their  decisions. 

TIh.'  functions  of  thr  jmlfcial  luiUct  and  of  the  public  prosfeutor, 
which  consi^it  chiefly  in  taking  active  measures,  are  performed  by 
itiriifüliialt,  placed  under  the  orders  «rid  supervision  of  a  hieraTchy 
of  superiors.  The  funeüoia  «f  judging,  whidi  consist  in  deliberat- 
ing ami  trying,  arc  usually  confided  to  cnUfrtiir  hfiiiir.*,  whose 
deeüäonn  may  Iw  tnnditied  or  qiiashcil,  but  who  ilci  not  have  to 
take  instructions  from  any  one  as  to  thrir  manner  of  can^'ing  out 
their  duty.  Tlie  offici-rb  of  judtnal  police  and  of  public  pnvcculiou 
are  «lependent  on  the  executive.  whiHi  can  remove  op  dismiss  them 
"  ad  nutum."  The  judges,  on  the  contrarj-,  are,  in  general,  irro 
movulile. 

The  official  criminal  proa*dnre  has  three  successive  stftgc-s:  it  is 
begun  hy  the//i'wäj  of  a  rliarge;  it  is  continiie<l  by  an  eiaminatiim; 
and  it  is  ended  by  it  jwlgmcnt. 

(1)  Before  the  crimiiitU  law  can  be  applied,  the  perpetration  of 
the  wnmjt  iHU-st  he  discovered.    The  authorities  must  therefore 


•In  the  nittioK  »r  JtUlh  April.  ITflO.  after  lone  dehatea  and  at  the  in- 
«tanci'of  TImuwt  ajuITronehel.  the  Const iliienl  Aasembly  deeidwl  aeiv'H>ft 
Ih*  <<*t»lili';|imi'nl  of  llie  civil  jury  «li-sirt-il  t>y  Duport,  Siiipio  thi*n,  tho 
quratinn  hiis  been  tnkvn  up  from  a  wiientiflc  point  of  i-ii>w:  but  fruru  a 
pmetii'al  paint  nf  \-il^w  ii.  uinv  tie  reg»r<l«l  m  iil>iui<lon<<d.  Siw  Gar$ani\H, 
•p.  eü.  vuL  1,  I  3,  pp.  S3-SS." 
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investigate  into  theeommiäsionof  erimes  and  misdemeanorB,  fiecure, 
I  if  necessary,  the  nmised  persons,  ami  hand  them  over  to  the  courts. 
^Th«  officers  having  this  duty  are  the  judicia/  pulire,  'lliis  txidy 
is  distinct  from  the  adminisiral'tte  police,  which  lias  for  its  object 
the  maintenanee  (A  order  and  especially  the  preventi(>n  of  crime. 
The  judidut  jwliee  forms  part  of  tlie  jtidicial  siiateni.  It  investi- 
gates the  offense»  which  the  udmiiiistrative  poliec  has  »ot  been 
able  to  prevent.  It  paves  thewa>'  for  and  faeilitntes  the  action  of 
the  tribunals  of  repression.  Its  intervention  precedes  the  first 
stage  uf  the  public  pru»eaitioti,  Tlie  Uw  bus  organized  the 
judicifll  potiee,  hut  it  has  »bstaiiied  from  placinj;  upon  it»  action 
formalities  of  procedure  which  might  cramp  it.  In  this  res|)ect 
the  preliiiiinnry  arid  oilicinl  inquiry,  eondu<.-t«d  by  the  police,  must 
iiedi<itiii).'ui^hed  fri>m  tin-  ma^iL^Ienal  examination  f"  instruction  ") 
properly  so  called.  Wlonging  to  the  judici»!  fimctinn.  But  h.s  the 
purpose  of  the  two  institutions  and  tlie  working  of  the  two  median- 
I  ituns  are  identical,  we  find,  in  fiict.  the  jMilicc  doing  the  work  of 
examination  and  tbe  exaininiiij;  judge  doin;;  polii-e  work. 

(2)  Tbe  public  prosecution  is  intrusted,  in  its  entirety,  to  officers 
who  fulfil,  ulonif  with  variousdutics.  the  functions  uftliupidilic  pro»- 
e<'iitor.  'Hiey  are  ch»rf;eil  with  doiny  ull  the  acts  mrei-ssary  to 
secure  the  infliction  of  a  puni:sbtDeiit  upon  the  perpetrator  of  an 
offense,  'riie  victim  of  the  offense.  In  whom  is  reco(piize<l  tlie 
curlusive  rij;ht  tu  demand  civil  rejHiration  for  the  injury  siitTered, 
has  access,  to  obtain  damages,  to  criminal  tribunals  either  by  way 
of  iiiicr%'ention  or  of  *\in..  But  the  etvil  uetloii  can  onlv  Im-  tried, 
by  tl»eBe  courts,  accessorily  to  the  crimuial  charge.  This  is  the 
fundamental  rule  which  limits  the  right  of  the  injured  party. 

(3)  The  case,  however,  i.s  not  always  brouRht  befdiv  die  crimi- 
nal courts  without  other  preliminary  examination  than  thai  made 
olBmlly  by  the  a^-nUi  of  the  judicial  police.  On  n  charge  of 
crime  invariably,  and  of  miädemeanaRi  optioiiall,\',  n  magUteriai 
tsaminaiion  prtUminary  to  the  formal  chargt  is  always  had.  This 
duty  Ls  performed  by  certain  »ijecial  judicial  ofbcers  called  ma^p»» 
trates  of  examination  ("instruction")  who  either  authoriKe  the 
charge  or  ipiiLsIj  it.  This  examination  is  in  the  barnls  of  the 
State'h  attumey  and  the  examining  magistrate.  The  former  has 
tlie  right  to  investigate  und  proset-ute  erimes  and  misdemeanora 
committe«]  in  hi^  district ;  but  he  has  no  power,  in  ordinar,v  en-ses, 
to  do  anjlhing  towards  collecting  the  evidence,  or  ordering  the 
arrest  and  detention  of  aecusned  jictsons.  Tliese  power*  belong 
to  the  ejcamiiiing  magistrate.     The  latter,  however,  has  not  tlie 
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right  to  initiate  the  charge  of  his  own  accord,  that  is  to  say,  to 
begin  the  examination  without  being  requested  by  the  State's 
attorney.  Still,  this  rule  of  the  separation  between  the  functions 
of  examination  and  the  functions  of  prosecution  has  a  notable 
exception  in  cases  of  flagrant  crimes  or  misdemeanors,  or  other 
cases  of  that  nature.  In  these  the  State's  attorney  may  himself 
begin  the  examination  without  waiting  for  the  judge,  and  the 
latter  may  open  it  withput  being  first  requested  by  the  State's 
attorney. 

The  preliminary  examination  had,  until  recently,  three  features 
derived  from  the  inquisitorial  procedure ;  it  was  secrel,  and  written, 
and  not  coTifrontative.  One  of  these  characteristics,  and  the 
most  open  to  criticism,  the  last-mentioned,  has  been  very  much 
modified  by  the  Law  of  8th  December,  1897,  especially  in  the  stage 
of  the  preliminary  examination  which  takes  place  before  the 
examining  judge  in  ordinary  cases.  Two  important  reforms  have 
been  brought  about  which  have  entirely  changed  the  aspect  of 
the  procedure  of  examination.  The  first  is  the  duty  of  the  judge, 
at  his  first  interview  with  the  accused,  to  warn  him  of  his  right  to 
make  no  statement  except  in  presence  of  his  counsel.  The  second 
is  the  presence  and  aid  of  counsel  in  the  interrogatories  and  con- 
frontations, to  whom  must  be  communicated  the  chief  documents 
of  the  charge  and  who  may  have  access  to  the  evidence  in  the 
case. 

The  preliminary'  examination  is  not  meant  to  serve  as  a  founda- 
tion for  the  verdict  of  the  judge  who  will  decide  as  to  the  guilt  of 
the  accused.  It  merely  allows  the  examining  judge  to  determine 
whether  there  is  ground  for  a  formal  charge,  and,  in  that  case, 
to  decide  upon  the  jurisdiction.  The  accused  is  not,  in  fact,  im- 
mediately brought  before  the  court  which  is  to  acquit  if  he  is  inno- 
cent and  to  condemn  if  he  is  guilty.  The  welfare  of  society  and  the 
interest  of  the  accused  demand  that  the  appearance  of  the  latter 
in  court  shall  not  take  place  until  the  accusation  rests  upon  suffi- 
cient grounds.  The  law  confers  on  certain  authorities,  interme- 
diate between  the  officers  charged  with  the  examination  and  those 
charged  with  the  trial,  the  investigation  of  the  charges  and  the 
determination  of  the  jurisdiction.  These  authorities,  performing 
the  functions  of  magistrates  of  ej-amination,  are  the  examining 
judge  (above-mentioned)  as  a  first  step,  and  the  court  of  arraign- 
ments as  the  second.  This  procedure  of  arraignments,  which  is 
obligatory  in  felonies,  involves  a  measure  of  delay,  which  is  prob- 
Jibly  not  compensated  for  by  the  safeguards  which  it  gives  the  ac- 
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cutwd.  Nevcrtlii*!««,  it  Ims  pa^scd  into  n  grcnt  number  nf  codes ; 
«rai  it  is  only  in  the  last  ihini  of  tlit-  IROOs  tlial  the  oiilittatory 
and  ut)&(plutc  principle  of  the  tToiitn»!  of  the  at'ciisation  by  the  judi- 
ci«l  iMJwcr  lias  bwn  breacli«!  ami  nl)«n<l(t>ie(l  by  tlw  Aiistri«n  code 
of  pnn^dure  in  ISTiiaiid  tlw  li-gislations  whit-Ii  iiiv  inspired  by  it. 

(-1)  \Mien  the  pni«HMittnii  bus  arrivi-d  in  the  iriid  court  proiwr, 
ibc  imnrdure  ehftrig«^  charaetcr  and  (x»rrows  its  t^s^ntial  feature» 
fnun  tlie  aocnsatctry  system.  Th«  three  principles  of  ronfrontniion, 
tiralilij.  itntl  [nihlicili/  govern  the  proeectbiiK^.  'Hie  nicniontuda 
of  llie  polioe  ami  the  record  C"  dossier  ")  of  the  preliminaij'  exami- 
tiatiuii  cannot  be  used  as  evidenc*  (i.e.,  can  Ite  used  only  in  a  sub- 
.siiliary  way),  for  it  i.<t  ii|)uii  tlie  iirul,  eunfniiitutive,  and  public 
testimony  that  tlic  jiidj^  forms  his  "  sheer  belief  "  ("  conviction 
intime  ").  Ibe  only  pro|xT  hnsis  of  his  verttiet. 

§  'y.  DirUion  of  Criminal  JurlKÜcUoDs.  —  The  division  of  the 
criminal  jurisdictions  and  authorities  eorrcspoiids  to  the  division 
of  offenses  into  lliree  groups,  "iTimes."  "delicts."  and  "  eontra- 
vcntions"  (C.  p.  Art.  I).  There  are  three  categimes  of  courts 
for  the  Iriu]  of  criminut  prosecutions:  the  usni7.c  courttt,  nhicli 
tiTi'  crimes;  ihe  enrrei'tioiml  tHbunub,  for  delirts;  the  |>oliee 
■  tribunals,  contraventions.  Each  of  these  tribunals  is  invested 
with  fidl  judicial  power  for  the  repression  of  the  offenses  wliicii  «re  ! 
allottnl  to  it ;  each  exercises,  with  refen-nce  to  these  oirens^s, 
a  complete  ordinary  jurisdiction.  The  other  three  classes  of 
officers  of  repression  perform  their  <Iuttes  before  these  three 
classes  of  tribunals  the  otKcers  of  charRc,  of  examination,  and 
of  execution. 

§  6.  JurUdlcdon  ov«r  all  Kinds  of  P«nons  and  Oftnnaei.  —  These 
officers  act  in  regard  to  all  liindm  nj  ptrrnou»  iiml  nil  IcinJf  of  offtnstt. 
Tliere  art"  not  two  systems  of  justice:  tun-,  the  nimmoii  law;  tljc 
other,  privileftctl  exceptions.  Oiic  of  the  niosl  odious  institutions  of 
the  Old  R6)^nie.  the  special  tribunals,  ffir  a  short  time  resuscitated 
by  tlic  law  »if  Hi  riiivi6si\  year  IX,  by  the  ('«mJc  of  Criminal  Kx* 
amination  of  ISO«,  and  by  the  iuatitution  of  the  provosts' courts 
{"cours  prfivötal")  of  ISl  j.  exist  only  us  a  historic  memory:  article 
54  of  the  Charier  of  1S30  made  their  retuni  im]K>ssible.  No  doubt 
soIdiiTs  and  na\'j--seame».  so  loiijt  as  lliey  art  subject  to  the  dulie» 
of  tbeir  station.  Imld  an  exce|iti<in«l  position,  ami  tlicir  offenses 
belong  to  the  junsili<iion  nf  the  military  tribunals;  but  this  is, 
tu  n  way,  the  common  law  of  the  anny,  through  which  cvcr>'  cili- 
Jicn  passes  ni'iwadiiys.  Then;  li«  even  a  question  of  the  abolition 
of  these  exceptional  jurisdictions  in  time  of  iKaix*. 
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THE  CRIMINAL  JURISDICTIONS  IN  ANCIENT 
FRANCE 


S  1.  Phases  of  the  Judicial  Oii;an- 
izatian  of  Anoient  France. 
Union  of  Civil  and  Penal 
Justice. 


S  2.  Division  of  Courts  of  Justice. 
Secular  Jurisdictions.  £o< 
clesiastical  Jurisdictions. 

S  3.  Development  of  the  Royal 
Jurisdictions. 


§  1.  Fhaan  ot  Judicial  Organization  of  Ancient  France,  union 
of  Civil  and  Penal  Justice.  —  In  ancient  France,  the  organization 
of  penal  jurisdictions  has  passed  through  three  successive  stages ; 
but,  in  every  epoch,  one  feature  in  common  is  notable,  namely, 
the  union  of  civil  and  criminal  justice,  both  administered  by  the 
same  tribunals.  This  unity  corresponds  at  first  with  the  unity 
of  the  civil  and  criminal  procedures ;  then,  when  the  jurisdictions 
become  differentiated,  this  results  from  the  substitution  of  pro- 
fessional judges  for  popular  judges,  and  from  the  conception  of  a 
single  justice,  emanating  from  the  same  source  and  administered 
in  the  name  of  the  king. 

In  the  barbarian  era,  the  nations  of  Germanic  race  preserve  their 
popular  organization.  Justice  is  administered  by  the  chief  {"  rex, 
princeps,  dux,  comes,  grafio,"  etc.)  with  the  cooperation  of  the 
free  men  of  the  tribe  ("  boni  homines,  rachiraburgi,  pagenses," 
etc.)  in  temporary  and  periodical  assemblies  ("  mallum  "  or 
"  placitum  "}.  The  chief  summons  the  assizes,  presides  over 
the  assembly  of  the  men  who  judge,  receives  the  verdict 
without  taking  part  in  rendering  it,  and  causes  it  to  be 
executed.  Thus,  according  to  a  rule  which  appears  to  have  its 
foundation  in  customs  prior  to  the  invasion  of  Roman  Gaul,  it  is 
the  3nen  who  pronounce  the  judgment,  and  not  the  chief.  A  few 
"  rachimbourgs  "  may  compose  the  tribunal.  Nevertheless,  ple- 
nary assemblies  are  not  uncommon.' 

■  I  need  not  go  into  the  sources.  They  will  be  found  analyzed,  with 
ability  and  minute  care,  in  "I'Histoire  dea  institutions  politiques  et  ad- 
ministratives de  la  France,"  by  Paid  VioUel  (1890,  8",  Laroase  and  For- 
oel)  vol.  I,  pp.  307-312. 
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In  the  feudal  poriod  and  diirinfc  the  Middle  Aj^ifs,  justice  iü.  in 
a  measure,  diluted;  it  is  cverj-where,  —  in  the  family,  the  school, 
the  kinf^'s  palncc,  the  muiilnpulilips,  and  «rutiiHl  the  Feudul  eliicf- 
tain.  From  this  results  a  twn-^ided  fact,  whidi  sums  up,  At  this 
efwoh,  the  history  of  the  judicial  organization.  This  is  the  in- 
ct-s*«int  conflict«  i)f  jiiri^ictinii,  "  the  daily  hrvat]  of  husinea»,"  ' 
which  arise  hctwocti  all  these  kinds  of  justice.  'Iliis  struggle 
between  the  tribunah  for  the  extension  nf  thdr  jurisdiction  is  a 
sttrufot'«  in  which  the  royal  justice»  will  end  by  absorbing  all  the 
others,  in  the  same  way  a^  royalty  will  end  by  ahsorbinR  the 
feudal  sjTitem.  Tlic  chief  justices  are  fuiir, —  the  ntyal,  seigniorial, 
muninpal,  and  ecrle^iaittic»!  justices,  'file  great  divüüon  which 
governs  this  rjrf>n nidation  is  that  of  the  »eeular  jurüftidiona  and 
tlie  cccle^ianfiftif  jiirutflirlious, 

§  2.  DLrtalon  of  Courts  of  Justic«.  Secular  uid  Eccl«siacUcal 
Jurlidictions.  ^  I .  Among  the  secular  jnrbdietioiis  there  are 
chiefly  three  kinds,  the  aeigiiiurial .  tlic  rut/at.  und  the  municipal 
court». 

(1)  Theripbt  to  administer  justice  was  looked  upon,  at  a  certain 
period  of  history,  as  a  patrimonial  right.  That  is  one  of  the  char- 
acteristic  ftutures  of  tlic  feudal  system.  Tlic  lord  Imd  thus  juris- 
diction over  the  fiefs  and  manors  of  bis  domain,  in  virtue  of  his 
supretne  ownership  of  the  land.  The  numerous  seigniorial  justices 
were  originally  divided  into  high  and  low  justice»  (''  altit,  magna, 
major  juslitia";  then  called  "justitia  sanguinis,  sanguis":  in 
Normandy. "justitiaetisis.placitiim spat»  ;  minor. bassa justitia")  ; 
later  will  appenr  an  intermediate  grwlc,  the  middle  juätioe  ("  media 
justitia  ").  This  clasaKcation,  which  appears  in  the  second  part 
of  tile  Middle  .\gf»,  had  e-Hperial  importance  fmm  the  repressive 
point  of  view.  Tlte  high  justice  in  reality  took  cognizance  of  the 
more  serious  criaii*s,  —  murder,  rape  or  violation,  "  avortcs  "  or 
"eiicis"  (that  is,  blows,  etc.,  upon  a  pregnant  wiunan  musing  abor- 
tion), and  arson.'  Unpremeditated  homicide  ("  occLsio  ")  and  the 
mutilation  of  a  limb  were  ronkcd  by  the  Piirli-nieiit  among  the 
cases  of  high  justice.  In  those  provinces  which  did  not  rccogiiiate 
tJie  middle  jtistipc,  the  low  justice  had,  among  its  attributes,  all 
tliat  was  not  within  the  jurisdictlc»»  of  the  high  justice.  It  has 
always  Iteen  rather  difficult  to  state  precisely  the  cases  of  middle 
ji»stin%  when  that  is  distinct  from  the  high  and  low  ju.ttices, 

«  VioUrl.  op.  eU.  I.  2.  p.  4."»:*. 

■S<i'  tlu<  enumentiou  of  tli««e  «»mm  of  liijrb  justloe  la  /.  Dtamare*. 
"  Decisions."  265.  Compare  ßrcqtut.  '"Vnii6  am  droit»  de  juslioe,"  cbap. 
2.  in  "(Euvra«,"  Geneva  lüi'j.  vol.  lU,  pp.  3-7. 
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Originnliy  exerrtsed  by  the  lord  htmsvlf,  assi^^ted,  whtn  a  vassal 
wa.s  cuiict-niei),  by  the  peers  of  the  latter,  the  right  to  administer 
justice  was  delegated  to  ofSwrs.  who  took,  aoL-ordiiig  to  lotiilitj', 
the  names  of  "  iKtillui  "«ruf  "  prSmfs."  '  Thi>j  evolutiun  answered 
a  double  purpose  :  it  diminished  the  number  of  judges,  and  it  made 
them  a  select  Iwdy,  giving  them  the  ehararter  of  officers, 

(2)  At  the  beginoinR  of  the  feudal  system,  the  king  only  exer- 
cised his  jurisdiction  over  the  fiefs  and  manors  of  his  own  domain : 
and  there,  hendministered  justice  by  the  same  autluirily  mid  under 
tile  same  conditions  as  a  lord  justieinr.  IJke  the  feudal  chieftain, 
he  put  in  his  place,  to  fill  this  nffice,  ofTi<i'rH  whom  he  invested  with 
an  authority  at  first  temporary,  afterwards  permanent.  Origi- 
nally these  were  the  j^rorosts  {"  prfevfits  ") ;  later,  perhaps  because 
of  a  need  for  eonccnlration  and  :*tirveillaiiee.  superior  officers  were 
created;  they  tooli  the  name  of  hailifff  {"  baillis  ")  in  tlie  north 
and  the  eciitrc,  and  of  grne^chetU  ("  sfeiieeliuiix  ")  iii  the  »uuth  of 
FVance."  Tlie  duty  of  these  functionaries  was  to  hold  solemn 
asaizes  in  the  towns  of  their  jurisdiction.  They  received  all  com- 
plaints against  the  royal  officers  and  reversed  their  judgments; 
later  still,  the  more  serious  offenses,  those  whicli  were  called  rvyal 
fsausta,  were  reserved  for  them. 

Finally,  in  the  last  phase  of  the  royal  jurisdietions,  was  the 
"  Parlement,"  the  uuleome  of  two  institutions,  distinct  in  law,  hut 
blended  in  fact';  the  King's  Court,  and  the  Cwirt  «/  Petrs.  The 
"  Pttfleinent."  held  at  first  at  fixed  [jerioHs  and  by  sessions,  became 
gradually  a  sedentary  body.  For  a  Iouk  time,  royalty  had  only 
one  "Parlement,"  that  of  Paris;  the  provincial  "  Parlements," 
all  of  later  creation,  appeared  succeüsively  from  the  I30Us  to  the 
171KIS. 

(3)  The  citizens  of  the  communal  aufl  aldermanic  towns,  when 
prosecuted  in  criminal  matters,  eould  only  he  trie<l  by  ibeir  munici- 
pal courts,  that  is  to  say.  by  their  peers.  We  know  little  of  these 
courts.'  On  the  one  bund,  the  customs  and  iHxik»  of  customs 
furnished  only  meagre  information  as  to  these  juriivdictions,  which 
were  little  in  sympathy  with  the  myal  and  manorial  offieers  or 
the  juriseonsults.  On  the  other  hand,  although  the  orgunizatinn 
of  these  courts  was  apparently  drawn  from  a  luiiform  type,  their 

'  Th«  coinpoMtion  af  courts  of  jiixtW.  howover,  varied  ai?c«r<line  to  the 
prnvtnom  ana  the  Limes.      Si'c-  VioUrf.  o/j.  fit.  vol.  II,  pp.  'tiil  ~4lÜ, 

'  S«)  on  royal  bAJlirTii  Brv^nol't  l^n-fut-i-  in  vol.  I,  to  üii-  (fülttin  of  "  Loa 
Couliunes  de  Bouuvoijis"  by  PhtUiffie  <U  Biiumanw  il'wi.f  1V12). 

'See  Gmrst  TeMaiui,  "Des  juriilii-tiun«  munidiiatcH  en  France,  du« 
orifiiwa  jiuqu'lL  rordonoanec  du  Muulins  "  15Gß  (&''.  HKM.  Fajiii). 
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jiirisdictinn  varied  from  one  commune  toanother.  Thf  radical  fault 
of  these  jurisdictions,  in  the  mnjority  of  the  towns  where  they 
act4.>l,  VHS  the  union  in  the  stiine  h»Ild^  of  tliir  iidministrativ«  und 
judicial  iiower.  At  Tniiloiiw,  for  example,  —  and  the  urj^itiza- 
tioQ  of  that  torni  was  Ijy  far  the  most  usiihI.  — the  con:?uls  or  "  capi- 
touls,"  who  hiid,  ill  prent  raentnire,  the  governmöil  of  the  town, 
formed,  after  12S.1.  n  eivil  and  erimitial  eourt.  This  court  was 
|)residnl  over  by  the  "  vipuier,"  representing  the  tinint;  but  thw 
presidency,  purely  honorary.  <!id  not  give  even  a  delilieratiie  voice 
to  those  who  filled  the  offiec. 

§  2.  The  tccli'Jii(i.ilicat  jurisdictions,  tlie  courts  Ckrütian,  as  tliey 
vertr  then  ealted,  had  a  double  üourve  of  jurisdiction,  pertotud 
and  rral.  The  privilege  of  elerpy.  which  comprehended  nil  pmde» 
of  the  regular  clergy  and  all  those  of  the  secular  clergy  dow,Ti  to 
the  lay  clerks,  gave  to  those  whose  right  it  was  to  Invoke  it  the 
privilege  to  lie  tried  by  th**e  tribiinaU.  To  this  jiirisdietion 
belonged  al»)  the  cognizance  of  certain  crimen,  committed  by  any 
person  ;  for  example,  thuM-  «f  heresy,  sorcery,  adultery,  and  utmry. 
If.  however,  these  jurisdictions  tried  nil  thes#  cflses.  they  did  not 
alwax*»  pronounce  the  sentence.  It  was  a  principle  of  the  Canon 
law  that  llw  Church  could  not  shinl  blood,  «nd  consequently  could 
not  inflict  capital  punishment.  In  cases  where  the  crime  of  which 
they  claimed  the  cognizance  entailed  the  last  expiation,  the  Church 
delivered  over  the  culprit  to  the  N;eiilar  ann.  wWch  pas&cd  the 
seiit<'nc«'  and  caused  it  to  be  executed. 

The  judge  wa*  u-fuajly  the  bi-shop.  Like  the  lords,  and  proliahly 
before  them,  he  delegated  his  right,  fiM  to  the  archdeacon,  then, 
from  till-  121)1)*.  to  a  spetiiil  dignitary  called  the  "  oßicia!."  The 
ecclesiastical  jurisdictions  ixmsequently  took  the  name  of  "  officia- 
lity." '  Tile  learned  hierarchy  of  the  Church  iiermitled  the  ot^ni- 
7.iLtioii  of  a  serieis  of  uppc-aU.  from  the  oHii-ial  to  the  archbiwhop. 
from  the  tatter  to  the  primate,  tlieti.  finally,  to  the  Poi>e,  as  head 
and  supreme  judjic  of  Chrbtendom. 

§  .^.  DftTelopment  of  th«  Royal  Jurlsdlctloiu.  —  Tlie^  jun.>t- 
dictions  were  all  in  exLslence  iluwn  to  the  end  (»f  the  ITlWs.  Bui. 
wliile  the  ecTlesia.<^tical,  scigiiorial,  and  municipal  jurisdictions 
grndunlly  lose  their  importance,  the  «)yal  juriMlictions  flouri»)!. 
develop,  and  end  by  nlmohl  aljsorbing  the  «tliers.  How  is  this 
transformation  a(rc(HU]»|ished?  AVhat  is  the  portion  of  the  sev- 
eral jurisdictions  in  the  II'iOOs  and  ITlHl»? 

■  See  the  maatcrlr  work  of  FournitT,  "  Lbs  officliUit^  aa  mojrea  &ce,' 
18S0.  uow  unfurtuaaldy  out  uf  prlnl. 
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1.  The  royal  jurisdictions  developed,  like  royalty  iU«lf,  because 
of  iiMirnatliins  of  which  the  tejtisis'  mnclf-  themselves  the  notive 
and  p<-rsevering  iristnimeiits.  Setting  out  fmiii  the  idea  that  tlic 
king  represents  tht-  public  wwlfjire,  as  he  is  the  "  keeper  of  the 
kinjEdotii.'* '  the  officvps  and  jiiriscnn-sults  nf  tlie  «Tonni  arj^iie  from 
thtä  thai  the  king  has  a  preeminent  right  of  juälice  ihmujjliout 
the  whole  kingdom.  They  were  thus  led  to  contrive  various 
n)«tn:i  fEDidually  to  lessen  the  jurisiliction  of  the  setrulur  and  eecle- 
eiastieal  courts  for  the  lieneJit  of  the  royal  courts. 

The  first  of  these  mean»  was  tlie  institution  of  so^alled  rojfol 
ea-iiim.  In  the  1200s  the  causes  of  whieh  the  kinR  claimed  cogni- 
zancM;  in  his  Iwrons'  tfrrilorics  beraube  they  '*  concrrncd  "  him 
are  already  very  numerous.  A  jurisconsult  of  the  end  of  the  l.tOOs 
devoted  twelve  large  pages  tn  their  cnumeration.*  The  Hst  of 
royal  causes  ia  always  bcinj;  uuKiueiitrd  und  will  never  close 
The  Itoman  law  furnished  to  the  legiats  their  best  weapons  in 
thin  strife;  for  this  HRht.  whieh  they  construed  for  the  benefit  of 
royally,  is  typical  of  the  imperial  Roman  law,  Very  soon  they 
beginn  t«»  lay  <lown.  as  u  principle  nf  public  law,  that  all  justice 
emanate^  from  the  kinp.  From  the  end  of  the  lliOOs  they  affirmed 
that  all  the  i^eeular  jurisdictions  are  held  from  the  king  in  fee  or 
aeeondarj'  fee.*  Ilia  barous  received  from  him  the  seisin  of  the 
rights  of  justice,  but  the  kin^  held  them  of  no  one. 

The  practical  consequence  of  this  theory  was  the  introduction 
of  the  apjjftil.  The  feudal  system  had  never  entertained  the  idea 
of  Auhmittinf;  anew,  to  a  superior  judge,  the  litigation  already  de- 
cided by  the  fin^t  judge.  It  did  not  recognize  inferior  and  superior 
ju<lges.  All  llie  feudal  court»,  within  the  limits  of  their  cof{iii- 
zance,  w-ere  superior  courts  (of  last  report).  There  were,  in 
the  feudal  procedure,  but  two  waj-s  of  recourse:  the  apjiral  for 
rrroT  in  taw,  in  which  the  litif{ant  complained  of  a  denial  of  jus- 
tioc:  and  the  appeal  from  falgf  »rnttttce,  a  kind  of  barbarian  appeal, 
consisting  in  wager  of  Iwittlc  by  the  litigant  agiiirist  the  peer* 

■  Or  Uwyers  trwned  in  the  Itoman  law.  ihca  at  thp  height  ot  ita  inSu- 
eiMW  uoder  th»  Rpoaseeno^. 

■  Bwimanoir,  XXXIV.  41.  S^.  kowevBr,  the  formiilH  in  th«  I300ii 
in  th«  "Grand  Coiitumier,"  lloolc  IV,  nh.  V,  oait«d  bj*  ChAronHa*  ir  Coron, 
1398,  p.  '{23.     "(ii'nnrully  s]M'BkinK.  thorn  in  but  one  judtii'p  wliic^U  cnuw 

'  BotUeitlrr.  II,  1.  Compare  Ord-  Stli  Oilulwr.  1371  (f-rJ,  V.  4M) 
reproduced  iu  Ihe  '*Orau(l  Coutiuuier  dc  Fruu<x',"  Book  I,  ch.  Ill,  g.  90 

*  Hv  »upra,  □ot«'.  and  Btaumanoir.  XI.  12.  Book  I,  p,  163  of  llie  Bcif 

Snot  i-dition,  "  For  every  e«nil&r  jurisiiicition  in  the  kingdoni  is  held  of  tlM 
iofi  in  tw  at  «wuudary  fee." 

61 


t3) 


FRANCE,   FROU    1200  S  TO   1G003 


il'*! 


who  sentenced  him.  TTie  iippcal,  in  our  sens«  of  the  word,  is  in 
time  admitted  frooi  the  seigniorial  to  ihe  royal  «ourta,  wlieii  judg- 
ment had  Ik'l'ii  ri'iidcred  Hguiiist  thv  common  custom,  or  -when 
till*  vassiils  or  iiiid(.Tvassals  did  nut  do  as  tli^y  shniild.' 

Fiimlly.  a  right  of  prosectitinii  waa  ret'ogiiized  in  the  king  vliicfa 
hi»  ofliot-rs  made  use  nf  tii  »  ftrrat  extent :  that  i»  to  sjiy,  iho  kinp 
einil<l  summon  Iieforo  liis  courts  all  persons  in  regard  to  any  iimt- 
ters,  except  those  ejiiiming  the  court  or  jurisiiictioii  of  their  lord. 
But  if  tile  pAKy  summonffl  Uns  tacitly  nt-reptol  tlie  royal  justice 
either  hy  aeknowludgiiig  the  righlfuhieas  of  the  demund  or  by  deny- 
ing it.  he  can  no  longim  apply  to  unoüier  court.  The  litigation 
must  l>e  fininlied  where  it  in  hegiiii. 

Tlie  juris*'oiisults  of  the  erown  in  another  way  employ«!  vari- 
ouA  means  to  rc-sLrict  the  jiirlMJietion  of  ihr  eifle^ia^Lieul  trihuiwb. 
Under  the  vague  and  elastic  idea  of  the  crime  of  treason  or  »edi- 
tion {"  l&e-nuijest^")  they  eaused  to  be  iiieluded  among  the 
"  roj'ttt  causes "  various  offenses  formerly  brouglit  before  tlie 
courts  Christian;  but,  especially,  they  weakened,  by  the  creation 
of  CKtiseü  called  "  privileged,"  the  import  of  the  privilege  of  elerg>'. 
In  very  serious  cases  which  deserved  a  punishment  less  ae^■eTe 
than  the  canonical  punisluneiits,  the  clerks  were  tried  by  the  royal 
judges,  unless  the  latter  were  forw-il  to  give  them  up  to  the  Church. 
The  Usl  of  these  pri\ileged  causes,  like  that  of  llie  royal  causes, 
always  continued  to  grow.* 

The  municipal  jurisdictions,  the  criminal  at  least,  usually  sur- 
vived the  supremac)-  of  tlie  communal  towns.  They  ofTered 
few  danger»,  since  the  royal  power  had  indirectly  laid  hands  upoa 
the  immiimtion  of  the  municipal  ofücors.  ^ 

2.  In  thus  extending  the  sphere  of  their  action,  the  royal  jurwi 
dictions  completed  the!  r  organiuation  {  on  one  side,  the  okl  tribunals 
are  ne^n  to  become  mixlificd  and  developed ;    on  the  other,  tri- 
htmals  of  exception  to  R])pcar. 

(o)  Dowii  lo  the  last  days  of  the  ohl  monarchy,  the  provost»  con- 
stituted the  usual  judges  of  the  first  staRe:  the  bailiffs  and  senes- 
chals, originally  itinerant,  .HidwHiuently  IxTome  sedentary,  al- 
ways constituted  the  »econd  stage  of  the  royal  jurisdictions. 
The  Itailiffs,  high  officers  of  the  crown,  dflegatcl  their  |>owcrs  to 
inferior  oificeni  wlio  were  calleil  lieutenanbi  of  bailiwick.  To  the 
criminal  lieutenant  fell  the  trial  of  criminal  causes ;  he  became  the 
judge  in  criminal  matters  for  all  the  eases  transferred  because  of 

■  Beaumamnr,  XI,  2,  3. 

*Se«  ituyarl  ile  Vouftan»,  "last,  orim,"  3d  part,  p.3i.etteq. 
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their  u^a^■ity  from  the  provosts'  jurisdiction.  At  first  he  tri«! 
alone:  Inter,  he  was  «ssisted  by  assessors,  who  took  the  title  of 
tTHinsellors.  But  it  was  iilwu.vs  he  wlui  miiiic  llie  (Tiniiiiiil  t-xain- 
ination,  anH  from  this  point  of  view  he  was,  under  the  old  system, 
an  essfiitial  (»art  of  thi'  nidcliinery  of  repression. 

hi  the  reijjii  of  Mi-nry  II  liiere  were  rreateij  seata  of  a  spe- 
cial importance  eulletl  presidiah  ("pr^sidiaux'").  By  an  «üct  of 
November,  I.S.M.  that  prince  onlained  that,  in  the  chief  hailiwirk» 
and  senesciiats'  jurisdictions  there  shniiUI  be  a  presidial.  composed 
of  at  Ivusi  nine  nuijiistrates,  iiicludin);  tlie  civil  «iid  crimiuid 
lieutenants,  Rcneral  and  particular.  These  tribunals,  .so  far  as 
crimhiü),  were  not  distin^'uit^hed  fruin  other  bailiwicks  except 
llial  they  could  lake  coftuiziinee  of  "*  prcvöml  "  caaes. 

In  the  l*arWment  i>f  I'aris,  the  personnel  of  which  was  always 
gr<iwing,  a  si)ecial  hranrli  eidlpd  the  Tournelle  was  cstnblisbed  to 
tr>'  crimiuid  cases.  Tlie  ordinance  of  28tli  October,  H4(i  (Arts. 
10  and  II),  is  the  first  which  mentions  it  as  di^^linct  frnm  the  othi-r 
branches.'  It  is  ciuiiix>sed  of  secular  eounsellnr^i,  chosen  fmm  the 
Grand  Chatnbre  and  sittinj;  in  the  little  lower  of  St.  Loui»,  la 
TiHimcllc.  fnmi  wliicb  it  takes  it»  name.  The  Grand  riiumbrc 
itM-lf  pninoniiers  the  judgments  prepared  by  these  counsellors. 
In  1515,  Francia  I  constituted  this  viToup  of  judges  a  special 
bmiieli.  But  its  cuni[Hi»itinn  never  wa.s  autonomous.  —  in  this 
sense,  at  least,  tliut,  by  a  rule  of  nttation,  the  eouiisellors  (uisMed 
from  a  ci^il  to  a  criminal  branch,  so  that  even  nitli  this  orgaiiiza- 
ttoii,  the  unity  of  civil  and  penal  justice  was  tilways  the  dominating 
principle. 

The  provincial  Parlements  came  into  existence  one  after  the 
otlier  with  the  devrlopmciit  of  the  {loIitlcHl  [Miwer  of  royalty  and 
the  territorial  exlensious  eauswl  thereby.  Several  of  these  Parle- 
ments did  in  fact  no  more  than  continue  the  old  supreme  courts 
<if  ihc  liirj^e  fiefs  united  to  tlie  crown.' 

The  I'uHenient  of  I'nris,  throughout  its  successive  transforma- 
tionä,  rt-mnined,  up  till  ri-cent  times,  tlic  ('oiirt  of  IVx"n>.  .Ml  tlic 
pc*rs  of  I'Vancc  had  the  right  to  ait  there,  and  they  could  only  be 
tried  by  tlie  Parleracnt. 

Besides  tlieJr  urdinar>'  functions,  the  Parlcmcnt  of  Paris  and 
certain  other  provincial  parliaments,   those  of  Toulouse,   Itoucn, 

' /"firrfrju;«.  •' Kiwii  *ur  ronmnisation  jurfidaire."  p.  16,t. 

'The  Kvi'lii'qm-r iif  Norrtimuly.  Ixicomp  "Fariement."  luwi,  in  1519,  a 
«rriminal  Chamlwr.  TöunicIK  iri  inuutinn  of  Paris-  In  14!n  a  rriminjil 
('hftiiilxT  iir  T'lurnt'ilf  «iw  jn^ctulltxl  aL  Toulouse,  "iw  thitt  criminal  juntico 
iDft.v  bv  administered  om  at  Parid.'' 
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niid  Bordeaux,  took  part  in  the  administration  of  justice  by 
(in>ut  Days,  a  kind  of  solemn  and  temporary'  assizes,  held,  in  a 
pnivincc,  by  commissaries  chosen  by  the  kinp.  The  Great  Days 
always  hail  us  their  object  the  repression  of  serious  and  persistent 
Kcncnd  disonlcrs,  and  of  exactions  made  by  the  local  authorities. 

(b)  IJcsidcK  onlinary  jurisdictions,  tribunals  of  exception  were 
cri'iitcd.  They  wen-  of  two  kinds:  1st.  some  had  jurisdiction  of 
criminal  causes  only  incidentally  to  the  matters  which  consti- 
tuted the  chief  object  of  their  establishment ;  such  were  the  pro- 
vost of  the  Mint  ("Hotel  des  Monuaies ").  the  "  Cour  des 
Monnaies,"  and  the  Admiralty  judges ;  2d,  others  had  a  chief 
criminal  jurisdiction ;  such  were  the  provost  marshals  and  the 
military  judges. 
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THE  PROCEDURE 

Chapter  I* 
THE  ACCUSATORY  PROCEDURE  OF  THE  FEUDAL  COURTS 


1.  Introductory. 

<  2.  The  Accusation. 

3.  The  Theory  of  Proof. 

4.  Capture   in    the   Act. 
'  5.  Arrest  on  Suspicion. 


S  6.     Inquest  by  the  Countrjr. 

§  7.     Detention  pending  Trial  and 

Bail. 
fi  8.    Procedure  hy  Coutumaoy. 


§  1.  IntroductoT?.  — The  forms  of  civil  and  of  criminal  procedure 
in  the  feudal  courts  were  identical.  This  is  a  feature  generally 
characteristic  of  primitive  systems  of  law ;  and  the  feudal  cus- 
tomary law  had  borrowed  it  from  the  law  of  the  Prankish  epoch. 
The  criminal  law  itself  had  doubtless  undergone  many  changes 
since  the  Prankish  epoch.  The  system  of  pecuniary  composi- 
tions, for  example,  had  for  the  most  part  disappeared ;  offenses 
were  punished,  according  to  their  gravity,  either  with  very  severe 
corporal  punishment  or  with  fines  by  which  the  baronial  courts 
profited.  But  the  criminal  procedure  had  remained  accusatory 
in  the  strictest  sense  of  the  word. 

§  2.  The  AccuBatlon.  —  The  action  belonged  to  the  injured 
party  alone,  or  if  he  was  dead,  to  his  kindred.  This  is  a  principle 
as  to  which  the  contemporarj'  sources  are  in  unanimous  agreement : 
"  It  is  not  lawful  for  any  one  to  bring  an  accusation  except  for 
himself,  or  for  his  kindred,  or  for  his  liege  lord."  ^  "  No  one  is 
heard  if  he  be  not  connected  with  the  deceased  by  blood  relation- 
ship, or  if  she  be  not  his  wedded  wife."  ^  "  The  next  of  kin  may 
prosecute  for  inurder  or  homicide,  and  if  the  next  of  kin  be  a  minor 
or  aged,  the  nearest  of  kin  after  him,    or   other   relative    on 

'  [This  Chapter  I  and  the  entire  remainder  or  the  book  (except  Part  IV 
and  the  Appendix)  -  Part  I.  Title  II,  and  Parts  H  and  III  of  Professor 
Ebuein's  "  History  of  Criminal  Procedure."  For  this  author  and  work. 
Bee  the  Editorial  Preface.  —  Ed.| 

*  BeauTnanoir,  LXIII,  I,  " Tr^s-ancienne  coutume  de  Bretagne,"  ob. 
96  (Bourdot  de  Richebourg). 

» "Livre  de  Joatice  et  de  Plet,"  XIX,  3,  $  1,  2. 
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vhom  the  kimlrctl  shiill  nRrce,  may  cln  so.  And  if  [)e«ee 
be  made,  a  minor  may  reamimeiice  the  suit  on  coming  of 
•ge.  But  if  the  procfi-dings  have  brcri  brought  um)  couiplfti-it, 
no  other  ppod^iings  can  lip  bmn^^ht  »r  ('(Hnniem-efl."  '  .U-aii 
(I'Uielin  takeä  gn-at  pains  to  eniimcrat«,  by  way  nf  liniitatinii. 
tho£4-  who  miiy  brin^  iin  uCTUsution  mi  Hi-c«>iint  of  miirdi-r.'  And 
thcrp  can  lie  nn  cTiniiiml  «<-tinn  in  tlic  abscnif  of  an  actni.mT,  'Hie 
criminal  action  being,  thi-rcforc,  merely  a  nmtt^t  Iwtwcen  two 
private  partit-.-s.iOut  duly  ({i.stin^-iiir<li»j  from  theetvil  action  by  cer- 
tain difFfTOii(-'o-4  in  ik-tail  tlue  to  tlu-  ditTiTfiit  nature  of  the  cirt-iim- 
Btanocs  involvrd,  it  is  «-videiit  that  it  was  uiincccssarj'  toen-att' 
for  it  a  »[»ceial  jiroccdiire. 

'Die  prot'tHtiire  was  public,  oral,  nnd  formal.  The  hearing 
was  usnully  hcM  in  the  oprti  air,  at  the  ^atc  of  the  c-astle  or  at  thv 
public  meeting-place  at  the  town.  The  parties  had  to  appear  on 
the  day  fixed  in  the  summon»  ('"  scmoncc  "),  unles."*  they  could 
invoke  some  one  of  tiic  numerous  excn.'se.t  recuRiiized  by  the  ffudal 
procc<lure.  They  could  not  be  represented  ;  llie  impossibility  of 
representation  in  a  rourt.  of  ju.'itii'e  was,  aceonling  Ui  ancient  prin- 
ciples, more  rigurously  maintained  in  criminal  than  in  dvil  affairs. 

The  secu!>er  made  bi»  eumplaint  orally  witliout  omitting  any 
neMSSlirj'  word«  or  making  any  mistake  ("faute"),  which  would 
have  permitted  \m  adversary  to  have  the  coraphunt  declared 
null.*    Tile  accused  was  ohiiged  to  answer  o«  the  spot ;  silence  on 

'  "(Irand  cotilumier  dc  Normanflu'."  eh.  IiXX  ;  Hit-  fullnKinK  t-xtnuit 
from  die  tfuct  pcTniila  the  ma  n  Ui  puntiie  for  his  master :  "  If  any  straagvr 
(t.f..  in  bloort)  iiiahe  un  arcuKution  of  homicide  in  Ihis  form :  '  i  complain 
of  It.  who  bax  felon toiiKly  a-^^ijiiiltod  nnd  killf<d  it-  my  lard  in  mv  pn««n(ie: 
nnd  while  I  was  ilefomliiiii  turn  Iw-  nhcd  lliix  Itloiid  nnil  cmiM^cl  Inix  noiiiid.' 
Tlu'ti  hr-  kIiouM  allow  lln-  liloixl  and  ihf  woutic)  U>  the  jucIk»  in  pn-ni<tioc  ut 
kuiitLt«  wh(i  i»u  Im-ut  » iloi-s»  to  It.  Should  lUv  utht-r  ulTtT  to  lit-fi-ud  lilni- 
M'tf,  batlli'  ^uuld  bf  u'n^^-<l.  a«  aforesaid.  lu  tbir'  wav  murdtr  und  tioml- 
eide  «•»n  besued  by  aatr&ngpr  (in  Wood)." —  "äummn  di-  l^-eibun  "  iTar- 
ilif  editiau),  e.  LXIX.  The  idi«  cif  privatt  vtngtajuf  is  uiiparenlly  always 
tippermoKt. 

■Chitp.  LXXXrJ  »rq.  Although  Jran  (T/h^Un  ru)miti>  «iiiriluni  iwwollaM 
riLniid  ri-l&livM  And  •«von  othinr  porMnj)  (on  forvtifri)  »oil  thi>  Ixind*  Lliux 
)»miM«]int  rpl»?cwl  liK'itcii  o^iiin)  hf  duiiu  thu  lirts  upbutds  tlii^  principle 
atvordltig  to  whii^b  the  pur&uU  belon^N  (o  inl«rv«led  partim  »loiii?. 

*  Stv  rully  on  tli»  formal  aapeot  of  t-he  old  prooedur«  M,  hrunittr't 
noteworthy  study,  «ited  above:  "Wort  uad  Form  in  altfraiijcdsischea 
Proooss."  Modem  writen.  moreovpr,  am  nol  »lone  in  noticing  and 
OOmmeiitinK  upon  th<-  iTintier:  "F»bn>ron  .  .  ,  plpadinz  a  vsuim  oou- 
«wnifnr  a  duol,  and  Imtitiic  pnttwiMil  for  .intiaiid  ilt<  MiiiiULJini  HCninitt 
Kiniry  di-  Diin^örl  that  hi-  ühotiM  prov»  his  fad  by  hw  body  ori  th«  hnltlc» 

tli'Ut.  witlwuli'KprvBslv  ^ayiiiij  tliut  tin-  proof  should  Iw  made  by  t.li nnliab 

of  kin  Mriy,  W3U1  in  uaDgMf  iif  IwittK  drawu  tato  tlur  eombat  hiiturir.  arul 
WIM  ridicuW  l)y  th^»*)>embled  ennipany.  fo  formal  n'lM  then  (be  prwc-i^dur» 
in  surh  cuhmt»."  Litififl,  "I^Ktquier,  ou  dialogu«  des  avocata,"  ediU 
Dilpiu,  ran»  lt)44,  p.  4U. 
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his  part  wöukl  have  {>tcn  equivalent  to  a  cnnf«it^on,  and  in  pnmi- 
tivT  syslrms  nf  law  a  ronfcssion  is  the  best  proof.'  The  riefense 
cotiht  only  consist  of  a  denial  exactly  mt-ctiiiK  the  complaint  in 
<«ch  pttitieiilar.  rt-futing  it  word  for  word.  "  dc  vcrbo  ad  verbum  ** ; 
and  this  irqiiireinent  was  preserved  for  a  lung  time,  except  in 
d\Tl  matters,  where  at  an  early  date  a  generoJ  auawer  "  en  gros  " 
«■«-•*  ptTniitlwI.- 

§  .1,  The  Theory  of  Proof.  —  Tlif  pninfs  were  the  ^ame  as  in 
civil  matters,  and  were  derived  from  the  usages  of  the  Fraokish 
epi>ch,  feiidalijim  merely  giving  the  pnTerciiw?  to  those  which 
best  suit«!  it»  own  ciraimstaiu-es  and  aUowiiiK  the  otJiers  Kradu- 
dlly  to  f«U  into  desuetude. 

Hilt  although  the  exculpatinn  hy  the  tml/i-hrlijer*  henime  rare, 
the  exculpation  l>y  the  oath  of  the  defendant  alone  continued  to 
find  numerous  applicutiiins,  both  ui  civil  casfr»  anil  in  tho:ic  for 
minor  offenses.  The  latter  mode  of  exculpation  is  the  "  deraisiie  " 
("  disraisina")  of  the  old  Nornjan  customarT,'  law.*  Beaumanoir 
calls  it  "  Le  passer  par  loi,"  *  aiid  die  "  Trcs-uncifune  coutunir  de 
Bretagne  ''  contains  a  very  curious  iipplication  of  it  criminally.^ 

In  the  i:J(Jlls  the  ordeid-s  (the  "  piirgatio  vulgaris  "  of  the  Canon 
l«w)  are  rarely  any  longer  in  practice ;  they  were  condemned  by 

'  Braumartmr.  ipcnkinif  of  thu  oonfi'ssiem.  smyi,  "Tili«  proof  i»  frrtninly 
the  beat  und  uliKuvat,  aitd  tin-  luanl  i-sputuivp  of  nil,'"  ,\,\XI.\,  2  I  Salmon, 
No.  1146).  Ah  to  th«  ttuoobäilv  for  au  iiumiHliute  uuitwiT.  »w  iScaumanoir, 
VII.  10:  XXX.  94  (Salmon.  Nos.  240.  äl.-|);  ■Livn)  d«  J.  ei  .le  P."  11. 
14,  (6:  Jfoti  rf'/WiFi.  oh.   lAI. 

•  "Livre  dp  Jostiw  I't  do  Plet. "  XIX,  2.  (  1  ;  i.  Delinle.  "Eoliiquior  de 
NormandW  No.  113;  "llrand  coutumier  de  Mormftodie."  ch.  LVIIl 
rf  i-».;  y*on  d'fUlitt,  phi.  XCI.  XOVn,  0.  CIV;  «njnnrrr.  op,  cU. 
p.  706  tl  »eg.  ('/.  lirillan.  Docik  1.  rh.  XXII,  "oonpomiriH  Appreiln."  N«. 
f  :  "And  a*  t«i  thi-di-ft.-iim',  Lh<?  upiK'Hiu'  inaj  ilrtoiiij  hJiiiH-li  in  ttii»  manucr. 
'  Peter  wbu  i»  lii-re  ileft^niletli  nil  tlit-  Mo  nit*),  and  ull  iLv  trt^iton»  and  cou- 
tHvanoes,  uid  (umpaHeinca  of  miturliJuf  iifruiiMt  the  iH-nton'  of  mipIi  aa  one. 
or  mjcb  BO  one.  aecordini;  as  he  is  chaj-gid.  word  by  word.  And  we  will 
that  in  Ihpse  aiipi-ats.  it  «hall  he  more  necps^ars'  for  the  appellor  to  set 
forih  tho  wiirdw  or-iiTly  wiihoiH  any  omint-ion ,  that  hi>f  a(ipt>ftf  inav  »land, 
lluin  for  till-  i!i'fim<iiint  in  hi«  ilffonKc  :  a.nt\  in  nvory  fi-tony  wi«  (Ulow  th« 
■lufirndnnl  u>  dcfcuil  thi-  wtirds  fif  llic  felony  Ktrncrftlly,  willmut  In-atinK 
hiai  as  uiidi-ftiidt-d."  Briilon  (F.  M.  N'ioliula  udiliou,  1SÖ5),  vol.  I,  pu. 
101,  102. 

'  ••Summa"  (Tardif  edition),  c.  CXXIIl. 
*Ch.  XXX.  Sß  tSttlmon.  So.  912). 

*  <Pldfiia{  edition),«.  IÜ2.  p.  14.') :  "If  tie  \«  Dot  taken  in  the  act  or  in 
pantitit,  or  if  the  faet  in  not  notimou«.  n«  said,  nnd  fcir  iho  rcaKOn  thai  bm 
W«  hv*>d  in  thr-  country  a  yar  arnl  in  of  Bond  reput«  iv*  OOP  who  aoM  to 

monostiT^-  «vnd  markrl  nnd  h<'  is  not  scixi'il  or  arrested  lin-ntisf  of  nirat-, 
bt*  <-'»n  say  in  i-a.ii'  tho  judgf-  wislic»  to  jitoci-im)  against  biiii  lluil  lit-  is  nut 
bound  lo  «ait  f'>r  ti-rt iinoiiy  liy  l.!i(^  oü-totu  in  a  viuni  iii  wdioh  lie  euuld  l>o 
pot  to  death  and  thai  he  prove"  liiiaself  lo  be  of  goo^  repute.  In  the  ev<nt 
Lbat  itr-aniiol  lie  judiciAlly  provid  a^initt  him  to  a  rertainty.  he  shall  Ink« 
fa»  vaawl't  oath  tlisi  hr  did  doi  dn  the  deed  [and  this  done|  the  custom 
deoreec  that  he  icu  fn-ed  atnl  aequjited." 
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the  Ijiteraii  Council  of  I2I.>.  But  before  tliai  time  thoy  play«! 
an  important  piirt  in  Normandy,  as  is  provrd  by  the  fart  tli»t  thvy 
vvTv  widely  pmcliiMHl  in  Kii>;land,'  into  wiiich  rountry  tliey  had 
been  carried  from  Normamly.  According  to  the  "Summa  de 
legibus  "  '  they  were  ihcrt-  n-wnlwl  to  wlivn  a  woman  was  hc'ciisckI. 
und  nbu  wli^n  a  man  waü  accused  by  a  woman  or  Incriminated  by 
"  the  law."  These  lust  wurds  doubtless  point  to  the  prnrtioe 
which  we  shall  later  on  note  in  our  own  cr>mmon  law  a^  that  ac- 
cording to  which  the  person  on  whom  the  "infamia"  was  laid 
l)€Cttuse  of  an  offense  committed,  hitd  the  burden  of  esnilpating 
himself.  "  «■se  puriptn.'."  We  find  a  passage  iu  the  "  Assises  de 
Jfo-iisalera,"  howevt-r,  which  ianciions  the  ordeal  only  when  it  \s 
accepted  voluntarily  and  without  restraint  by  the  party  under 
suspicion. 

In  the  "  Cour  des  BourReois,"  chapter  COLXI  treau  "  dou 
juice  [Ktrtare  " :  *  "  Be  it  known  that  neitlier  the  bailiffs  nor  the 
sworu  OH'n  shall  cau»:  any  man  or  nny  woman  cither  to  bear  law 
forcibly.  But  if  the  ninn  fir  the  u-imiiin  be  accuse«!  of  any  eriine 
imputed  to  him  or  her.  and  he  or  she  voluniarily  offer  to  bear 
law,  reason  commands  and  judgrs  that  he  or  xhe  earutot  rctnict 
the  ofTer,  but  i^  held  to  l>ear  (law)  in  spite  of  himi^etf  if  he  who 


'  Thitufr.  "A  PreliminwT  Trentise  on  Evidvnoc  itt  C« 
7-Iä;    ifot'liMTth.  -A  HfaUwy  of  Englwh  Law."  1.  p. 
MaUland.  "lli-'tory  of  English  Law."  II.  pp.  »HI,  2V7. 


Comnioa  Law,"  pp. 
p.  142;  PolUfck  and 
Englis' 
('.  CXXVI,  S'o.  2:  "011111  niulitTc?  causis  criminalibus  inaecute. 
euii)  noD  haberent  qui  ea>  d«fmdprit  juf»io  (judicio)  w  pureabal  I't  \»f 
minis  [M-r  nqui'in  vcl  jtiniiim  euin  jui«1i<-iu  vol  nitiliorp)!  in  cniniaiililiuit  mw 
ItniM^trntinnt  :  i-t  qunniA-m  hii|iJ>mAr1i  itb  owWia  <<atoliea  »iint  ahjtHüita 
imjuiüiliiiui'  frequeiiU-r  ulimur.  ' 

tki-  Brunnrr,  op.  at.  p.  710  ri  »eg.      Tht!  idohI  ivm&rkAbl«  US«  oT  Ibe  OX- 

cul I« lory  oath  is  ibe  "denaiBe"  or  the  olfl  N'urm&n  i^ustom  ;  "Summs." 
II,  p.  XVI II,  {2.     "E>t  pnim  dixreatna  »Tipcr  injiim  n  quenilo  cucposiUh 
coram  justivijkrio   puricnlio  per  socTuni^ntuin  qutTi'lali  vl  •^oadjutorum 
•uuniin  in  <iina  rat-iemla."     It  vn»  only  admitte«!  in  trivial  wuseit.  ifae 
•■«iiiipiiiN-ji  qiHTfl»."     (■/.    "AiMiWM  ilo  JAniwlein'*:    IiifiTior  court,  oh. 
CC'XXII :   "In  tbd  fOM'  ut  a  man  who  t«  morlally  wounilM.  if  any  one 
appcAT  in  court  and  ertmplain  of  any  on»  who  be-  «aj-s  has  doin'  ihis  wronf;, 
aad  he  who  i»  aocutiMl  of  it  apptsm  and  a»ya  'that  [hv  did  ill  not  ait  Uod 
wills*  and  h«>  domands  an  asüz«  and  is  granted  an  a»die  in  lit«  pr«sMt04' 
of  lb»  »hniti  anil  «worn  mm.  he  iiwf>are  «|ion  llw  holy  M-riptuit»«  that  bo  < 
did  not  do  it  himsetf,  or  iTauK  it  to  be  done,  or  coaicot  t»  the  »<-t,  o<r  know ' 
any  one  who  did  it,  he  i^  tbi-retipon  aequttu-il.  «ince  Im  judinul  oath  iE 
ree«*ivwl.  »§_  wa«  d^mandi-U."     Aarulrr'«  iilitioii.  p.  SW. 

•  "Juiee."  e« Divalent  to  judicium.  Ihi'  Uniiiilitik'  «hieb  doe*  duty  as  the 
iuderneat  of  God.  "Summa  do  logibus  Xonimiiii>."  Tnrdif  edition,  e, 
CXXlI,  No.  2:  "Sirendura  eat  «KO  quod  h*o  prububilia  qija.nd<M|Ue  p«r 
juranwHitum  folios,  quandoqu«  p«r  saammenl»  diinniiii.  qunndoqiie 
quinquc  qtiandoqun  mx.  qUAndoqUP  netite*!!,  in  curia  rcripltiir  paieaU." 
e.  <'5lXX1V.  No.  2:  "Rut  aut<;:m  diMwuin«  piirgntj»  auptT  injurim 
eomm  justkiario  a  quvmlo  «xpuvita  per  sMinunvntum  quervlati  «t  uoad- 
jutvnini  ftU'itDila." 
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char^  the  person  with  the  crime  wislics,  ,  .  ,  ^Vnd  if  he  will 
not  bear  law  a»  the  court  tel).<  him,  reaiion  judges  that  (the  coiQ- 
plninant  be  heard)  as,  since  (the  person  accused)  will  not  bear 
taw,  it  is  very  cl«u-  that  he  had  dune  that  «rhicb  is  imputed  to  bim ; 
for  if  he  hat!  not  done  it  he  would  not  have  distrusted  the  law, 
which  is  a  just  thing  to  all  people  who  seek  justice.'  "  We  also 
fitid  a  curious  applicutio»  uf  it  m  the  "  Trds-aiictenue  coutumc  dc 
Bretagne ;  "  but  tlicre  the  ordeal  appears,  by  a  singtJur  reversion, 
a»  a  "  succHliMiieiitn  '*  of  torture.- 

The  judiciai  duel,  the  appeal  to  the  divine  judgment,  aided  by 
the  uath;?  of  both  adversaries  and  decide<l  by  battle,  has,  on  the 
other  hand,  ii  longer  lease  of  life.  It  is  the  rustomary  mode  of 
proof,  at  least  in  case»  of  crime.  In  all  gerioii.>i  crimes,  for  which 
ibf  piniiKhment  was  loss  of  life  or  mil  libit  ion.  tht-  aecnsiT  ctmld 
poKfC'ii  by  "  u|ii>eal " ;  that  is.  he  eoiild  s[ioii(an»>u.sly  and  luiuiwli- 
»tcl.v  challenge  the  accused  to  the  judicial  duci;*  but  in  minor 
eases  tliis  dirw-t  clialleii|tc  |>roliably  could  not  Ix'  given,  and  proftf 
by  witiicsiWä  would  la'  ni*(-'i-»ar.v.'  The  appi>ttl  \vm,  moreover,  a 
very  risky  proceihirc.  not  only  on  account  of  its  pnrjKwc.  but  als«) 
I>eeaiise  the  challi-riK<'  had  to  l>e  courhed  in  certain  terms  (the 
words  by  which  battle  took  place),  and  an  error  in  the  expres- 
aiona  used  miglit  specially  aggraviite  the  ainditions  of  the  com- 
bat.*    It  is,  therefore,  probable  that  the  accuser,  instead  of  pro- 

'  Kautler  MÜlion,  p.  307. 

•C  101,  Pliiniiii  fdition,  p.  !44:  "And  If  oomplele  proof  cannot  bo 
foiuui  and  eoininon  reptile  orftron^  prenu motion  !■  n<l<lueMl  against  hfm 
(Im  «ngbt  lo]  uudcrKo  ihe  ordeal  "ioua"  ("juice,  jtidmutn')  or  tortur« 
(*E«hinn')  three  linn-*.  .\n(l  if  hv  i»  abl*'  to  endure  thr  Iwrlwre  without 
OOnfemion,  or  lln-  unleal  rjoti*')  ylioiild  >avi^  liiin.  il  would  <'i-rl(iiiiiv  apiNi&r 
tbat  flod  ha^  worlii'd  mlniflea  for  hini  BJid  ^v^  ouvhi  to  lie  wfe.  l*L(T4!ron> 
the  maa  |or  wonuinl  »hall  not  \tc  put  to  iho  ürdi-al  'jüux'  or  the  tortur« 
until  prooe«dinini  liuvo  btvn  takfu  »eiiiTiiit  them  in  «in-h  vra.v."  It  U 
Rurprising  to  And  \h»  "judieium  ferri"  in  Britt»ny  a  eentiirv  «fu-r  the 
fourth  [>«terMi  Council,  for  the  '■Trf-ft-nni-lcTine  cmiliimit"  Ixilones  to  the 
firtl  third  of  tli''  !:(<■)!>;  bill  I  «u«p<-c|.  tlmt,  piarticiilnrly  in  the  chnpterii 
tn^itineorihcrriiitjiinl  prwi.ilun-,  ilie  uuthor  must  bavu  siudii.-cl  an  curlitir 
t«t,  the  dm*  of  whii-li  be  »[ipliinl,  willioul  n-K&rd  toMieirappropriamiiMiw, 
to  Ihn  law  Iff  liiM  (MMi  (line. 

*  Beaiipxanoir,  L.XI.  2  [StUmon.  No.  ITlfli. 

'  It  is  rmlv  "in  n-ipird  Ui  ull  <>time«  involvine  risk  «f  Iom  of  lift- or  limb" 
th&t  ihe  ordin&tK'*-  of  1260  deelare*  th».t  LeDiieforward  proof  by  witnettsea 
nhoil  replfteo  ihe  proof  by  bnttJo.  Cf.  Beamnauoir,  XxXlX,  4  (Salmon. 
No.  1U8):  "l,i»T(.do  J.  pt  P."  11.  IS,  8  I. 

^Jtan  fribdiri.  i-fa.  VXX;  Dcaunaaoir,  LXl.  41;  hXX,  5  (Sal- 
mon. No«.  1264.  1972);  "Ahn'Ke  de«  aatdnes  de  la  coiir  ih-s  Hinintiiiis." 
IMTl  II,  flh.  XXXVI !  "tirantl  poutumior  de  Nonnamlie,"  eh.  lAVIII; 
'■LivTO  d(>  J.  et  P."  XIX.  Xi:  ■RtuhlUseiiieais  dp  S.  I^ui-i."  II.  US; 
BriXlon,  I.  I.  flh,  22:  ".\ii  appeal  !«  a  plaint  brought  by  one  person  aeainst 
anotbi-r  in  a  Met  furia  uf  worJn  with  intent  to  «onviet  him  of  felony." 
t,VtfA<iJ«'ediiion,  t.  I.  p.  ftUi ;  "Stylun  Curiw  Parliamenti,"  CXVI,  JS. 
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ceeding  I)y  wa;i'  of  iIk-  "appeal,"  altlioiigli  tlint  was  avaiUblc  to  him, 
cmUi  offer  t<>  pmv*"  thp  fact  hy  witness«'«,  suhjecrt  If»  the  accused's 
ri^lit  aulist'iiueiitly  to  falsify  {"  fausser  ")  these  witnesses. 

TliU  tcstimuniul  pnntt  wiu  quite  dilTciviit  from  tliiit  kiiuwii  In 
the  Intor  systems  of  law  ;  it  was  entirely  formal.  The  witnesses 
prcx-fL'iieil  ti)  pronounce  a  furmnia  which  they  somctiincs  merely 
rejM-utvd  after  tlie  "  avunt-parlivr "  or  udvucrnte;  this  formula 
must  state  that  they  were  eye-witnesses,  anH  they  eonfirtned  it 
by  swearing  on  relics.'  Two  witnesses,  fulfilling  these  eimditions, 
were  sufficient  Co  entuU  condemnation,  and  their  onths  necessarily 
led  to  that  result : '  in  sueh  a  system  the  witnesses  could  not  l>e 
eniimeratiil  nr  Ihrir  evidenee  wt-ighed.  'lliese  wIUm^scs,  prixliiail 
on  the  day  fixed  by  the  decree  which  ordered  tlie  proof,  from  which 
no  adjournment  eonld  he  grant«!,  testified  at  the  hearing  in  open 
court  and  in  amfmntatioii  witli  the  jmrlies.'  This  publicity  was 
necessary,  for  one  reason,  to  allow  the  accused  to  make  use  ol 
a.  valuable  ri>;ht.  that  of  fal*iff/ing  or  ehnllenging  the  witnes-ses. 
He  eoukl.  in  effect,  accuse  them  of  jjerjury.  and  on  that  ground 
challenge  them  to  the  judicial  duel.  Tlw  uction  would  the»  de- 
pend u|*on  the  outcome  of  that  liattle.  This  challenge  had  to  be 
made,  according  to  some  Huthorities.  Iiefore  the  taking  of  the  oath  ; 
according  to  others,  immediately  thereafter ;  but  it  was  certainly 
e^)sential  that  nit  the  actors  in  the  drama  should  he  present  when 
it  was  made.'  Seeing  that  the  "  garants,"  as  the  witnesses  were 
culleil,  risketl  their  lives,  they  couki  iK)t  l>e  compelled  to  testify. 
For  other  reasons  a  large  number  of  persons  were  ineomjjclent  to 
testify;  in  this  category  were  included  all  who  were  nniihle  to 
fight,  women,  minors,  and  the  dergy,  for  example,  and  all  those 
social  reprobates  who  were  considered  infiinious. 

The  foregoing  is  a  sketch  of  tin-  teaiüng  features  of  the  ancient 
accusatory  procedure.  It  was  entirely  oral;  writing  played  no 
part  in  it.     Wlietlier  the  proceeding  cbosen  wn»  by  appeal  or  hy 


'  •■Oniml  eoutuniier  de  Normaniliv" :   "  Wit newc.i  in  Ilie  «-eMlnr  eoiirt 
are  thow  »ho  testify  to  wliat  ihp  rumpiainanl  liiw  »lltvil  in  thew  word»: 
'laaw  andlieardiCand  I  am  reaily  loilo  wiml  iliciijiirt  riimv(li<i'.r<<».'  .  . 
Cf.  Jean  iTIbrhn.  chs.  70.  77;    Btaumanoir.  XXXIX  S<    ISalnioii.  No. 
IWO). 

*  BeaMmnnoiT.  XXXIX.  &;  UCI,  &4  (Salniun.  No».  114».  I7ß2>: 
Jtan  iJ'fMin.  fb.  6R. 

'  BrttntiutHoiT,  XXXIX,  7S  (Snlmnn,  Xo.  1222) :  "  Tn  Kiich  a  OKie  i1m> 
proptr  coun*"  in  Tur  the  wilm-M  to  n|»|war  in  open  court  far  the  purpowof 
watliyiDt  |)<<>>IiHv.  anil  itMtn-  lie  hiav  be  ehalbFneetl." 

<Jffin  rf/Miti.  eh.  74:  "CM  am  «mIiwr  d«  la  Ilauti»Cour."  101; 
Phitlippe itr  Vnrarrr.  cb.  10:  Gtaffrry  le  Tori,  ofa.  23;  Btaumanoir.  IJCl, 
^"i  (S*linon.  So.  1762). 
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tnsliamniikl  proof,  it  vrns  an  equal  and  public  contest  lictwvcn 
twri  private  [)ersons. 

But  this  system  was  notably  barbarous  and  inadequate ;  and 
it  was  bound  tu  U*4ive  many  crimvs  unpuiii^Iivd.  Vvry  soon  it 
came  to  be  seen  that  the  conimuiuty  and  the  State  were  sufferers 
from  ihc  offense  as  well  as  tlic  private  individiiül ;  and  even  before 
the  advent  (»f  ii  new  system  this  iden  had  stamped  it»  influi'iice  on 
txrtain  points  of  the  proti-diire,' 

§  4.  Ciptur«  in  Ui«  Act.  —  Captiire  in  the  act  ("  taking  with 
the  mainour."  etc.)  waa  oriKinally  subject  to  special  ridea;  we 
itstiaDy  find  it  occupyinj;  a  plact-  of  itn  own  in  primitive  systems  of 
law.  .Mthiingb  tlie  proserntiun  of  ixime-s  is  not  readily  admitted 
in  primitive  tim«a,  that  is  because  it  was  considered  almost  im- 
possible to  clearly  convict  iin  luciisiil  wlio  tleiiied  lii^  KtiÜt.  When 
he  is  taken  in  the  act.  however,  the  pnwd  iMToiues  clear  and  all  hesi- 
tation vanishes.  During  the  Middle  Xgcs.  when  a  person  was  taken 
in  tbeact.  tin  «ei-uscris  uniiecesMiry  nii<l  tlie  wa^cr  of  luittle  is  not 
available.  The  justiciar,  siirruunded  by  his  men.  before  whom  his 
servants  ("scrgcnts")  bring  an  individual  taken  in  the  act, 
judges  him  at  once  in  the  piililic  prcseiiw,  itt-cording  to  the  testi- 
mony of  those  who  have  seize«!  Idm.'  We  also  know  tliat,  fol- 
lowing the  traditions  of  the  Prankish  epoch,  the  feudal  procedure 
had  onKinateil  a  foniial  «iitl  iiiKt-nioil»  way  of  preserving  to  tbc 
Affair  tJie  character  of  a  capture  in  the  act  for  a  certain  time  after 
its  accomplishment.  This  was  the  arrest  "  by  hue  and  cry  "  ^ 
tlie  pursuit  by  "  haro,"  "  harou,"  or  "  harcu."  * 

^  Braumaitair.  LIX.  7  (Salmon,  Ko.  1673):  "Malefactors  not  only 
traaiKrBM  wwnxl  Ihi.'  adx'erM  partim  anil  llit'ir  kindred  hul  altostniail 
the  lofd«  who  an-  ttu-ir  proUwturs  and  juHlii-iam." 

'  '■  It  \<t  nM  ptiipiT  for  any  ooo  to  proofd  npiin«!  him  ...  for  *wh 
a  ili-ii)  whkJi  in  »o  ir]fnr  should  bo  nv^rngotl  l>v  (110  judKn  officüllv.  aa  long 
S8  no  fiiw  proeetida a^aiiut  him  dircntly."  Annum.  VI.  12:  LXf.  2  (SaT 
inon.Ko«.208.  1710>:  •'Uvrt.d.- J.  *rt  P."  XIX.  44.  S  H-  Tlw? -AMäspsdL. 
b  cour  dvit  Itour^Hib"  btu  a  curious  ebupler  in  i-uanection  wltk  IliLt 
poial,  ell.  CCLIX;  "If  perailvcniiin-  it.  happen  that  one  man  SMaull 
iuiQth*T  and  kill  him.  or  a  woman,  urn)  two  vaualB  pav  tbe  apol  and  »e 
titni  coRiiiiit  till.'  ottenup  and  aircnt  him.  oa  all  ransla  should  hold  and 
OTT^ct  Ifur)  nil  the  riehT«  of  ihiir  lord  and  all  thewroDC«  done  to  him. 
aiul  i(ihi-ydrli\i'rhiin  »vit  lottioiv>url  and  tbeyaav faithful) v  in  the i-uurt. 
before  thi^  slivrirr  ami  th>'(^fhi^\-in>ion  the  faith  and  tioituv*  wtiirh  thrvowi- 
to  the  king  ibsl  lhi*y  suw  him  mmmit  thin  rnurd«^.  rniuton  itidRt'«  aaaMiai* 
maiMts  Ihat  tl  )■>  adjudKc«!  (hat  ti^ch  pcnon  ü  ■tlsint*;']  «ithout  b«itle 
■nil  llutl  it  avail  him  nni  to  !<nv  *no.  as  <fui]  «jUn.  Iu-  did  not  d»  it.'  but 
he  should  b«- imm<<dial«ly  haii|Zi-<i.  Fort«  thi"i-i;li'iit  «hoiild  thelMtiinnn^ 
of  lao  va»aU  in-  equal  to  two  ««'oni  wM-n  or  'Afli^i-init"  in  »tach  a  matter. ' 
Edit.  Kaiilrr.  |i,  rii4. 

'"Graad  ooulumier  de  Nnrmandi*-."  i*h.  ->l  :  Braamtn'nr,  l.il.  16; 
X.XXIX,  43  '^Imnn.  Ko«.  l.'7l.  11fi7(.  Tin-  iin-viiwlay  i.-nt-Iw-ik»  on 
Knclish  law  »liU  dcMrribe  thi«  prot-Mlure  a*  the  "anest  by  htie  and  i^," 
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All  this,  however,  gave  but  a  limited  scope  to  th«  public  prosfr-  ■ 
cution  ;  an  endeavor  was  mscJc  to  go  furthrr.  \\'hat  whs  to  be ' 
done  in  ih«  case  of  the  murdiT  of  a  man  who  left  no  relatives? 
In  such  a  case  it  »as  unreasonable  to  confine  the  aceiisation  to  the 
person  injured  or  his  relatives;  and,  ac-cordinf;  to  certain  writers 
on  the  custoouiry  law,  it  became  the  diit.v  of  the  public  authorities 
tn  intervene.  "  If  it  pcnid venture  happen  that  a  man  or  woinnn  be 
slain  and  if  this  mtmler  be  imputini  to  any  man  and  he  who  h 
dead  have  no  relatives  or  friends  (in  blood)  male  or  female  who  de- 
mand his  death  from  hiin  who  killed  him,  reaMiii  judgen  that  the 
klnj;  or  the  lord  of  the  soil,  or  the  lady  of  tJie  tuwii  if  it  belonn  to 
her,  is  bound  to  demand  his  death  hy  law  and  by  aÄsize,  and  the 
raeth»d  Ls  to  assign  a  chiimpton,  if  he  (the  pen«>ii  aoeiiscd)  deny 
this  misdeed ;  for  our  Lord  says  in  the  Scriptures  that  the  blood 
of  the  poor  eriitl  out  to  him  for  justice  sayiiiK  '  I>ird  (Jod,  «vciijtc 
the  hlooil  of  tl>e  poor.'  An«!  since  this  is  said  by  our  Father  in 
Heaven,  sa  should  it  be  understood  on  earth  by  taw  that  to  tbe 
buron»  court  should  Ih*  given  earthly  vcngcntuT  a»  i>  laid  down  by 
all  eomtnaiMl  ments.  And  for  this  purpose  his  ri|;ht  is  estabÜshed 
to  undertake  these  matters  and  to  avenge  the  death." '  "  If 
the  king  impute  to  a  man  tlmt  he  ha»  killeil  another,  he  ordains 
that  he  he  punished.  To  thi»  the  man  may  reply,  *  1  will  not  an- 
swer. US  it  is  not  law,  ^inee  one  should  not  siisner  for  such  a  deed 
wlien  no  one  c'<oni]dain.s  except  you.'  It  is  iiske<l,  What  says  the 
law?  And  the  answer  in:  If  such  man  as  llie  deceased  had 
children  or  desoendniits  or  near  relatives  who  were  able  to 
avenge  their  relative,  the  suit  i.t  theirs,  not  his  lord's.  But 
if  the  man  or  woman  who  is  killed  have  no  relative  who  can 
■venge  him  or  her  the  king  enn  pursue  and  administer  punish- 
ment ;  the  corporal  puniahiuent  of  such  person  belongs  to  him 
who  wi:<d  him."' 

§  .5.  Airait  on  Suipleloa.  —  There  was  still  another  situation. 
If  the  victim  or  any  of  his  relatives  were  stUl  li^ing  and  made  no 
complaint,  the  banuis'  «"ourt  had  no  cognistanL'e  of  it.  Bvit  in 
course  of  time  a  right  was  a-scrilwd  to  it.  Altlioußh  the  public 
authority  could  not.  in  its  ovni  name,  press  for  the  application 
of  the  punishment,  it  wus  «t  Iwist  granted  po«-er  to  *ei/.e  the  male* 
Soe  Sics&^n'«  I'CoiniiwntwiM  on  Ihv  luv«  of  Engl*nil,"  Bouk  IV,  p.  3dl 

>"AMtwadelaBaiswCour"eli.  CCLXVn.  p.  3-24  (mUu  Kmiiltr). 

'  "  Livw  dp  J.  *t  P."  XIX,  45.  S  I ;  c/.  iiniJ.  i  2 :  '■  It  is  a«ked  if  an  »D- 
•wtr  ahttU  bo  made  to  hini  when  be  (the  injurMl  party)  make«  oo  complain  U 
llie  reply  is  ia  the  ncicativp.  sinuo  be  is  alivo  againit  whom  tJie  oflvnae  is 
■aid  bo  have  b««u  conunittvd." 
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factor  and  invoke  the  necessary  proceedings  by  the  interested 
parties.  Numerous  texts  lay  down  this  principle.'  But  this  did 
not  furnish  a  final  solution  of  the  difficulty ;  and  from  this  provi- 
sional state  there  were  two  ways  out. 

According  to  the  logic  of  these  old  institutions,  the  action  of 
the  public  authority  in  seizing  the  person  on  suspicion  was  but 
a  means  preliminary  to  accusations.  So  we  find  in  texts  of  the 
most  diverse  origin  a  procedure  of  the  following  nature.  It  is 
the  duty  of  the  lord  to  announce  by  sound  of  trumpet  that  he  holds 
such  and  such  a  person  on  suspicion  of  such  and  such  a  crime,  and 
to  call  upon  the  \"ictim  or  his  relatives  to  constitute  themselves 
accusers.  If  after  a  certain  period  and  several  pubhcations,  usually 
made  at  three  assizes,  no  one  appears,  the  prisoner  is  liberated  on 
bail,  or,  according  to  other  writers,  he  is  Imprisoned  for  a  year  and 
a  day.  If  no  accusation  shall  have  been  brouglit  within  that 
period,  he  is  finally  set  free  and  acquitted.  "  The  lord  should 
allow  him  to  go,  and  he  ia  acquitted  of  this  murder,  so  that  he  is 
no  longer  bound  to  answer  any  one  who  accuses  him  thereof."  ' 
The  following  is  a  very  clear  summary  of  this  procedure.  "  No 
one  shall  be  arrested  on  suspicion  for  such  deeds  involving  corporal 
punishment  if  the  grounds  of  the  suspicion  are  not  clear  or  rea- 
sonable. And  if  any  one  be  arrested  on  suspicion  he  can  be  held 
forty  dajs.  And  if  within  the  forty  days  no  one  appear  to  accuse 
him  he  shall  be  liberated  on  bail,  body  for  body.  And  this  bail 
shall  last  for  three  periods  of  fort>'  days  each.  If  no  one  appear 
to  accuse  him  his  surety  will  be  freed ;  it  may  be  that  if  any  ap- 
pear to  accuse  him  within  a  year  and  a  day,  such  person  will  be 
heard,  but  not  afterwards."  *    This  was  merely  a  stimulant  to 

'Jean  d'lbelin,  ch.  85:  "The  lord  shall  cause  uparoh  to  ht  madit  for 
him  who  is  ch^^ed  with  the  murder,  if  he  is  his  Bul)je<.-t,  and  anpri:h<;nd 
him,  and  put  him  in  his  ftrison."  "Campilalio  dt-  L'silxiH  Anaf^^vie," 
S7:  "Custom  and  law  is  that  no  man  !«■  arrcstwl  without  'plaintir* 
(accuser)  it  he  be  not  arrested  on  the  »ifot  or  appivhcndwl  by  judi^eH  <in 
suspicion.  A  murderer  can  properly  be  arresi»il  without  ai;i;us»'r  when  he 
baaslaiatheman.  for  the  V>loodi-riesout.  Thi»  was  hHowd  us  in  th«  kitUnK 
of  Abel  by  his  brother  Cain,  to  whom  (lofl  said :  'Cain,  the  voice  of  Aliel 
thy  brother's  blood,  whom  thou  hast  kiII>-deriethuntomefriim  thei^ound." 
"Livre  des  Droiz."  {  3;j4:  "A  judife  should  not  apprehend  anvWiy  with- 
out accuser  or  without  present  mi^lo-d.  or  on  sUKpidon.  But  he  muy 
properlj-  apprehend  the  murden-r  when  hi-  ha«  «lain  a  mati,  for  the  hiood 
complains."  "UiTe  de  J.  et  I'."  XI. \.  "J*i.  ii  ■>.  12:  "Ktab.  deS.  \^)m\\." 
II,  16;    Bta'imannir.  XL.  14:    XXX.  \*\  '.Salmon,  No-*.  VIM»,  917,. 

•  htaumaitoir,  XXX.  W)  Salmon.  No.  917j;  Juiti  d' Ihthn.  ehs.  :j.^.  S'; 
"LJvTe  de  J.  et  P."  .XIX.  2'i :  *"<oinpiUttio  de  uMbu»  And'rgavia:.' 
J  24;    "Ii\Te  de»  Dnjiz. "  {{  2.'f2.  :tK7. 

'  "Li>Te  de  J.  et  P."  XI.\.  2'i,  \  12.  Awrordin«  to  some  writer-,  fij.al 
release  took  place  on  the  enpirv  of  the  time  for  publi'^^tiou.  fifuur'.-jr.oir, 
XXX.  91  (.Salmon,  No.  91S,. 
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private  annisatinn ;  it  was  not  prosecution  in  the  name  of  the 
Stat?.'  This  practice  was  even  employed  to  give  immunit)'  to 
whomsoever  had  committed  an  aet  wliich  might  Kive  rise  to  a. 
criminal  prosecution  on  the  part  of  the  \ic-tim,  or,  if  he  was  dt^, 
on  the  piirt  of  his  relatives,  and  it  was  doubtless  for  this  reasoa 
tJmt  it  aurvivi-il  oa  loiin  us  il  did.  Ik-  di-Üvi-red  himÄlf  up  to  the 
lord,  who,  by  menus  of  n  proPciUirc  regulated  hy  custom,  made 
piihlic  the  farts  and  Rave  an  tippnrlutiify  to  |mssible  atvu-ser*  to 
com«  forftard.  If  th«  prescribed  period  txpired  without  any  «c- 
cusution  being  brought,  the  jwrpctrutor  uf  the  deed  hud  iiotlilng 
further  to  fear,  as  prnstcution  wiis  no  lon;[er  possihli;,  ^^le  "  Trfts- 
ancicnne  coutume  de  Bretngiie,"  which  ca\h  thii^  procedure 
"finportcr."  doubth-ns  («muisc  it  "  put  nit  end  "  to  the  whole 
matter,  pives  full  details  nf  it.-  We  also  fiiul  llie  same"  practice 
in  the  "  Livrc  des  »sages  et  andcnne»  cnutumcs  dc  la  c«>mt6  dc 
fiiiynea  "  in  1-'M4.'  In  the  latter  iiistnrioe  the  procedure  is  blended 
with  that  of  the  inquest  by  the  eounlry,  "  enqii^te  du  imij's," 
^of  which  wc  aludl  trtut  in  the  next  .-Mx^tinn).*  pnibahly  in  onlcr  to 
make  it  more  decisive  and  efScaciouH,  This  i?»  railed  "  ]>uttinj5 
oneself  to  law  "  ("  se  mettre  ä  loi  "),  a  term  which  is  often  used  in 
«rtain  l-laiidcrs'  text»  to  di'iiotc  the  actioti  of  a  inuii  who  by  this 
means  exposes  himseJf  to  accii.'^tionK  with  the  real  object  of  se- 
curing himself  against  any  posüble  Recusation.  It  is  only  to  be 
supposed  tliflt  the  jwrsori  who  tlms  s[>ontancou«ly  exposed  himself 
to  prosecution  did  not  do  so  unadvisedly  or  without  first  taking 
due  pperautions.  TTiis  procedure  was  most  frequent  in  the  case 
of  homicide  by  mUad venture.  'Hie  "  Livre  des  usages  de 
Guynes  "  gives  as  an  example  the  killing  t)f  a  man  in  an  archery 
contest;  and  one  text  recommends  the  perpetrator  to  eom- 
promi«*  at  once  with  the  interested  itarties. 

§  a.  The  Inquest  by  ch«  Country.  —  Tlierr  wn.i  aitother  alter- 
native.   The  prisoner  miffht    agree  to  be  judged  without    any 

Ma  cerlaiii  prrivincM'ii,  M»  pi^H-iiMlur»  ci>ulil  1>o  iuvoku*!  I>y  tliu  Mnon 
under  «uspieion;  it  «a«  thru  hui<I  ihttt  h«  put  bfmwif  "to  lib  law  '  <"& 
loi").  See"Anoieneouluini4'rilt'  Pi«»rdie"  (Jfarnur'aedilioni,  LV(,p.47). 
"In  law,  Anilrieu  The  knieht.  Jrhan  and  llenii  hrolhers.  who  pul  Ihunnvlves 
to  Ihw  in  \hv  court  o(  I'uilü'U  at  Al>lwvilli>  »ml  were  allow»»!  (o  ilo  »u  on 
napicion  of  tl«-  kiilinir  uf  Cnliirl  Hiirtniit,  3i»il  Kiiiiniuini'<!  wvcral  Uinvsliy 
wafer  of  ballli'  »ny  who  wiihrvl  ^a  charge  tlii>m  nn  lu^noiint of  thi<'  taid  ku«- 
piciOB.  to  »ppaiar  tkiid  liu  nglil  iind  Inn-  iiddii  thi-ni ;  iLint  n»  opc  npjMiwvd 
tieainst  th«m  or  offravv)  .  .  .  rulcaM-i]  uuil  ulMuh'i-d  of  Ihi^  «aid  huhiik-'Iou." 

*  [PlaniaV»  ediliau),  o.  CI.  Cll,  p.    I«-1«. 

'  {Tailiar  anil  Conrimt'i  edition,  S&int  .Kuer.  IS^-V)),  p.   144  f(  **■?- 

'  Btmrin,  "  L'acreplalion  dt  rcnqiiM«'  dans  la  i>roc<klurp  eriminvlle  au 
Moyro  .^ffr"  in  "  Itevue  e^n^miu  du  droit,  de  Is  lifeislniiun  el  de  la  juri»- 
prndet)»'."  1888.  p.  14  et  ttq. 
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accuser,  under  a  certain  ppoceduro  callwl  by  the  texts  the  "  m- 
qutst  by  lilt*  country  "  ("  I'enquSte  du  pals  "} —  "  VChea  any  nnv 
U  arrest««!  on  suspicion  of  ii  si-rious  ofTviise  ...  he  may  be  asked 
if  he  wiU  submit  t»  the  inciuest  int<i  the  matter."'  The  ai«ent  of 
the  prisoner  was  absolutely  nece-ssary.  "  Be  it  known  tJiat  no 
one  is  cüiwlt-mm-d  by  inqiiv-it  link's»  he  siihmit»  thereto."'  It  is 
true  that  very  stremious  means  of  persuasion  were  used  to  obtain 
this  assent :  "  Ilr  ought  to  I>c  arrest  ed  by  the  judge  and  imprisoned 
for  a  year  iirid  a  day  with  very  littlp  to  ««it  and  ilrink,  if  witlnn  tfutt 
time  he  does  not  submit  to  the  inquest  by  th«  country."  *  The 
old  "Coutume  de  Bourgoync"  (127fl-i;irin)  also  Hays  (.Art.  13, 
"  Rnque^te") :  "  Inquest  made  again:«!  any  one  for  crime  ia  null 
unlosii  he  puts  himwif  on  inquest."  '  Tlie  "LiiTc  des  cftutumes 
notoin-s  drmcnfe'M  uu  ChasteU-t  de  Paris"  wants  »Kainsl  in- 
advisedly putting  oneself  on  inquest:  "Xo  one  should  put  him- 
!*'lf  on  iuqiifst  if  In-  can  help  it.  for  he  may  put  himself  in  very 
great  darijter.  since  evLTjiKMly  cannot  l»e  friendly  to  him ;  but  he 
can  properly  authorize  the  judge  that  he.  under  God  and  on  his 
w)iil,  inquire  and  eause  inquiry  to  be  made  by  his  liege  vaisaK 
ami  Ulis  can  be  done  where  there  is  no  complainant."  *  The  effect 
of  acceptance  of  tlit-  inquest  by  the  accused  whs  decisive;  it  was 
eondiictt-d  both  fur  and  »gainst  bini,  and,  as  lleaumannir  says,  it 
"  ended  the  quarrt'I."  According  to  its  result  tlie  nmn  was  ac- 
i|uittc<l  or  rtiiidemni^. 

\Vliat  wa't  thia  inquest?  It  wai  a  kind  of  proof  .by  witne.'ises. 
but  i-ery  different  from  the  common  law  testimonial  proof  before 
dewribcd.  It  was,  moreover,  no  new  tiling.  It  had  existed  in 
the  <'arIovingian  |>criod  under  tlie  name  of  '*  Inquisitio."  *  Tlie 
faet  that,  in  France,  it  was  ver>'  soon  merged  with  the  testimonial 
proof  intriKluced  by  the  Ordinance  of  1200  makes  it  ratlier  diffi- 
cult definitely  to  ascertain  its  features  from  the  texts  of  the  lUIHJs. 
The  "  Grand  C'outumier  de  Nnmiaiidie,"  Imwevcr,  gives  a.  detailed 
description  of  it.'    "  Those  people  who  are  likely  to  know  about 

>  Beaumafurir,  Xi.  14  (Sftlmon,  No«.  t23&-l33S). 

'"  Ldvrade  J.et  P."  XIX, 45,  i  1 ;  "  Ancion  coummier  de  Pieajdie,"  p.  S2. 

'C/.  Bmamanoir.  XXXIV.  21  (Salmon.  No.  10421. 

*  CharUi  Giraud.  "  Kssai  gur  rhistuire  du  droit  rraiM;<üii  au  Mojeu  \(Cf" 
vol.  II.  p.  -Mi. 

»  Moftif»  (edition,  {  61,  p.  71. 

'  8m'  M,  Brunticr,  "TUv  EaiAi'iivus  dir  BehwurgwiuhU.-."  pdrtioul&rly 
ftUai'lor  VI. 

'Cb.  L.WIII.  Til«-*  Latin  Uutl  aocordiag  to  ibo  ■'Somina"  i*  as  fol- 
lows (11.  cb.  II,  i  13) :  "Si  autetu  de  miillro  fact«  nulliit  eit  qui  w-qu<^ 
lam  fairiat  aut  claniiomn,  sj  |)ul>lii?a  infamia  aliaiK'm  supiT  hon  Tecorit 
i-riniiDusuiu.  per  jusliciariuni  dübel  Brrealari  et  ormu  ciucvn;  oben'%'B,ri 
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the  offtTisr  shall  Im-  siimmtmcd  withmit  rielay,  to  the  number  nf 
tnenty'four  at  least,  i^iich  as  are  not  »uspected  (of  bias)  from  Ukc 
or  dislik«  .  .  .  the  mo»t  cspabl«  and  the  roost  honorable  in  the 
pittor  where  ihi-  ofFciL'«.'  wa.-*  commit tmi."  'Ilic  iMililT  is  to  bring 
them  singly  befor«  ionr  kjiigbt:«  anj  cümnilt  tbär  staleoteiilä  to 
writing:  then  "  the  accused  ^luill  be  brought  furn'ard  sihI  ho  shall 
Im-  aske<l  if  he  «■i->heH  l<i  object  to  ("  saniiiiiT  ')  any  of  tlie  swearers, 
who  sliall  be  pointed  out  to  him." '  Finally,  the  swearers  are  called 
up  t^^ether  mu\  what  they  have  »aid  i.t  read  over  to  the  accu-sed 
by  the  jud^.  "  And  they  sliall  ackiumledj,'e  thsU  they  have 
so  swoni;  and  upon  that  juilnfruent  :>hull  then  \k  pronounced 
witli  the  advice  and  on  tlie  opinion  of  the  aAsi.'itnntti  of  the 
court. *■ 

In  England  this  ini»titutiun  played  u  leading  part,  a»  we  shall 
later  see ;  it  gave  birth  to  the  jur>-  in  criminal  matter».  Although 
it  proved  barren  in  Kninee,  owing  to  its  someuliat  nn/avorable 
enviruniHCtit.  it  ia  none  thi-  le.-»  the  »amt*  institution  m  that  which 
attained  such  a  splendid  development  on  the  other  side  of  the 
Channel. 

A  few  of  our  old  texts,  however,  sbiiw  tiie  "jur€c  du  pays" 
in  what  seems  to  me  tu  be  a  different  application,  and  call  to  mttid 
the  "  jury  de  d^nonciation ;  "  this  oi)erate(l  in  the  ^Js.  as  the 
<*apitulurics  »how,  und  survived,  without  any  real  interruption, 
in  the  ecclesiastical  procedure,  where,  as  we  sliall  presently  see, 
it  culminated  in  the  "  inqutsitio  generali»."    It  was  abo  the  anti- 

usquf  ad  diem  et  annum  eum  pmuria  viülui  et  potua :  nisi  interim  tupnr 
hoc  inquifiitiunem  [»trie  Be  ofnnt  suBtinore.  Quam  ei  sustincre  valm^rit 
M>tli«itudo  juslioiarii  d«b«t  nrix-uraro  quod  omne«  illi.  quos  de  iiiultro 
«Liqtüd  sdre  pniwunii»nrit  vi>l  ipxiii;«  alic|U»in  notif^nTii  liafn'rc-,  dp  quocum- 
qu«-  loco  fuenni,  mriim  in  CMia  din  vt  lono  faci>t  ronvonin-  ct  lior  »iiliitn  ct 
inopinalc,  ot  ntuia  prupUr  qUMO  eos  faeisl  aubiDniiiri  c-ck'iur,  ii«  pnr<Tnt4ut 
cnmimm  i-vruin  prv«*  vol  precio  c-oimmp^tit  »i>crawt;atiL ;  i-i  ab  eio  uno- 
quuquf  per  se  vot^to.  (Hiram  IIlI'  iniliiibii!^  iitm  Huspiviiri,  utrum  rrim- 
Idoüus  iUud  mullrum  Tecerit  inquiratur  diligenter.  Kt  auditiü  djctia 
eorum  H  inBcriptis,  et  li  sufflüiens  sronium  super  aliquem  miu-rit  diclum 
ejus  pro  nuUo  deb^t  reputari  el  a  jurta  debet  n^movcri.  El  m  sufficiena 
non  ruerh  «eoiiiuni  iiihilominu«  ultvriu)  proocdatur.  |  14,  Hujuxniodi 
jurrm  ftcri  dtV>et  |»-r  XX!!!!"'  hnminr««d  minu*  logaioc  quos  nrr  fitvor  nms 
odium  a  jiirra  di'liPiit  amoverc  ...  S  IK.  Post  luic  nutrm  n>rmin  ipua 
jurnloribus  tt  «lii»  in  puliljvo  i'wnvo<-alia  Oietutn  eorum  i-onmi  rw  deMC 
per  juttieiarum  ni-itari  n  ftft  junture«  ouaflteri  quod  iih  juravvrunt.  Rt 
auper  hoc  debet  fteri  Judinum  in  tnn^tm'Dt«  el  judieium  fotilum  tiiiti-  dil»- 
tloneadimpleri.  el  quod  XX"  eorum  jur»verini  obierveiur.  El  si  aliqut 
eorum  Be  nes^ntes  djxerint  tot  dehent  juratores  appotii.  ä  possiint  in- 
wiiiri.  quod  per  Mcnunetituni  X\"  «orun)  venia»  rei  etucMil  inquixite." 
iTardi/  edition,  c.  I.XVII.  Ko.  II.) 

<  ,Krr>ordiiiK  to Bi-aumanoir.  ibr  liine  for  rpquiriiiK  th«  ppr*nn  put  to  iho 
inqu44t  to  otltfT  hti  objti'iiuu«  wun  at  ibp  wry  bpFinutug,  before  %ajf  of 
ihv  "IUI.-U"  bad  been  heard.     (XL,  14,  tiulaiuu,  VÜH.) 
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type  of  tlie  "  inquJ«t*io,"  from  wliich  spraiip  ihv  English  "grand 
jury,"  The  "  Tr&i-ancierme  cotitume  de  Bretagne"  places  the 
nuttUT  in  this  light :  "  UTien  &  serious  offense  is  commuted  in  a 
district  ...  it  is  the  jiiJf^e's  <luty  to  cause  t«  be  aworn  certain 
pftifj^  of  the  dhlrirt —  mi-n,  wompii.  and  phiWreii,  who  a«'  com- 
petent to  lake  oath  —  and  to  «sk  them  (wlipre  they  wt^re] '  the 
day  am)  nljcht  thv  ufTens«?  wu»  commit ti-d.  .-Knd  if  the  judge  find 
the  people  of  a  house  constantly  chaniiini;.  he  can  arrest  them, 
SJid  also  if  he  can  find  through  thini  parties  that  suspicion  points 
to  any  one,  in  order  to  enable  liitn  to  find  the  cause  for  the  suspi- 
cion, he  shall  pr<)c<.-t'd  ajjiilnst  him  according  to  the  custom  in  such 
case-s.  .\nd  then  the  judge  siiall  caiwe  him  to  be  interrogated 
futd  aaked  who  lie  was  and  where  he  dwelt,  and  witli  whom 
he  ate.  and  wliftt  food  (such  people)  ate.  and  who  they  were,  and 
other  wonls  anrl  lik«  matter»,  uithuut  queHtiou  or  notice  of  the 
deed,  but  only  so  that  the  discrepancy  be  discovered."  ^ 

To  rctiini  to  the  inquest  "  accepted  "  by  the  accused.  In  1SS7 
M.  /ucker,  pmfessor  in  the  Prague  University,  in  a  very  interest- 
ing monograph  full  of  tngcniou!)  criticisms,  put  quite  another 
Interpretation  on  it.*  He  dfies  not  think  that  the  iiKpiest  by  the 
country,  accepted  by  the  accused,  anteilaled  the  "  a  prise."  of 
which  we  shall  speak  presently,  and  vrhich  is  the  ofHcial  prose- 
eutton.  the  "  processus  per  inquisitiiineni  "  of  the  Canon  law. 
According  to  liim.  the  only  object  of  the  accept«!  inquest  was  to 
make  an  action  without  an  accu.ser  possible;  it  was  merely  a 
detail  of  the  "  apri-se,"  a  pleii  in  defense  put  intu  the  hands  of 
tht  person  against  «hum  llie  "aprise"  was  directed,  and  who  could 
use  it  to  avoid  a  prolonged  detention  or  take  ailvaiitaKc  of  a  justi- 
ficaiive  fact.^  But  this  opinion  i-H  too  inconsistent  with  the  data 
furnished  by  n  coiQ]>arison  of  nil  the  te^^s.  Beaumanoir  in  jiartic- 
ular  »hows  conclusively  that  tJm  "  ujiriae  "  and  the  inquest  arc 
two  different  procedures ;  tliat  the  judge  only  resorte<!  to  the 
"aprise  "  when  the  accused  did  not  «ceept  the  inquest  and  that 

'  It  leema  to  me  that  the  hrat'kei^d  words  adde«!  by  the  editor  sbould 
be  ontitted. 

*  Plcniiil'i  Hlitioii.  ph.  t'XIV.  p.  154.  The  que-ilion  of  the  "jmA' du 
pal«*'  is  also  di»(^u>i8ifd  inohapioi'  CXVl,  p.  lö^:  "and  ir  it  h  so  that  anv 
l>eriH)ii  n>mi>l&i»  thai  h*  has  iiwii  rohlM^rl  nfanylliine.  whfn.'l>y  eiliier  m*n 
Ar  wninnn  ougtil  In  iiiffpr  ilixith  if  tlii>  fm^l  wem  provnil  nirninsl  llicm, 
«lioulit  hr  witci  i-»mp1njns  svi-or  liy  thr  Ntiiitn  tliul  he  diHis  ni>[  know  wlioin 
to  aiCt:\iBv,  iLf  jud^i-  »tl»U  mak<:  thr  'jitrir'  and  tht  inyKi-gl.  us  be  id  callt^d 
Upon  l«>  du  r«r  m-ntius  iilTi'iisi-s." 

'  Dr.  Alai\  Ziickn.  'A prist-  und  loial  tmaufitP.  ein  Beitraff  «ur  Fpst- 
Ft«ltiDK  des  bistori^ebcii  Baii^  der  modem  Vorunlermii'hunfi  '  (Vienna. 
1887). 

^Op.  CO.  pp.  85.  SO.  88.  SO.  97  a  «g,.  100,  101,  110,  lU. 
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hi.4  powers  wen;  not  the  same  in  both  cases.*  It  was  iindoubtHly 
possible,  with  the  consent  of  the  accused,  to  shift  from  the  r>iM-)i4-(l 
"  Bpnsf  "  to  the  inquest.  ilikI  it  might  be  vit)'  much  to  the  advan- 
tajre  of  tlie  atcused  to  give  siich  consent  aht^r  hii\'tng  at  first  re- 
fused it,  since  the  ncecpted  inquest  might  effectively  secure  him 
a];fl!ii!ftn  MTiuiis  peril.  Fur«  loti^  time  during  lite  1200s and  l.1(K>» 
it  shielded  him  from  the  "question,"  —  the  torturp  —  intpoduoed 
into  the  "  nprisc,"  and  that  would  makr  it  a  likely  course  for  him 
to  tak«.  In  effect,  the  only  reji-X(in  for  the  iiitroducti«»!  of  tortur« 
into  the  "  aprise  "  was  tliat  it  was  often  essential  to  liavc  the  eon- 
ff^ion  of  tfic  accusccl  in  addition  to  the  other  proofs  obtained 
before  capita]  punishment  ronhl  be  inflicted ;  on  the  other  luind, 
whatever  testimony  might  have  been  obtained,  the  accepted  in- 
quest iwrmitted  the  jud^je.  if  he  was  coiiviiiecif,  to  pnimninn^  tlic 
full  sentence.  The  judge,  on  his  side,  seeing  his  powers  increased 
by  this  acceptance,  natvirally  tried  to  obtnin  it  even  \ihilc  the 
action  was  in  progress.  I  have  tried  to  make  all  this  clear,  with 
the  aid  of  numerous  text«,  in  my  study  upon  "  L'acccptation  de 
I'enqu^e  dans  la.  procWiire  criminelle  au  Moycn  Age."  ' 

§  7.  DvUntion  ptnding  Trial  and  BaQ. —  In  this  old  procedure, 
which,  tboufih  restricted  in  »cope,  was  lofiieal,  detention  pend- 
ing trial  played  an  important  part.  Tlie  arrest  was  styled  the 
"  prise."*  but  it  was  attended  by  the  liberation  on  bail  or  "  r^r^ 
ancc,"  *  and  from  this  point  of  view  the  old  cu:*toinarj'  taw  waa 
liberal  enough.  The  "  Livrc  de  Josfiee  et  de  Plet,"  treating  of  ImiI, 
commences  as  follows :  "  When  a  man  is  imprisoned  or  any  chattel 
is  held,  the  method  of  givmn  back  or  liberating  on  bail.  — Tliis 
proclamation  is  made  for  the  purpose  of  preventing  oppression  by 
the  lords  and  felonies  by  those  who  sei^e  the  gtMKls  of  others."^ 

'n>e  maxim  that  liberation  on  bail  i»  not  granted  when  a  crime 
for  wbicb  the  penalty  is  the  loss  of  life  or  limb  is  i-oneerned  i», 
however,  found  in   IxMiks  on  customary  law  of  diverge  origin.* 

■"Coutumwdc  BcBuvotaiit."  Salmons  wlitiun,  }to*.  llfHi,  1235-I23S, 
1244. 

'"Revua  cbiärale  du  dmil,  do  lu  ICeislatioo  et  de  la  juriBpruclome  ", 
(1888). 

*  Beavmanoir,  ch.  LII.  "dM  Priawi." 

'"H^crteooe"  nH«D>;  enuRinir  tlio  |)pnwn  arrcHtcd  In  aw  nwurily  to 
a^ain  put  hinuelf  at  thi^  rficpi^iuu  of  hi*  f«ptor  on  a  HtK^fifO  day,  or  at  any 
Umr  on  tlir  nimntoiui  of  I]h>  "Süiunour"  whu  cttUK-d  his  lun-it.  BraamO' 
noir,  LI  11. 2  (.SlaliiHui Ko.  ISS3) ;  "iranyoDBdi-aini  tiihavc  ttuil  ('M'cr&wioi)') 
in  auy  niAtUrr,  Iw  F>hould  give  sun-lii«  for  itie  l>all.  Cor  aeoorcUo^  to  Um 
«uatoni  vi  the  Mwular  court,  iboxv  i»  (cao  Iw)  no  ball  iritbout  suntte«." 

»SIX,  2(1.  i  I. 

*  "Etabtiüwmcnisdp  St.  Louis."  l\.h:  "Bail  ^^houlfl  Dot  lx>  aüoired  in 
matUiTS  iavolvingriik  ut  low  of  lif«  or  liuib  or  nhL'm  lilutid  tuis  Uvu  died. 
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In  such  cases  the  »rcurily  given  by  a  aurrty  or  bail  ("  plegc  ") 
was  wot  consiiiered  to  offer  a  sufficient  »nfp^niard.  The  pennnal 
sureties  eertflinly  twund  themselves  most  rtKorousJy  **  boily  for 
IxNiy,  pmiK^rty  for  pmiKTty,"  acconiinp  to  thr  uW  formiilH  which 
**as  lon(:  kept  up.  But  this  was  not  pushed  to  its  lopiful  end. 
Tlie  pimisJimenl  which  the  Hrfaiilting  criminal  had  iiicurred  was 
not  inflictct!  im  his  hail.  The  latter  was  merely  miilclecl  iti  ik- 
cuniarj-  (liinmgi-«,  «KiL-h  wctv.  Iiowcvit,  somctimt-s  vury  hi-avy.' 

It  utiuid  ncvcrtJicU-sü  apiK>ar,  frnin  a  mere  consideration  of 
the  sources,  that  an  evolutinn  took  plaoe  in  this  respect.  Here 
is  a  noteworthy  jwissup-  fnirii  thr  "  Etiihlisscmciits  tli-  St.  Louis." 
"  If  it  .'thoiikl  happen  that  the  pt^rsoti  liberated  on  hail  should  flee. 
and  »hould  not  appear  at  the  term  fixed  for  his  appearance,  tlie 
jud^-  -■•hniiM  then  siiy  to  ihe  surelies  :  Yoii  have  hound  yoiir^elvi-s 
that  such  and  such  a  man  :^hnll  appear  before  us  on  stich  and  such 
a  day  (specifying  tlu-sc)  und  he  wa.-»  accused  of  such  and  such  a 
great  offense  ami  he  has  fled.  I-'or  this  «-».son  1  will  that  you 
bo  proved  and  sentenced  to  suffer  whatever  piuushmcnt  the  fugi- 
tive would  have  snfferwl.  Sire,  they  say.  do  not  do  this,  l)cc«use 
in  becoming  bail  for  our  friend,  wc  but  did  our  duty.  And  there- 
fore the  sureties  may  be  lined  a  hundred  sous  and  a  'denier' 
and  releJWird.  .'Vnd  thü  fine  is  called  '  Kclief  d'homc,'  and  the 
judge  should  therefore  take  great  care  not  to  take  bau  for  any 
who  an-  accused  of  such  grave  offenses  as  Diurdcr  or  treason, 
hecaiLte  such  sureticü  couM  not  suffer  any  oilier  fine  than  that  we 
have  mentioned."' 

Ibid.  II,  7.  "In  llii*  tvniljtr  roiirt  hftil  baa  r\n  \i\tuv  in  MtJudicAt«d  mal- 
tm»,  nor  in  easec  of  murder,  in^aaon,  ra]>e,  blow«  ilxlivcmd  on  &  prtwaant 
woman  to  oaus«>  ahortion.  ambush  on  ronda,  robbcrj-,  larM>ny.  flr^raiung." 
CJ.  ikid.  I.  1(M.  Rraumitni.tr,  1.111,2  «KAtmuii.  No.  ].'>83)  :  "RelbaM  on 
hail  mhould  h">  sllowed  in  all  oancü  of  wrpst  fxpcpl  thofe  for  crime  or  wher« 
there  in  BUKpi'-ion  of  rnmo  invotvinit  poasiltte  loss  of  lifr  or  linib,  unless  tho 
fact  t»  known  <ir  pnivi-d."  "  Livm  de  J.  ft  I*."  XIX.  26,  }  ft :  ■'  But  if 
I  an  anvetvtl  foramaiu^rinvolvtucporpf^ral  i>aiiitibtn«nl  ia  Iwilor  restoi»- 
tjon  nf  pooils  iiroiier  shdulil  any  out-  nimplain  againat  m>'?  NViLher  bail 
nor  restitution  !■  proper."  C(.  ■fompilaiio  <!e  [Jsibus  Andiwavim."  j  47. 
"Ti^s-arieiennc  eontume  de  Brt-lairiU'."  <?ii.  XC'VII.  Biuyilalnr  Riehebnu'c. 

'  litaumanoir.  XLIII.  24(Salmun.  No.  lXi'2) :  ".\ surety  i^anuot  lud«bis 
Life  forbeeominebAil.  alt boiieh  he  may  hiive|>!eilei><l  Iiim^'lf  Iwdy  for  body 
for  any  one  held  for  htioiii  pcmc  nf  <-ri[ne  to  reliim  ntid  xtnnd  trial  on  a. 
ecrtatn  day  and  if  he  wlin  U  luiili'^l  slioiild  fl«i;  in  9urh  n  cnxe  the  Eiirf>ly 
i:«at  Uu-  merey  of  the  ■.Swuneur*  whin  liw  has  lost  all  bin  pnipcrtj,"  Tho 
miretv  is  iisnallv  M>iit<'nnHl  to  a  fine  of  a  hundred  soui. 

'"'Elablixwiiient*  de  Si.  Lnub."  1.  HM.  The  -Livre  d«  Droi»," 
1  763.  ia  lo  the  aame  effeel :  "'  II  is  oummonly  held  that  if  any  one  bonomn 
bail  to  the  eourt  for  a  man  who  i<i  held  for  a  enme  in  (general  lermR  and  witb- 
OOt  deatarinj;  or  tpeeifyine  that  be  iindortake«  that  thi^  man  «ball  subiKil 
to  a  ipeeiAwI  ponii'hmi'nt,  the  f^urt  c-aiitiol.  under  thr-  ensloniary  Uh, 
imp««»  a  pcnaltjr  of  more  than  a  huniln.'d  souk.     If  any  one  become  bnil 

69 


J  7)  FRANCE,   FROM  12008  TO    IGOOs  [Part  I 

l''roin  niiotiicr  point  of  view  there  were  good  reasons  why  a 
Ion!  should  not  readily  liberate  on  bail  a  person  accused  of 
II  crime;  in  lUnng  so  he  ran  a  great  personal  risk.  "If  the 
man  allow  hail  in  the  case  of  a  crime  where  he  is  not  entitled  to 
<io  so  he  puts  himself  in  two  dangers,  and  the  first  is  a  greater 
jH'ril  than  the  other;  for  if  he  who  was  bailed  departs  with- 
out returning  nu  the  day  when  he  ought  to  stand  law,  he  who 
allowe<l  the  bail  loses  liis  justice,  it  being  no  excuse  that  he  took 
sureties.  For  the  sureties  cannot  be  sentenced  to  death  on  ac- 
(tnuit  of  thoir  IxToming  bail :  but  the  malefactor  could  have  been 
if  he  had  niit  U>en  allowed  bail.  The  second  peril  to  the  man  when 
he  allows  bail  in  a  case  where  he  should  not  do  so  is  that  if  the 
count  knows  that  he  has  unduly  allowed  bail  or  he  should  find 
the  accuswl  when  he  wishes  him  he  can  arrest  him  without  giving 
wmrt  or  jurisdiction  to  him  who  allowed  the  bail.  In  thb  case, 
however,  the  latter  di>es  not  lose  his  justice,  but  he  ■  loses  the 
jurisdiction  i>f  and  the  vengeance  for  the  offense.  And  he  can 
allow  the  Iwil  in  .such  a  way  as  to  lose  his  justice  although 
it  is  custouiary  to  allow  such  bail  where  he  makes  the  bail 
against  the  prtihibition  of  the  lord,  for  his  disobedience  in  allow- 
ing injudicious  liail  ("fole  r^-rfance  ")  is  interpreted  as  an  injury 
to  his  justice." ' 

Hut  the  rule  under  which  liberation  on  bail  was  not  allowed  in 

cases  of  crime  involving  "  loss  of  life  or  limb  "  has  its  exceptions. 

{•^rst  of  all.  on  the  (xt-urreiice  of  a  crime,  an  accusation  might  be 

brought  b,v  tlie  iMirty  intcit*steil.  when,  as  we  know,  the  proced- 

urt-  nukst  fhiiucntly  In-giui  directly  by  an  apfteal,  or  challenge  to 

the  judicial  duel.'     In  such  a  case,  detention  pending  trial  was 

the  rule;   but,  stnuigc  as  it  may  ap(»ear,  this  was  applied  to  the 

M»\-us*>r  as  well  as  to  the  accus^il,*     This  is  explained,  first,  by 

the  }:ctier:d  «■liaRictor  of  the  aivusator.v  pn.MX\luri'.  the  object  of 

for  »  man  ht'M  on  a  i-riiniiial  chan:«'  'Inxty  for  tnxly.  and  properly  for  pTvp- 
rr;>  .'  n>  it  is  oxiirx-sstxl,  ii  is  to  Ix'  tiniltTslood  ihai  as  to  nis  lioJy  he  shall 
suiTiT  till'  sätüiv  i'unk^liniciit  as  hv  .tho  [vrst»n  tiuiliti'  would  and  as  lo 
l>r\H''"i>  til«'  MiiiK'  i-i\U  |>iiiiishm<-nt.  .\nd  nianj*  .iw  able  to  dis«>ver  in 
till*  rv»stniiiic*  lo  ihf  i-oiitran."  ('/.  H><ft":.t:,-!'.  LVlll,  IS  Salmon. 
No.  liv'iS  ,  ."^v  M.  T,:-.,":,  "\\t'si*tr«'  i-riniincl.  di'  la  justi«?  de  Saint 
M,ir;;:i  ili's  »,'lia;;i;v*  att  Xl\"''  si»i-U','"  m-faiV.  {'jt.  Ixxx.  txxxi. 
S::-.:-^-!:::-:  l.VIU,  !•<    Saliium.  No.  UvT.^  . 

■  S^-i:-.--.-i'.  IJCl,  •_*    Sa!:;ioH,  No.  1710  . 

'  a.::-'<,f  .•:■.  Llll.  4  Sa'.it;*iii,  No-  t.VS."  ;  "  EtaWtswments  d*  St. 
lA''.iis>""  I,  UM:  "S.'mm»  di'  l.*-<il'iis  Noni'.anäe,"  II.  -,  j'-;  "Primo 
»u'fi':!  »■apu'r.diim  ■•s;  \u»dii:TH  d*-ft'nsori*,  tt  jwit  la  ^uadium  ai^iellatom, 

fi    vi-f    '.«■«»'   «I«xV-!i>'Hii»    J.'Itxi'.'s  di'S'llI    iradr'r»',    •.:i— ,••»*    M^m    t'»    prititnid 

.!».-■.,•  ■».:•■.■  :>:•!  :**  ..■!.'."  " Tr^s-anoit-riw  i>.iuiur!io  d«'  Brvtapie."  ph.  XOI: 
"■  .V:id  :f  :lnT\-  Ix-  an  aiviist-r.  h<-  »houKl  N'  impniviavd  as  wieÜ  as  the  other. 
fi.v  N>th  i«ar!it-s  shv*utd  tv  v^iui^^ht-^  alikt," 
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which  is  to  maintain  an  absolute  equality  between  both  parties.' 
Another  explanation  is,  that  the  accuser,  should  he  get  the  worst 
of  the  combat,  forfeited  his  life  and  his  property.^  The  duel  was 
like  a  two-edged  sword,  which  was  bound  to  strike  one  or  otiier 
of  the  combatants.  This  rule  of  mutual  imprisonment  lasted,  in 
France,  as  late  as  the  accusation  by  formal  party.*  It  was  not 
confined  to  the  cases  where  the  duel  was  the  method  of  proof  chosen 
or  enjoined  by  the  customary  law.  But  that  particular  case  had 
one  distinctive  feature.  If  wager  of  battle  had  been  given,  even 
where  the  most  serious  crimes  were  in  issue,  both  parties  might 
be  set  at  liberty  on  sufficient  bail,  for  it  was  very  essential  that 
the  adversaries  should  prepare  themselves  for  the  combat.  "  In 
case  of  crime  this  liberation  on  bail  shall  be  made  but  in  one  case,  — 
when  wager  of  battle  is  given  in  .serious  cases  by  one  party  against 
the  other ;  in  such  a  case,  if  the  parties  bind  themselves  by  suf- 
ficient sureties  ('  pieces  ')  that  they  will  return  on  the  day  fixed, 
liberty  on  bail  shall  be  accorded  to  them,  so  that  they  may  be 
able  to  prepare  themselves  for  proceeding  as  the  case  requires."  * 
The  "  Grand  Coutumier  de  Xormandie "  gives  the  .same  solu- 
tion in  a  somewhat  different  form.  After  saying  that  both  ac- 
cuser and  accused  must  be  imprisoned,  it  ailds  that  they  may  be 
confided  to  the  care  of  trustworthy  persons,  whom  it  calls  the 
living  prison  ("  \Hfve  prison  "),*  But  here  again  the  treatment  of 
both  adversaries  must  be  equal.  Liberty  on  bail  cannot  be  granted 
to  one  party  lÄithout  at  the  same  time  granting  it  to  the  other. 
The  "  Etablissements  de  St.  Louis,"  after  saying  that  "  the  judge 
shall  hold  the  persons  of  both  in  equal  imprisonment,  if  one  is  not 

'  This  sense  of  equality  cauHed  the  impriKonment  of  both  partu-H  in  the 
feudal  appeal.  Under  the  Ritman  nyitU-ra  of  "jmlicia  puhlif^a"  it  had  UmI 
to  the  aooIitioD  of  detention  poinding  trial.  Htx  (ieih,  "Dit;  lüiiniwihe 
Criminalprozess  bix  auf  JuHtinian,"  [»art  2. 

'  Beowmonoir,  LXI,  11  'Salmon,  No.  171Kj  :  "U«  who  JH  (k-fftaU-d  loiwii 
his  life  and  whatever  he  poHM-HseH  of  what^ivcr  lord  \u:  hold  it."  H<m-  "Tr^»< 
ancienne  coutume  de  Bretagne,"  eh.  KM,  (juot'vl  alxtvi;,  and  ''h.  \Hi.  "  Vor 
if  it  is  deti-lded  that  the  a/r<rUMT  hax  not  ma^li-  out  hiH  noMn  ho  MhatI  Ix;  cfin- 
vinted  of  his  aeou.satioD,  and  shall  W  punitthcd  in  the  wmc  mr-axun;  im 
the  other  would  ha%e  been  if  he  had  Ix-i-n  found  ^iity." 

•  As  regards  Germany  'fDmpan-  the  "  Carolina,'   Art.  12  et  nrq, 

*  Heaumanoir,  LIU, 4  Salmon,  No.  I'lVt),  rj.  LVIII,  \H;  (Salmon,  Xo, 
1658). 

•"Somma. ■■  II,  2.  f  2:  "I'er  jui^ticiarium  tami-n  hi«  «ju'td  uM^rfwe 
fueril  ad  duellum  del-t-t  inveniri.  <-t  utrum(|iii-.  "i  volin-rit  iii*  jmrninir. 
potent  committ'-re  dum  lami'ii  Iwinos  d'-  ip-is  habii'-rit.  qui  <-'i>i  ita  Hd'-liler 
<rutodiant.  quod  vivo^  vi-1  mor1uo~  ad  di<-m  du>-lli  t<-rminat&m  nrddanl.  at 
ad  duelli  deduetionem  haUant  pn-itaral*»-?."  .\nd  Uith  mav  \f.  liaiM 
"en  \-ifve  prison"  if  ihty  «t  wi^sh.  pr<ividir"l  they  an;  faithfullv  di-livi;r»:d 
to  good  gijardiaiis  irho  n'JIl  give  tli^m  up  d^ad  or  aliv-  on  the  day  ap- 
pointed  for  the  battle,  arniMl  fi^  the  fight  if  they  are  alive." 
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more  troublesomo  than  Ih«  otlier."  calls  him  a  "fole  justice"  who 
ahatt  allow  one  of  thrro  to  Ik  wt  fra*  mi  Iiuil,  while  llic  uüicr  is 
held.' 

In  thia  respect  the  powers  of  the  judges  were  at  first  very 
restricted  ;  but  tlu-y  amliiiued  to  MiHiud.  Tin*  "  Livre  ile  Jodtit« 
et  de  Plet"  allows  thf  judg«"  a  wide  latitude:  "If  it  la  asked 
whether  restoration  (of  goods)  or  lihppntioii  on  luiil  is  proper 
where  two  are  arrested  on  account  of  an  oiTeiisc  of  which  one  of 
them  accuses  the  other,  the  answer  is  that  the  miLttcr  is  in  the 
judge's  discretion.  And  if  it  is  aske^i  wlietlicr  one  of  tlwra  may 
be  liberated  on  bail  and  the  other  held,  the  answer  \»,  nu; 
no  &dvantuKe.i  enn  be  given  to  one  more  than  to  the  other, 
nor  can  «nu  be  relieved  more  than  the  other."'  'Hiis  di^icrc- 
tionary  power  was  bound  tn  ha\'c  a  greater  dcvelo|)me[it  in  llie 
royal  juris<liction3  than  elsewhere  in  the  absence  of  tlie  feitdal 
Msponstbilities. 

Another  iitnation  might  prent^it  itself  In'^side.t  that  of  an  accusa- 
tion by  formal  party.  The  lord  c»iild,  as  we  have  said,  apprt- 
hend  ("prendre")  and  imprison  the  person  suspected  of  crime, 
ajKl,  in  itrdcr  to  ^ive  rise  tu  »ecusulions,  nuike  his  arrest  public 
at  three  assizes,  or  after  »ueh  other  delay  as  tlie  eustortiary  law 
provided.  This  imprisonment  was  limited  to  a  year  and  n  day, 
fur,  after  the  htpoc  of  that  time,  no  accusation  was  un>'  lunger 
possible.  But  could  the  imprisonment  be  terminated  sooner? 
Tlie  writers  on  cusloniary  law  j»enerally  admit  that  at  the  exjHra- 
tion  of  the  periods  (or  publication,  the  aeciiHed  had  the  right  to 
demand  to  Ik-  M-t  at  liberty  on  furnishing  bail.*  Some,  it  is  true, 
maintain  that  the  detention  .'^hollld  contlmie.*  Still  others  hold 
that  the  final  release  ("  delivrance  ")  should  take  place  immedi- 
ately  after  the  expiration  of  tlie  dehiys,* 

A  last  hj^jothe^ts  presents  ilwlf.  'Hie  person  arrrMtd  ('*  pris  ") 
by  the  lord  may  consent  to  submit  to  the  incjucst  by  the  rounlr)-. 
Ought  he  then  to  be  liberated  on  boil  ?    Tlint  is  probable ;  oer- 

'I,  IM:    ef.  Bc<iumanoir,  LIll,  4  tSalmon,  No.  ISÖß). 

'XIX,  a«.  (0. 

'  "t'ooiinlttiii)  ill)  Tmlius  Andeieavte."  J  24 ;  "  Uvn>  d»  J.  «I  P."  XIX. 
2«,  i  12.  Drdiaanci'  of  VM't:  "The  Micpirbii  iimy  tie  mi  \nval  and  no« 
loriijiH  Ihm  Uli-  «u!iiHvlitf  iH-nutn,  aKtiirivl  wlmrti  lln-  ili-riiiiK-iation  «hall  )>e 
(rami^.  iiuvliL  tu  lie  dttAJmil  in  Oii'alimtcuf  lii*  siij^rru'iir  bu<1  I  hen*  ivniaie 
aspow  of  forty  iilay^'i  ur  l»u  ur  llirw  &t  (bo  most,  uiitl  if  tliu.1  («^rmiaat« 
WJUlallt  nay  ottf  tumwng  liini  of  llie  deed,  lie  »duill  W  I>ai1(*d  ('u8l«ewc'}." 
lOrA.  I,  p.  S&8.) 

*  Jean  J'JMin.  cli.  LXXXV. 

•a«.  B<rtMiHOiw.  LVUl,  20  (Salmon.  No.  1000):  XXX.  W  (Sttlmoa, 
No.  817). 
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till»  texts  swm  to  hold  the  opinion  that  liberty  a  a  matter  of  right 
whea  there  is  no  fortuul  jjorty :  "  IT  the  judge  luipuU-«  to  mv  that 
1  have  been  roncemed  in  the  deed  done,  for  which  death  is  tbe 
l>etiiilt\',  and  no  one  claim  might  «f  tnc  save  himself,  by  right 
hv  i^IihII  tu»t  seize  my  [iroperty,  but  mj-  body;  but  in  justice  he 
shall  liberate  it  on  bail,  body  for  body."  ' 

The  n€t  result  of  what  wr  have  statcrl  h  tlint  liberty  on  hail 
was  a  matter  of  right  except  where  an  offense  had  bet-n  cotnioittt-d 
wbieb  might  «ntnil  the  loss  of  life  or  limb.  Of  all  this  old  theory. 
althnii;:b  it  is  tniiiiily  allied  with  the  feudal  system  and  the  judinal 
duel,  two  ideas  rontinucd  to  prevail  in  the  following  period. 
Tbeso  are.  first,  that  bail  ought  to  be  allowed  in  the  case  of  minor 
(ilTeiise>.  mill,  second,  that  it  ought  to  be  refused  in  tbe  ease  of 
serioUR  crimes, 

$  8.  Prccedur«  by  Contumacy.  —  The  old  law  came  to  recog- 
mte  a  proL-edure  of  contumacy,  wliith  constitntes  a  point  of  de- 
parture for  our  \vjpi]  »ysteiii  s»>  far  n»  tlwit  n-lutcs  lo  the  doctrine 
of  default,  although  the  procedure  has  completely  chan;;ed  its 
aspect  in  the  course  of  its  !iiirtfs.sjve  transformations,  The  old 
vrimiiiul  procedure,  in  common  with  all  forntal  prcx-t-dure?,  ad- 
mitted of  no  judgment  by  default.  An  accuser  and  an  accused 
must  be  present  from  the  beginning  to  the  end  of  the  action,  A 
means  WHS  found,  however,  of  inaurnii;  i}iut  justice  :should  take  its 
course  cie»pite  all  re»3ta.nce  on  tlie  part  of  the  recalcitrant.  As  in 
the  Germanic  practice,  the  procedure  by  contumacy  resulted,  not 
in  a  condi'iunatioii  for  tht-  act  »truck  at  by  tlie  prosecution,  hut  ta 
the  outlawry-  of  the  person  guilty  of  contumacy.  Kvcry  safeguard 
given  by  the  law  wa.s  withdrawn  fr«>m  the  person  who  refused  to 
submit  to  the  law.  That  was  oidj'  logical.  The  veritable  6oud 
of  suaimoiis*-^  fuid  delays  connected  with  the  procedure  vary  wid^ 
what  accttniinfj  to  the  dilFcnmt  eu,»iloms.  but  tliis  variation  does 
not  prevent  the  ascertainment  of  its  main  features. 

The  procedure  of  contumacy  was  called  "  JmhannUnement  "  — 
banishment,  or  outlawry,  Tlie  sentence  of  "  furbannissemenl  " 
could  only  be  pronounced  at  the  as.*ii7cs,  and  the  procedure  could 
only  be  fiiJIowed  for  -•serion.-*  offetise^,  which  we  shall  fiiw!  called  later 
on   "  le  Rrand   eriminel."'    The  ancient   "Coutume  do   Xor- 

'"LivredoJ.  et  P."  XEX.  26.  S  5. 

'  '■l.iM>>  (Id  J.  «t  P."  XIX.  37.  i  4:  "  It  i«  jwkod  for  »Irlkinira  id*b. or 
ttur  inmill  or  d  rkwinic  Moixl  <ir  f  oiiMne:  M(j«dl(Uw  wouiiiN,  <>&uiiiic  Aontuaoi» 
witliout  (li-ntli  or  iijutilnliiin  luid  w  Aw.  if  lie  »uKhi  to  bp  bcuiialied? 
And  ihf  iiiiHWLT  iä.  Xo.  —  JS.  Then  il  la  Euk<*(l  If  ho  be  ohanied  with  mur- 
der, or  theft,  or  rape,  or  honiidde.  or  diBmemberment,  or  it  fie  h&ve  tulcnn 
From  tbn  otbor  by  force,  or  tf  lie  do  oot  «pp«ar  to  make  bis  pmoe  and  if  b« 
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taandie  "  probably  exhibits  its  purest  type.  Thrw  siirninoiisi-s 
to  three  sufccssivc  assiz«t  arc  ticw-ssarj' :  "  Vriminalem  autem 
dicimu»  aetUmem  lie  qua  amtivtim  aliiini»  menibrüt  rel  carport  rott- 
dcmriatur.  Si  i/uts  nuiem  frimrn,  quo  secalut  eat,  vonffmus  fuerit  in 
pttbliev,  euijtulicitim  [irnliihl  tliimiia»tcnii.  Difftijfieiu  anlrm  hujiu/- 
mfidi  eriminoMus  ad  trc*  prima»  axaixiajt  nmUimar  debet  roeari. 
Eti  atdem  aasiaia  miiitum  d  tirorum  certo  foro  et  certo  termino  XL 
dimim  jr/Mfiuwi  rotitniriiie,  prr  ifuoit  dc  audita  in  curia  judicium 
et  jiutitia  debet  ertiiberi.  Ad  t/uariam  autem  recitatiH  ejwt  erimu 
ttibuJi  et  guhtcrfugus  faiio  ab  hit  jutficio  debet  forbanizari  pubtii^ 
*u6  hoc  Jonnii:  Sini  Jorlmttiztuniui  i'firum  propter  mortem  Luce, 
ftmn  oeridil,  ex  piitegtale  dueis;  Ha  <ptud  n  quia  eum  pott  Wapram 
hajm  ajf-iisitr  irtrenerit  ipfuni  riruiii  i)el  morfimm  rrddal  jiuitiriarin, 
rtl  »i  noil  [jiderit  cbimori'ni  jmlria-  <jut  difltiir  hiirtiii  cluttioiiiif  Kicthus 
debet  exeilare."  '  This  is  alt  quite  clear ;  —  the  outlawrj-  ami  the 
(Icliiys,  oinjiLstinjiT  <if  four  prritKls  ciidi  of  ui)  ussizc.  These 
four  )>eri<rflA  will  alway»  hv  fnuiid,  anil  tli«'  Inst  ttrm  will  alway» 
be  of  ftn  nssizc  or  foKy-<lay  duration  ("  quarantniiie  ").  "  Be 
if  ki)on'ii  tliut  iHTforc  ii  timii  ^lmlI  Ik-  (uitlnwi-d,  hr  ^llllII  tx'  <-aii?<i-rl 
to  be  suiumoiifxl  for  three  !*pp<ilifd  days,  el|;ht  days  apart,  and  if 
be  do  not  appear  nithin  (that  time)  hU  nearest  relatives  shall  be 
sent  for  ami  told  ti>  liuvc  tiim  on  a  day  fixed.  And  if  be  rlear 
hiniMrlf  by  pntper  excuses  he  shall  be  heard;  if  not,  the  spac-e  of 
forty  dnys  shall  be  allowed  to  elapse  from  thnt  time,  and  if  within 
thai  time  he  do  not  appear  he  shall  Ite  bfliiished."  ■ 

According  to  the  "  Etabtisat-ments  de  St.  Ix>ui9  "  the  fugitive 
is  summoned  "  that  he  appear  vithin  »even  da.vs  and  seven  ni^hu 
to  ackiiowiwli^e  or  defend,  and  he  shall  be  caused  to  be  summoned 
ill  open  markel-pluee  .  .  .  ^hull  be  eiiused  to  bo  sumuioited  anew 
for  judgment  that  he  appear  within  fifteen  da>-it  and  fifteen  nighta 
.  .  ,  then  within  fi>rty  days  and  forty  night.s.  and  if  he  do  not 
appear  then  be  shall  be  c«u»cd  to  be  banished  in  open  market- 
pUee,"  '  Aecording  to  UeAumanoir  there  were  different  perio<ls 
of  delay  according  to  whether  a  peiwuit  or  ii  gentleman  was  con- 
cerned: "  If  he  is  a  vasoal  he  sliull  be  summoned  by  three  fort- 
nights, at  tlie  third  fortnight  to  the  prov<»stahip.  And  if  he  do  not 
apiiear  within  the  three  fortniffhts,  at  the  third  fortnight  it  shall 
be  proclaimed  Umt  be  appear  at  the  &nX  assize  thereafter  .  .  . 
and  if  he  do  not  appear  at  tliat  a^izc  he  shall  be  Iwi«i!«lie<l."  * 

(ke,  should  he  then  b«  haniiiboil  ?  And  I  br-  nn<w«T  i*.  \r* :  tor  «uoh  tbinga 

involve  corporal  puniKhtniml  and  n<'ril  of  hin  <'ti<mnl  MU\-atü>n." 

'  -Somma."  I.  23,  {}  5,  ß.  '  XIX.  37.  i  Ö. 

n,  2ti.  •  LX,  ."i  (SiOnHM].  Mo.  1M5). 
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Fnr  thf  )(«ntleman  there  were  three  provrratsJiip  sumtnoiiM»  nnd 
then  three  aK^izo  siimmonüws ;  it  seems  ns  thoiiph  there  were  hew 
Iw«  syritriiis  r<ii|)(-r|M)^il :  "  Jf  ht*  l>e  a  gfiillcimin  In-  »hull  Iw  .iitm- 
tnoned  to  appear  in  Ian-  nf  the  snverdgii  hy  three  fortnights  to  the 
provostship;  nml  ir  he  tin  not  »ppenr  he  shnll  he  siimmonod  Tor 
three  cuiiwi-iilivf  lus^ia-s  thereafliT,  lielwrrti  which  u.s,-^ii«-s  .■ihull 
dapse  the  Hpart^  of  at  least  forty  deli's,  and  if  he  do  not  appear 
vtthin  the  Inst  assixe.  he  shall  he  hunished." ' 

Tills  prouMlure  »f  ct>ri(uiiuiey  eould  be  f<»llowei)  whether  there 
was  a  party  plaintilT,  or  int-rcly  9UJtpwion  and  action  by  the  lord 
jiutirinr.  In  I'ither  case  there  niiH  diitolwdience  of  the  äei^niorial 
üuiuniun''.  ' 

The  pertun  hunished  was  really  without  the  luw ;  his  mtmler 
vent  unpunished,  and  nil  were  forbidden  to  shelter  hiin  :  "  When  a 
man  is  banished  fnim  the  court  by  any  of  the  count's  men  no  other 
man  may  or  »hull  du-lter  hiii),  but  »hiillM-ii:«  hiinif  lieHiid  him  upon 
his  hind,  and  shall  a<-quaiiit  the  connt  that  he  holds  such  outlaw 
.  .  .  whoever  shelters  hitn  knowing  of  the  banishnfieiit,  hi»  hoiiae 
shall  be  torn  down  and  the  penally  i»  in  tbe  discretion  of  the  court 
According  to  what  ho  h  worth,  arid  al:^  punishment  of  imprison- 
ment." -  Mitn-iniT,  these  lerrihle  tlin-at-s  were  not  the  only 
mennä  of  contttrniiit  employed  V>  briiig  about  the  apf^earanee  of 
the  person  awused  of  contumacy.  His  property  was  eonfiseat«d 
by  virtue  of  his  cnitlaWTy,*  and  that  was  seipie-strnte«)  by  tbe  lurd 
from  the  bei;iniiing  of  the  procedure,  namelv,  from  the  first  de- 
fault.' 

The  most  distinctive  feature  of  this  form  nf  pntcess  was  that  it 
resulted  in  making,  not  a  condemned  person,  but  an  "  outlaw,"  It 
inxm  last  thi*  eharacterij^tie.  Heslstaiiee  to  the  law  was  construed 
as  a  kind  of  eotifes'tion ;  hence  the  outlaw  wan  liHtked  upon  as 
"  attainted  und  convicted  "  of  the  crime,  for  whicli  he  ought  to 

'  Braun.. nn,r.  I,.\.  K  (-Sfclinon,  Xo.  Iflflft) :  X.KX.  fl9  (Salmon.  Ko.  630). 

'  Hnium.uwir,  L.XI.  21.  2a  (Solmou,  No«.  17iS,  I7;t()l.  Bstilnhment. 
howeviT,  »tm  not  Am]  i;i>iiltl  nol  l»e  decrretl  i-xfi'pl  trotu  iIip  territory.-  »ub- 
iwl  toiliejurisdJctiAQor  the  lord  jUiUciiu-  iHtaumaiwir.  LXI.  22.  Kaltnon, 
No.  172S);  but  titiauiaanoir  points  out  a  curiou»  procedure  (LXI,  21, 
(islmou.  No.  tT^>.  (lit?olijppt(>r  whu>tiwa«luexteoditsc4Ti>ci  t«  tbt-  wliolo 
Juri^Hiclion  of  tW  Wil   iMiramonnt. 

»  Bfaitnanotr.  I.X.  it  (Siilimm.  N'o.  160S). 

•  Btaumanoir.  LXI.  II)  iS*liiion.  No.  1717)  :  "For  f<-«rof  thu  risk  ooBs*- 
qaeatoD  delay  ihc-iiuunl  ehati  wt  fiuard^  upou  liiin  whom  he  hassummoood 
.  >  ■  and  double  daily  uotit  he  i>ii|H-nr  lo  prevent  111*  lotA."  "Livro  dv 
J,  ei  P."  XIX.  :i7.  {  ^:  "  tn  Iho  nrxt  place  he  aball  ca,afe  him  to  be  Miiia- 
moned  at  bit  dw-lljnK  whrrr  be  I*  exiH-etrd  to  return  .  . .  anil  if  ht-  di>  not 
ai>IM.-ar  hi*  koikIk  ^lijtil }»' *i-mi\  mid  iitiall  n-iiiain  in  llwjiKJEtt'siJOK^eaüan." 
('/.  "Aimieu  uouiuiuitr  liii  Piwirji)-."   LIV   (p.  4ÜJ. 
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suffer  Ihe  usurI  pimii^hment  if  he  shnuld  Ije  captured  and  pven 
tip  to  the  lord.  Ileaumaiioir  and  the  "  Livre  de  JoHtic«  rt  de 
Plet  "  arp  the  first  to  formultitr  tliis  nt-w  idea.'  FVom  their  time 
onwanls  the  pmredure  by  ii>nliimiu'y  will  ulway»  a)titain  n  com- 
biiiatioii  of  these  two  ideas  of  outlawry  and  eoiidemiiation  for  the 
dci-d  under  proM-cution. 

Was  the  outlawry,  with  its  ternlili!  coiiMsiueiices.  final  and  irrev- 
ocable? When  the  outlaw  was  äeixcd,  or  when  he  presented 
hiiii:«4-lf  williiif;  to  purge  his  contun]uc;>'.  uä  it  wa»  Inter  phnuscd, 
oould  he  demiitid  to  bo  triwl  oonfrontattvcly  ?  The  htRical  answer 
was.  N'o,  Originally,  oiitUwTy,  bring  the  punishment  of  the  dis- 
obe«lienee  «tul  not  of  the  crime,  was  final,  or'at  least  eoiild  not  \>e 
reealled  except  by  him  who  had  decreed  it.  The  recall  was  a  dis- 
cretionary (fftnsion,  not  the  result  of  any  ini-thod  nf  nntursr.* 
This  recall  involved  the  exercise  of  a  kind  of  right  of  the  erown,  a» 
in  the  enfranehi^'nient  of  n  serf,  and  to  grant  it  the  baron  required 
The  assent  of  itie  superior  suzerain.*  Moreover,  llie  letters  uj  rccoU 
might  nullify  all  the  consequences  of  tlie  outlawry*  and  contain  a 
complete  pimlon,  or  they  might  merely  open  up  the  posslhillty  of 
a.  new  judgment.  This  b  very  clearly  illustrated  hy  Beauinanoir: 
"  If  the  outlaw  be  reealled  by  tbc  sovereign  for  any  cause  of  pity, 
aw  I  have  aaid  above,  he  shall  have  ever.Mhing  belonging  to  him 
which  was  held  on  account  of  the  au.spiciun  iif  the  ollcnse,  whellier 
u)  the  hands  of  the  court  or  of  others,  for  he  who  is  ac<iuitted  in 
tlie  court  of  the  sovereign  cannot  be  condemned  in  the  court  of  the 
subject.  But  it  ia  otherwise  if  the  count  recall  his  outlanx}'  on 
petition  or  on  <ntrc»ty  or  in  his  discretion  for  cause  of  pity,  For  in 
such  rec&lla  the  subject  shall  not  give  up  what  he  holdü  of  the  out- 

'  Bcaumanoir,  LX,  11  (Stklmoii,  No.  l((7.i);  "WIiik-vit  i»  ac'oum^  of  »ay 
«f  the  aforaai<l  inaltcnt  and  il  liaiipvu  that  by  the-  uumuiii  »1  ihv  county 
he  is  outlawed,  and  lie  ia  re«TMi*<l  afH-r  iht>  outlawry,  lif  ha*  forfciled 
Li»  lift'  And  effMtB  Had  is  juclced  as  if  he  haii  iioioriounty  doru'  the  d^d  of 
whk-h  lie  wasa4M<ii«Ml."  Ibia..  X.XX.  12  (äalinün.  N'os.  KM.  8S.'j):  "lie 
«hoiild  Iw»  Ju''">cd  »wording  lo  the  miwlt-ed  Tor  wliicli  ho  is  ouilawwl." 
"Livw  d*  J.  .  *'."  XIX.  S7,  %1:  "And  if  he  i«  Airt-ürnrl  »imxi  afUr 
th«  outtairry  ht-  ^  ■•»txli'inncd  tar  ihr  dratj."  "Ancicn  «rnutuniirr  do 
Pieardke>(AnQ.  Doutd«  t  jlhivui'l  Vtmi^u,  XIV),"  p.  131 :  "If  h«  defaults 
hv  ouichl  lo  lie  eonvioted  of  the  erim*  of  wbi(^h  ho  is  jwfuw«!." 

'  BmuvtQnotr,  L.X1,  'i\  < Salmon.  No,  1731):  "  If  thi'ctiunl  wilhilrawhis 
outlawry  from  any  n-atton  of  merer :  if,  for  instance,  be  ha.«  heard  that 
he  who  wu  outlnui-d,  nra*.  at  tliv  timi?  when  he  wa«  aeeuwd  and  out- 
IbwmI,  in  rorv4|rn  land«  i^r  on  a  )iil|fniiin£<>.  »till  it  in  evident  (hat  hi)  was 
ignorant  of  tht.  acou.-ialion  »nd  of  tho  nulUwry  .  .  .  or  if  Ih«  eount  ha« 
«inn-  lv\K  ct-rlaiii  ihitt  be  did  nut  ilit  tho  dcinl  for  which  he  «iu>  »uüawvd, 
it  were  «  work  of  invrvy  U>  «ithdran-  auch  mannrv  uf  outlawry." 

'  lUauBuiHair.  \,W,  2tt  (SAlniori.  No.  1733)  :  "  The  man  who  nas  oauned 
any  oiitlaw-ry  in  liin  ratirt  on  aeeounl  of  erime  MQDot  for  any  rMWOit 
withdraw  it  without  the  oonscul  of  Ihe  count.'* 

7S 


TiTL«  II,  Ca.  I]  FEUDAL  PBOCEDUBE  ß  8 

law's  on  account  of  the  offense  if  he  does  not  purge  himself  of  the 
offense  by  judgment,  in  the  same  way  as  if  he  was  accused  and  freed 
himself  from  the  accusation  or  submitted  to  inquest  and  was  freed 
by  the  inquest ;  then,  indeed,  it  would  be  proper  that  he  should 
have  his  own  in  whosever  bands  it  was."  ' 

But  akin  to  these  principles  another  idea  grew  up.  There  was 
a  tendency  to  allow  the  "  outlaw-condemned "  ("  banni-con- 
dama6  ")  to  prove  his  good  faith,  and  to  attack  judicially  the 
sentence  of  outlawry.  The  "  Livre  de  Jostice  et  de  Plet "  for 
this  purpose  provides  a  last  delay  of  pardon :  "  Be  it  known  that 
if  any  one  remain  in  a  state  of  outlawry  for  forty  days  he  is  out- 
lawed merely ;  and  if  he  appear  within  the  next  three  assizes  and 
make  his  excuses  that  he  shall  and  will  suffer  law,  he  shall  be 
allowed  to  do  so.  And  if  he  do  not  appear  within  the  three  assizes 
he  shall  be  condemned  for  the  deed  of  which  he  is  accused."  *  The 
"  Etablissements  de  St.  Louis,"  without*  fixing  any  period  of  delay, 
declares  that  if  the  outlaw  appears  and  pleads  his  good  faith  "  then 
the  judge  shall  receive  his  oath  on  what  be  wishes  to  declare  and  he 
who  desires  to  accuse  him  shall  have  his  defense."  '  There  are  here 
the  elements  of  a  future  development ;  but  the  primary  idea  is  not 
destined  to  disappear  for  some  time ;  and  in  the  procedure  for  de- 
fault which  the  Ordinance  of  1670  will  organize,  we  shall  see  par- 
doning decisions  and  methods  of  recourse  concurrently  in  operation. 

Such  was  our  very  old  criminal  procedure.  In  so  far  as  it  was 
logical  in  its  imperfection,  it  embraced  in  reality  two  distinct  ele- 
ments. One  of  these  belonged  to  the  past  and  was  very  soon  to 
disappear  without  leaving  any  traces ;  the  other,  on  the  contrary, 
contained  the  germs  of  new  institutions,  and  we  shall  show  how  it 
changed  its  aspect  to  conform  to  the  changing  conditions. 

'  Beaumartoir.  LXI,  2.5  (Salmon,  No.  1732). 

>  XIX,  37.  i  10;  cf.  ■■  Aneien.  eout.  de  Pieardie."  XCVIII  (p.  88). 

'  "  Etab."  I,  26.  Judgicff  from  a  passage  in  the  "  Livre  de  Joatlce  et 
de  Ret"  it  would  appear  that  the  effeets  of  the  outlawry  could  not  be 
wiped  out  by  lapse  of  time,  XIX,  37,  S  12:  "  Cefroi  de  la  Cbapele  (says) 
that  the  baiuffs  of  Orleans  caused  a  man  to  be  outlawed  on  proelamation 
and  report  that  he  declared  that  be  had  killed  a  man.  And  ne  was  sum- 
moned at  hin  domicile  by  command  of  the  king  for  the  space  of  forty  days, 
and  neither  appeared  nor  sent  nor  lodged  a  defense  and  for  this  he  was 
outlawed  and  suffere<i  the  outlawry  without  appearing  for  fifty  years, 
during  which  time  the  court  did  not  summon  him.  At  the  end  of  that 
time  he  came  to  the  bishop  of  Orleans  and  declared  that  he  belonged  to 
his  jurisdiction,  lying  down  and  rixing  on  his  land,  which  wan  the  case. 
The  bishop  had  the  power  lo  withdraw  this  outlawry.  And  it  was 
decided  that  he  would  not  withdraw  (it)  because  he  bail  not  come  sooner 
to  allege  his  privilege  nor  had  the  law  required  him,  and  he  was  given  up 
to  the  oishop  to  whose  jurisdiction  he  belonged.  The  bishop  caused  him 
to  be  tried  and  decided  that  he  should  be  nanged." 

77 


§1]  FRANCE,   FROU   1200s   TO    16008  [PART  I 


ClLUTER     II 

THE  ORIGIN  OF  THE  INQUISITORUL  PROCEDURE  AND 
ITS  GROWTH   DURING   THE   12003  AND   1300  b 

i  1.     Introductory.  |  |  4.     Torture. 

1 2.  The  Ecclesiastical  Criminal 
Procedure. 

5  3.  The  "Apriae"  or  Official  In- 
quest. 

i  3a.    Same :  The  Denunciation. 

i  36.  Same:  The  Secular  Inquisi- 
tion in  the  13003. 


§  5.    The    Public    Prosecutor. 

§  6.  Final  Changes.  The  Ordi- 
nary and  Extraordinary  Pro- 
cedures. 


§  1 .  Introductory.  —  In  the  harsh  and  inadequate  procedure 
which  we  have  described,  the  pursuit  of  offenses  was  the  affair 
of  private  individuals.  It  was  only  in  rare  instances  that  public 
authority  could  intervene  in  an  efficacious  manner ;  except  in  the 
case  of  capture  in  the  act,  all  it  could  do  was  to  seize  the  culprit 
and  await  the  pleasure  of  the  injured  parties  in  bringing  the  accusa- 
tion, or  the  culprit's  consent  to  the  inquest. 

It  was  impossible  for  such  a  state  of  matters  to  last.  We  shall 
therefore  see  a  regular  official  prosecution  make  its  appearance 
in  the  1200s  and  rapidly  develop,  simultaneously  with  the  sub- 
stitution of  inquests  for  the  old  methods  of  proof.  But  before 
studying  this  movement  in  the  works  of  our  old  writers,  it  is  nec- 
essary to  explain  briefly  what  was  the  criminal  procedure  of  the 
ecclesiastical  courts.  Its  influence  upon  the  transformations 
which  we  purpose  to  describe  is  undeniable.  Tliis  is  not  due  to  the 
fact  that  the  Church  had  created  its  own  system  of  procedure  in 
every  detail.  On  the  contrary,  most  of  the  different  elements  of 
which  it  made  use  it  borrowed  from  secular  institutions.  It  im- 
bued these,  however,  with  a  new  spirit  and  lost  no  time  in  sub- 
stantially altering  them.  It  is  sometimes  said  that  the  inquisitorial 
procedure  of  ancient  France  is  merely  the  result  of  a  borrowing 
from  the  Church.  That,  as  we  shall  make  clear,  is  not  precisely 
correct ;  but  it  is  none  the  less  true  that  the  Church  was  the  first 
authority  which  changed  from  the  actusatory  to  the  inquisitorial 
procedure.  And  having  been  the  first  to  effect  this  evolution,  it 
very  naturally  furnished  a  model  to  France  and  the  neighboring 
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nations  which  inspinnl  a  similar  movement  under  the  impulse  of 
similar  n-qninTnciils. 

§  '2.  Tb«  Eccl««ftitic&l  Criminal  FroMdure.  —  The  system  of 
rcjjn-ssiun  in  force  wus  niuiiifestly  itindi'quute.  It  was  essential 
that  ;ni  uii fi>tten*(I  and  effective  «illicial  prosecutimi  »houhl  be 
created,  and  the  Canon  law  laid  thf  fountlntion  for  this  by  Insti- 
cntin^i  ut  th<.'  eiul  of  tlie  lICMJs,  the  inquisitorial  pruciilure,  the 
"  processus  per  inqnisitinHem." 

The  CaiM)n  liiw  Iiad  originally  recogtiiüed  only  the  accusatory 
system  in  erimiiial  matters,  influenced  in  tJiis  resi^ect  Iwtb  by  the 
Roman  law  and  by  (Jcrmniiif  custüm.  In  the  SUtls.  however,  it 
made  a  step  fr)rwanl.  Wlicn.  by  rtrastm  i>f  it  crime  committed, 
any  one  bad  been  pf)inted  out  as  suspecterl  by  pnblic  opinion,  ntid 
this  "  mala  fnma  "  or  "  iiirnmia  "  was  established  by  the  judge, 
the  Canon  law  liiid  udniitteti  that  thi^  ti^ve  a  ctTtuin  n>:ht  of  action 
a^inst  the  "  infamattLs,"  This  did  not  allow  the  jnd^  to  bring 
witnesses  against  him  and  condemn  him  if  he  should  be  convicted, 
but  the  accustti  was  obliRwI  to  exculpate  Uiawelf  from  the  crime 
imputed  to  him.  This  cxviilpation  was  etTceted,  according  to  the 
circumstances  of  the  case,  hy  the  oath  of  the  "  infamatus  " 
suppiirted  bycuiupurttators.  "co-swearers"  ("purs;atiocaiioiiica"), 
or  by  ordeals  ("  purgatio  \'u!garis  ").  If  he  refused,  or  failed, 
he  could  be  condemned  as  con\*ictcd  of  the  offense  charged  against 
him.'  These  mcllnxls  of  proof  tlie  Cation  law  had  JHirniweil  frum 
the  Germanic  ciLsioins,  although  it  may  at  first  have  spontaneously 
adopted  a  similar  method,  allnwing,  in  certain  cases,  a  suspected 
person  to  extndpate  himself  by  his  own  oath,  but  without  "  co- 
swi'^rcrs."  ^  In  the  procedure  introducci!  in  the  801")  s.  if  the 
"infamatus"  refused  to  exculpate  lüm.ielf,  or  failed  in  the 
"  purgatio,"  he  was  considered  convicted  of  the  crime  and  could  be 
coiKlennie«!  accordingly.  Out  of  tins  procedure  grew,  by  evolu- 
tion, the  inquisimrial  pr<')eedurc.'' 

\t  lea?it  as  early  as  the  StXls  the  Canon  law  had  ah»  opened 
another  way.  It  had  permitted  notorious  ("  notoria  ")  crimes 
to  Ix-  prosecuted  und  tvudeniiiatioii  pronounced  by  the  jiidp« 
without  tlu'  necessity  of  »n  accuser ;  whence  the  maxim  "  notoria 


'C.  II.  qu.  5:  X.  "<te  puritaliono  canoniea."  V.  34;  X,  "Dp  piirga- 
tinn«  vulgari."  v.  3d. 

'Chnp*.  V,  VI,  Vlll.  IX.  r,  111,  qu.  .'>.  IlihUhran-t,  "Vh  purijalio 
«nonira  v\  viilK«rw,"  1S4I ;  KkfiUr-Dorr,  "  U-hrbudi  d«  dfut.-iilirn 
Kireltt'iirei.'hts,"5ir.;fi;  Loning,  "ticir'hii'hleilMdcutJiclicti  KircUemrclits," 
lI.pp.4tM3.  ötß. 

■  hincmar  tb  Rnmt.  "Dt  pnobyUvrU  crimintMig."  c.  XVI. 
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acTusatorp  non  indijirnl."  But  llii;!  rule  was  not  of  very  much 
practical  use  on  account  of  thr  riiffinilty  which  existed  in  ilctcnnin- 
iiij;  wlmt  cotistitutPil  "  notori  imi ."  ' 

The  Caiioii  law  did  not  yet  admit  of  an  official  prosecution  prop- 
erly !M  calU'd ;  mid  it  pivc  a.s  the  chit-f  rca»on  for  this  that  the 
judge  (b  different  person  na  pn>secutor  was  not  thought  of)  would 
be  at  onoc  judge  nnd  accuser.'  This  wns  the  doctrine  of  Yve«  de 
<'hart«-s  (end  of  the  10(K>s  and  heftinning  of  the  IIOO3):*  and 
it  was  also  that  of  Gratian  (6rst  liaif  «f  the  U(l()s).'  It  is  that 
taught  by  Htdandi»,  the  future  pn\ie  Alexander  III,  about  1I5I>,^ 
and  Ileniard  of  Pa\is  in  his  "  Summa  decretal i um,"  «Titten  he- 
twrcii  1191  and  llOkS."  Biitin  the  final  ynirsof  thr  lliOOs  a  new 
form  nf  criminal  action  made  its  apiK'aranee.  the  "  processus  jwr 
inquisitionem."  which  is  really  an  official  prosecution  by  the  judge. 

This  prticwiurc  is  diKtinf^uislied  from  the  earlii^r  forni  of  which  I 
havespokcn  and  in  which  the  "  infamotus  "'wascomiwllcd  tocxcul- 
pate  himself.  The  dilTcrcntT  is  deariy  slumni  hy  the  fwt  tliat  the 
judgtf  cannot  proceed  except  upon  the  "  Infaniia  j)recedens  " ;  but,  an 
that  hcinf;  established,  he  can  summon  or  arrest  the  accused,  bring 
ivitnes.srs  s^inst  liim,  and  condemn  him  if  proof  of  his  jiuitt  Lt  fur- 
nished by  this  means.    Otherstriking  features  corroborate  this  view. 

But  it  is  apparent  that  this  change  was  not  brought  about  by 
custom,  hut  by  legislation.  It  was  intrmhwrd  by  the  deerctaU 
of  Pope  Iimocent  III.  The  first  to  come  uuder  notice  is  of  date 
1198.^  Tlieo  a  series  is  found  in  rapid  succession,  in  1199,*  lÄHi,* 
1212.''  At  last,  in  1215,  the  fourth  Ijtteran  council  solemnly 
confirms  the  principle." 

'  Co.  15-17,  C  II.  qu.  I. 

*  PanormiUtnut  xipoa  c.  7  3t,  "  dv  acouMt."  V,  1.  Xo.  7:  "Judi-x 
BQQ  ft  looo  panU  .  .  .  nun  funi^tur  dupliei  officio,  quia  uliquis  dobnt 
MM  aocunUir,  nliua  juOvx." 

*  Kiw  dc  rtutrlrM.  Ep.  PXIX.  CVIII,  CCVI. 
'  Dinlum  upon  v.  r.  C.  IV.  cju.  4. 

*  " Sununa  ma^istri  RoUocli."  rAonn-editiou. 

*  Id  the  "CompilatiD  prima  decrotalium  "  of  Brrnant  of  Paeia  thf  till« 
tlovotml  to  criminal  pnwvcatJoMi  ix^iu*  only  tbo  hi?«dinK  Do  sooumlioui- 
1)11«."  whilo  the  M>cT»*p«nditiK  titln  in  ihf  r)r<;ivt«U  nf  Or«>Bory  IX  (V.  1^ 
ia  ■■ntiiU-d  "Dr  kocuMttiuuihus.  imiuintionitiua  rt  dciiuncialionibus."  Tb* 
diH-lriuo  <»>Dl«inv<l  In  tbc  "Suiiiiiut  (!<.-vr«taUum"  (<(>m.i<[>oadB  to  Umtur  tb» 
cited  title  of  tto  *'Comi>iLaEio  phina." 

'  e.  oil.  X.  "  Ut  eoelwKitB  vi-I  brint-fii^ia  niw  diniiDUtione  ronferantur," 
III.  12. 

•«.  10  X,  "»I«-  purj.  ean.."  V,  34;  ee.  31.  32  X.  "de  «Imonia,"  V.  3. 

'0.  17  X,  ".Icft.'c-u*.."  V.  1.  "»0.21  X.  "dpa«ffliB."  V.  I. 

"  f.  21  X.  "di-  weu».*'     V.  I. 

[Por  ihf  U'Xt  of  liH-Hi-  dt^relAls,  and  their  beerinton  ihe  «ame  movement 
as  lal*r  Influt'Rcinic  Knalixh  law,  w^  Wigmarr.  "Tr<^tiiH«  00  tho  S^lom 
of  Evidence,"  I  2J50  f  History  of  ihv  Priviloga  ognimt  Sclf-cnroina- 
lion").— T«Ar<8.| 
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At  the  aa.me  iitne,  und  even  in  tlit.-  aumv  toxts,  the  theory  was 
put  fiirward  that  it  was  essential  Ui  dist-anl  the  staiiHani  nbjei-tion 
that  ihr  jiicige  would  hiTfimc  jud^v  and  party  too.  It  was  got 
rid  of  in  two  ways.  In  tlie  first  pisee,  texts  of  Holy  Scripture  were 
invoki'd.  which  had  nothing  to  do  with  the  quertion  except  as 
hliowiiig  that  (hmI  or  His  prophet  spiintiim-ously  intrrvcnwl  to 
inquire  into  human  psce.s»es.'  Sy-mbolical  inteq>retation  applied 
this  power  to  the  ccelesiasticnl  jiidpe.  On  the  other  hand,  we  have 
setn  thai  ihtr  "  iMciui?silio  "  einild  not  pmcerd  iinlt-Ms  ihr  "  iii- 
famia  "  had  in  the  ßrst  place  been  established  against  the  "  in- 
quisitus ;  "  it  was  said  that  ns  this  was  eqviivalent  to  nn  aceuMitlon 
brought  from  withuut,  and  in  a  manner  iK'Oonif.viiiK  this  eätablisli- 
ment,  it  took  the  place  of  an  accuser.  This  tlieory  was  destined 
to  become  classie.* 

It  was  not,  as  has  often  been  said .  the  stniffgle  against  the  heretics 
which  led  to  the  introduction  of  this  ufUnuI  prosecution.  A' 
special  application  of  it  was  iindouhteHly  made  to  heresy  in  the 
"  inquisitio  hteretiea  pravitatis  "  (iis  to  which  I  shall  have  some- 
thinRtosay  later),  that  is,  the  rißht to  proceed  "perinqmMtionein" 
a)*ainst  heretics,  deleftated  to  certain  special  commiäsioncps,  usually 
selected  fmm  among  the  Dominicans  or  tlie  FranriscHiis.  The 
earliest  cose  of  inquisition  thus  delegated  [of  which  we  know)  took 
place  in  1227.  The  decretals  which  were  the  basis  of  the  procedure 
"  per  inquisitionem  "  are  sometimes  directed  against  heresy  among 
the  clerks,  but  most  frequently  merely  an^ainst  clerical  abuses.  It 
was  for  the  repression  of  these  abuses  generally  that  the  papacy 
felt  the  neefi  of  n  more  strenuous  mode  of  pnisecution. 

The  evolution  of  the  "  iuquisitio  "  from  the  "  infamia,"  leading 
to  the  oblipatori,'  "  purgntio,"  is  attested  hy  oüier  characteristics 
than  the  jwrsistence  of  this  essential  c<tnditjoii,  the  preliminan,- 
establishment  of  this  "  infamia."  In  the  first  place,  if  the  "  in- 
quisitiu  "  did  not  lead  to  u  conclusive  result,  if  it  did  not  furnish 
sufBcient  evidence  against  the  accused,  he  could  \)v  compelled  to 
exculpate  him»elf  hy  the  "  purgatio  canonica  " ;  this  was  a  late 
return  Ut  the  old  »ystem.* 

iflfl.  :iO  X.  "<te  »imonin."  V.  3:  17.  SI  X.  "d»  aoouB."  V.  I. 

*  Panormitanui  Upon  C.  2.  X.  "d«  tiwus."  No.  7:  "Nola  quori  in 
inquHiliuiiv  juilux  no»  Uiint  htm«  jmu-titt.  »p<1  inTumia  est  looo  wi-uml««^'* 
MU  dentinciauirin";  »nd  upaa  C.  17  X.  "<le*cona,"  No.  rt  :  "Di-  opi-ultis 
non  ßt  ioauisitio  ubi  aoo  processit  infftini»  qui«  dt^fuii  %tTHS  ^i  fii^lna 
aeoUMtor.' 

'  ItoiflirRnii.  ■•SuniiiiB,"  Lyons  wiilion.  1517,  ]k  4(Kh  "Si  omncs  tcsti-» 
ditniiit  nnnj  (inqiii»iturn)  innoovntuni  uoa  nu^p^nriimr  non  purcaliiuw 
oncmtur  infainiiL  iiij>i  ad  lollcnilain  faeti."  Bui  me,  as  to  the  " aeoiiMilio," 
C.  6  X.  of  "purg.  ean."  V.  'M. 
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On  the  otlicr  liatid,  mie  r»r  ttip  miv!:t  fnnnni  and.  at  th«  ttamp  timp, 
most  odious  features  of  the  procedure  "  per  iiiquiMtitmem  "  is  that 
th«  "  iiiquisitus  "  was  not  OiAy  ciiiiiix-ll«!  to  reply  i«  the  Iiiterrog- 
aturii«  of  the  jmlRf.  hut  hi-  niuet  also  reply  oi»  tUi'  faith  of  Im 
oath,  after  havini;  tjikrn  itutli  tu  tell  the  wholr  tnith.'  Iliis  nih> 
gjies  liiick  to  the  earliest  days  nf  the  procediirt*  "  jier  inqiiisiiionem." 
It  appears  to  bo  quite  caiitmry  to  the  original  principles  of  the 
Ctiniin  law.  holdint;  tliat  iiolxNly  in  "  forum  extvniuni  "  Ahoiitd 
be  compelled  to  incriminate  himself.  But  a  reply  to  this  objection 
was  looked  for  in  the  earlier  5\'slem  upon  whJeh  the  "  inqui^iitio  " 
wiia  Kfttfteil.  At'CurdiiiK  to  that  system  tlie  "  irifamatus  "  was 
obliged  not  only  to  exculpate  himself  by  Kis  oath,  but  also  to  funil^di 
"  co-swearers  " ;  in  the  "  imiuLsitio  "  only  his  own  oath  was  re- 
quired, and  this  was  a  lesser  requirement.  This  justification  wan 
put  forward  by  the  future  Iniiooviit  IV  In  very  precise  tenus.nnd 
it  became  cJassic'  It  was.  however,  merely  a  sophiam.  'ITie 
formal  method  of  tlie  "  purgatio  cauonica  "  and  the  replie:«  to 
dexterous  and  imperative  interru){at<>ri«s  were  very  different  thinj^i^ 

The  Canon  law.  however,  ameliorated  one  characteristic  of  the 
prot-edurc  "per  iiiquisitionem  "  which  had  operated  unfavorably 
to  ihe  accused.  Its  construction  of  it  wa-s  that,  even  if  a  conviction 
were  obtained,  the  heavier  punishments  whi<h  a  successful  "  ac- 
CHsalio  "  would  have  involved  could  not  be  inflicted  in  an  "  in- 
quisitio."  but  uiJy  the  lesscr  pumshmtuis.  Thus,  when  the  prose- 
cution was  ugniiist  a  clerk  —  as  at  first  was  always  the  case  —  and 
he  had  been  found  guilty  and  imapable  of  enntintiin^  in  his  miniv 
try,  he  might  be  deposed,  deprived  of  office  C"  ah  oificio  "),  but  not 
degraded.'    It  must,  however,  be  added  tliat  if  the  oonfcasion  of 

'  Kimrin,  "[«»ermeni  d«?s  »cßusfa  daiie  li-  ilroil  «-aiionique."  talbeBJb- 
liottiAque  de  I'Kralc  dew  llautes  Bluilt-i.  (Mi^luticiiH),  Vol,  VII.  ISVMi.  p. 
1!Ö7  rl  ara. 

[Cor  lhtih«iariBiror  thi*  on  Rntrli^h  leeal  historv.  see  H'lymore.  "Trea- 
tise on  the  Svslfiin  of  Evidt-iicc,"  {  ISlf»  W  ir^.  —  TnASB.] 

'  " t'omnifntiiria  IniKt^ciiMi  riiifttii  linntiti'i«  niAximi  suptr  liliros  d^ 
erelalium,"  Kraiifcfort  (■•liliuii.  I.-iTO.  p.  2'Hl,  iipiin  i-.  2  X.  "de  «jnfttisM," 
II.  1$:  "(^I'-nl  protio  mi;.  Puti-il  i-i  tnilti-i  jiurKntiu  u)>i  pt-r  wterameiilum 
Huiini  ft  puriintoriuiii  |>ol««t  iieKKi-v  nv  frimen  cuinmi*i>Me.  MuUo  foriiu» 
anU*<|uain  iiidlralur  pufKatio.  potest  »b  ei>  (|uvrffe  an  crimen  comuii- 
ntril.  Sinl  taiiieii  iion  ora'ci»  coKOfn  eum  rrajxiDderp.  sieut  Qer  prawi«» 
eogitiir  K!  punEUrw ;  iml,  «t  nmi  rrajMinderil  sicut  ai  «e  non  piiritnverit  imi" 
pendftur.  vi-I  alias  proovdetur  euatra  eiim :  r|ui(i  vidt'Uir  vikniini  |>iiranr» 
de  Hiiipljn  v«rbo  qui  ■»  purgaro  drbot  multoriim  juramontA."  ('/.  I'nnor^ 
milanu».  upuD  e.  2  X,  "dn  «nifmrtt."  \'os.  III.  I!). 

'p.  24  A.  "de  »^-oUM,":  "Criminnli»  acfniMitti)  «si  ritpttis  deniiiiu- 
tioncm.  id  ttt,  deitradal iuti«tii  inli-nditur.  StKl  cum  tupcr  (■:cofS4i))u<(  »niis 
quid«!»  foorit  iutatnatuc,  ila  ul  clamur  kacetidal  (fui  iliuiius  sine  sciiDdalo 
toknri  Don  potest,  »tnique  dubitationis  scriipula  ad  iniiiiir«ndum  rt 
purjenlura  ejus  cxombqi  procwdatur.  si  fuerit  gravis  excessua.  etJti  non 
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the  accused  was  supported  hy  the  teHtimony  furnished  in  the  "  in- 
quisiiio.*'  the  doctors  admitted,  as  in  the  caw  of  "  notorium." 
that  ttiv  cuiidt-uiiititiuii  to  tlie  full  puuishmcnt  cvuld  be  pru- 
nouneed. 

The  procedure  "  per  inquisiticmem."  as  it  «ame  to  be  described, 
met  wiüi  very  natural  resistauct-  in  other  directions.  Texts  there 
arc  which  show  uä  the  "  infiiiuiiti  "  n'hom  the  jud^'  niched  to 
pniwcute  HrconliitK  to  this  iiicthtH],  invokinj;  tlie  earlier  law  ami 
essaying  to  exculpate  themselves  by  the  "  pur^tio  canonica." 
Other»  shuw  them  iiivukiiif;  the  custom  followed  uikKt  the  secular 
law  and  demaudtiig  that  the  jud^e  sliould  L-imtitme  to  hold  tht-tn 
prisoners  and  fix  u  term  witliin  whieh  accusers,  if  an\-,  slioiild  be 
iiivite<l  to  present  themselves,  liheratinn  or  the  "  purgiitlo  "  to 
follow  in  the  event  of  no  such  appearance.^  None  of  these  ob- 
jection.'« was  allowed  to  prvvuil. 

The  pmcediire  '*  per  intjuisitiouem  "  had  a  spenal  fnrm  and  a 
soraewlmt  ditferent  application.  This  was  the  "  inquisitio  geivo- 
r«lb,"  otherwise  culled  "  preparatoria "  or  *'  ordinariu."  Its 
purpose  was,  not  to  establish  the  "  infamia  "  of  a  sin^^lc  s]iecified 
person,  but  it  was  a]>ptied  to  a  society  or  mmmunity  of  people 
which  it  compelled  to  disclose  whether  it  had  in  its  midst  any 
individuals  defamed  by  reason  of  offenses  or  misdemeanors; 
it  called  for  informutions  and  revelations.  It  was  especially  serv- 
iceable iu  the  work  of  inspection  aiid  reformation  of  raouflstt-rics. 
It  ha<l  a  pectdiur  und  very  ancient  origin. 

I'luler  tlie  ('arlovin^ian  monarchy  an  »cttial  jury  of  denuncia- 
tion.  "  jury  de  dfenonciation,"  is  seen  to  be  in  operation.  It 
ap]>ears  both  in  the  secular  eourt»,  when-  the  texts  show  it  firet 
from  llw  iH'Kiuninj;  of  the  80fls,  and  in  the  «-cleaiastical  courts. 
'Pu-rr  it  is  grafted  upon  older  inatitiitions  (which  probably  served 
the  party  to  attain  the  same  end),  »anjely,  the  diocesan  synod  and 
the  bishop's  "  visitBtio."  Considmng  only  the  ecclesiastical  as- 
pe(;t,  vre  have  precise  information  onthesubjtrt  from  Uqnnon,  who 

d«en>d«>'iir  ab  online  at»  aclinliiUtmtione  larne»  aninvealur  omnino."  As 
Ui  the  HTeot  of  the  Mi)>pli>nientary  coiifoaflon,  see  the  De^relalUt«  upon 
th*  abov(M>ited  ohaplfr  24. 

^  dafadue.  "Summa  dt'cretalium  de  iifaus."  Lynns  edilion.  I'ilD, 
p.  109:  "yuid  ui  suporior  vrlit  itiquircre,  rouni  autem  dioat !  Nulfi  iil 
inquirax  xed  protieaK  tiriiiirmm  ai-'-iinarc  volfntihus  vt,  aJ-eusÄtorp  dt>fl- 
fti4Tnt<>  pnraMiH  niini  me  jiiitvarr.  N'linijtiid  niulii'lur  n-ti*  nn  jiidr:«:  ?  Vi- 
di-iur  qund  WII.1  quia  quud  ri-uü  Jii-lil  nrdjimriiim  frt,  timul  diiiL  judex 
f xl raonliuurium  el  judfx  putiu»  iiriliiiario  quuui  e.^traontiriAno  jure  pny 
a-Arrf  iti-in-l.     Pulü  puliua  iiiqiiirt^riilum  quia  iiurgatin  MSiiiitiir  iiiquiai- 

Mmom."       r/.  Nouf'-iiHuK.  "Sutnina,  de  inqius."  Xfom  edition,    1517, 

p.  408;    Ouranfia.  '■Speculum."  p.  33. 
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wrote  in  the  first  third  nf  the  iHXIs.'  and  Hun'hsrd  (k*  Worms,  who 
wrote  in  the  first  tliml  of  da-  ItKHJs.*  Th«  ecclesiastical  judge, 
the  bishop,  in  Ins  visits  t<>  the  piftcrs  whcro  hi»  jnrbdictinn  lay, 
«wnoked  alt  the  nieinU-r--*  of  the  fkrßy  and  also  tJit  faithrul. 
From  funong  tin-  lattt-r  he  chose  a  irrtain  numhcr  of  men  arnl  made 
them  swear  to  denoune«  those  «honi  they  ktjcw  t*>  be  K"<lty  "' 
offenses  or  certain  named  public  trespo^us ;  these  were  the  "  jura- 
tures  sjTiodi."  Tliosc  whom  they  denounced  were  under  the 
necessity  of  exculpating  thcnuteive»,  according  to  the  nature  of  tba 
case,  Uy  the  "  purgstio  cauonica  "  or  by  tJie  "  purgatio  vulgaris  " 
on  puin  of  lieinj;  cunvictot. 

'Hiia  institution  never  dif^appeared  from  tlie  ecclesiastical 
organizstion,  although  the  perfnpninnre  of  its  duties  was  often 
äUäpen«kil  in  tlie  miiläl  of  feudal  thsurtlcr.  TItr  fourth  I^teran 
eouncil  plainly  had  it  in  view  for  the  denunciation  of  heretics.* 
Other  testi  show  the  old  profedure  diiteharging  its  duties  anew 
ill  the  "  visitationes  "  of  the  btshu]»  »r  the  nrchhishop.* 

Tlie  effect  of  these  obligatory  denunciations  in  the  olden  days 
had  been  to  font  the  deuounceil  [wirties  to  the"  purgatio  eannnira" 
or  "  \'ulgaris."  but  when  the  procedure  "  per  iuqiiisitioneni  "  was 
onee  established  tliese  naturally  gave  place  to  it.  Tlie  judge  who 
hnd  made  the  "  visitatin,"  in  a  parish  or  in  a  monastery,  ami  had 
admitted  testimony  for  the  persecution,  could  proti-ed  against  the 
sccuM<l  by  hearing  witnesses  againitt  bim,  who  might  be  either 
those  who  had  testified  in  the  "  inquisutio  generalis."  or  new  wit- 
nesses. TTie  change  is  well  shown  hy  the  description  given  by 
I>unintis  of  the  "  inquisitio  generalis."  He  puts  it  forwanl  as  the 
natura!  instrument  for  the  use  of  the  bishop  in  his  "  visitatio." 
■when  he  "  inquires  of  the  clerks  as  to  the  laymen,  and  of  the  lay- 
men as  to  the  clerks  and  luymen  " ;  much  the  same  thing  is  »een  in 
ilegino's  book  as  regards  the  900*.  Without  speaking  of  "  jur*- 
turc:i  symKÜ,"  Ihiraiitis  also  say.s  that  the  bi.sliup  wuuld  du  well 
"  secrete  cum  aliquihus  de  pamchia  fide  dignis  inqiiirere."  •  We 
Itave.  besides  this,  direct  proof  of  tli«  e\'oluttoii  in  the  "  Registre  de 

*  "  Initm  illio  lie  üynndnljhli*  ojtuÜR,"    IViMorrm-Aiiihrn  i^ltiotl. 

»  ■'  fJur'luirdi  Wonniaf-iiri''  wili*!«.'  epi*copi  dccrclonim  libri  vigwrali," 
Mirn«  i'uinil.  Ui.  t.  CXI«,  i>.  't'-id  ci  le^.  Tbv  mlerrDKaloriea,  eiebly- 
flf(nt  ill  dudiImt.  will  he  rnunil  in  BiHjk  I.  r.  91MV>. 

»  ('.  fl  X.    (if  hiBn>t."'  V.  7;  e.  29  X.  '(te  aeciw."  V.  I. 

•  A  vtry  closo  applio&lion.  whif^h  will  h^-reinaflfr  bo  made  ii«o  of.  Ja 
riimiblnsl  >)v  Ihf  "  R*(ri'il«*'  du  r<»aici*lii*  de  V*n«y"  (1314-1457),  pub- 
tiahetl  by  M.  0.  Dujtoni. 

'  Ourantit,  "  Spt^Milum,"  Book  III,  part  t,  "de  ttM|untionit>Hii,"  f  3. 
Frankfort  rditlon,  lSi92,  p.  30:  <-■.  1.  i  4,  VI,  "d«  Mna."  Ill,  20; 
I'anomntanva  upon  C.  7  A,  "<lc  te«t.  eugead,"  II,  21,  No.  5. 
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l'officiaüt^  de  Cerisy." '  In  the  1300s  the  official  of  the  abbey, 
who  had  succeeded  to  the  jurisdiction  of  the  bishop  within  a 
certain  radius,  still  made  his  "  visitationes  "  in  the  old  way,  with 
the  convocation  of  the  faithful  and  the  procedure  of  denunciation 
by  the  "  testes  synodales  " ;  this  was  called  "  Inquisitio,"  "  In- 
quisitio  generalis,"  "  Inquester,"  "  Informatio."  ^  According 
to  the  earliest  accounts  the  effect  of  the  synodic  denunciations  was 
merely  to  submit  the  denounced  persons  to  the  "  purgatio  cano- 
nica,"'  But,  starting  from  the  year  1320,  examples  of  the  "purga- 
tio "  are  no  longer  to  be  found.  The  "  inquisitio  generalis,"  as  a 
consequence  of  numerous  decisions,  then  always  gives  place  to  the 
"  inquisitio  specialis  "  against  the  denounced  person,  the  synodic 
denunciation  being  equivalent  to  an  "  infonpatio."  But  these 
applications,  showing  the  afhliation,  are,  generally  speaking,  rare 
and  exceptional  after  the  1200s.  The  "inquisitio  generalis," 
which  is  very  frequently  used  and  practised,  and  which  has  its 
roots  in  the  domiciliary  visits  to  the  monasteries,  is  directed  against 
regular  and  secular  societies ;  it  consists  in  "  inquirere  de  capite 
et  de  membris."  * 

The  "  inquisitio  "  led  to  the  "  denunciatio,"  the  charge  by  the 
judge  upon  tlie  denunciation  of  a  private  individual.  The  "de- 
nunciatio "  had  no  doubt  been  mentioned  at  an  earlier  date ;  even 
Gratian  alludes  to  it  in  his  exposition  of  criminal  procedure;* 
but  he  appears  to  have  used  the  term  as  synonymous  with  "  accusa- 
tio."  Even  at  a  very  early  date  a  procedure  was  known  in  the 
Canon  law  which  survived  and  was  expounded  by  the  Decre- 
talists  according  to  the  traditionary  law  upon  C.  13  X,  "de  judi- 
ciis."  This  was  called  "  denunciatio  evangelica  "  or  "  caritativa," 
because  it  was  based  upon  certain  passages  of  scripture  (Math. 
xviii,  15-17).  It  was,  to  all  intents  and  purposes,  a  procedure  of 
repression,  originating  in  the  denunciation  of  one  Christian  against 
another.  Tliis  might  ha\e  resulted  in  a  real  mode  of  criminal 
procedure  and  it  looks  as  if  the  old-time  doctors  had  made  attempts 
in  that  direction ;  but  their  efforts  were  fruitless,  and  the  "  denun- 
ciatio evangelica  "  was  ultimately   considered  as  of   no  further 

'"Le  registre  de  rofficialitö  de  Cerisy"  (1314-1457),  published  by 
M.  Gustave  DupOTit  (extracted  from  the  "Mfimoirea  do  la  SoeieW  des 
Antiquaires  de  Normandie"). 

'  "Regifitre  de  CVrisy,'  Nos.  2Ö,  26,  73,  96,  138;  "inquisita,"  110,  121  ; 
."Inquisitio  loco  visUationis,"  43;    "  Informare,"  215. 

'"Registre  de  Cerisy,"  Nos.  5b,  20a,  25e,f.84d. 

*  thiranlis,  "Speculuiii,  do  inquis."  SJ  2,  3,  p.  ;J0. 

*  c.  47,  C.  11,  qu.  7,  and  Dictum  upon  c.  20  C.  II.  qu,  1 ;  Ilnstimsis, 
"Summa,"  p.  406;  Fanormilaitus  upoa  c.  13  X,  "de  jud."  II,  1,  No.  45. 
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efficacj-  thnn  to  allow  of  Uit  iii)pliriiti(m  uf  the  "ccnauw  "  or 
"  pnciUB  mediciimlcä  "  and  not  of  that  of  real  and[>crN>iml  [»mish- 
ments,  "  fKi-n»-  vindk'fttiva'."  It  was  a  mains  of  discipline, 
not  of  c'riniinnl  repri-s^ioii. 

Once  tlu'  "  iti(|ui;sitio  "  was  cstabllslied,  liowever.  tlie  judKC 
inittciu]  of  prtKi'«<liii|i;  nf  his  nvrn  aifonl.  "  vx  iituni  officin,"  coiiM 
prtifped  with  llip  inqiiost,  "  iinniirt-re."  uimii  the  dentinrintinn  of  a 
private  indindunl.  This  was  Rt  first  done  as  a  matter  »f  fact, 
but  t),^'  and  hv  it  eame  ti>  be  Joiu-  ax  n  iiiattur  of  lim-.  Tin-  person 
who  furmitlly  uiiidi-  the-  dcnuiiciutiuti  n-as  naturally  tme  who  was 
interested  in  tJie  proscnitiuii ;  lie  was  even  one  who  could  have 
bniu]i;ht  nil  "  iwciisatio."  Tliis  he  did  not  do,  preferring  lo  «ct 
in  motion  the  "  iiiqiiisitio  "  of  llic  ]*ntlf;e  by  means  of  a  denniicia- 
tion ;  but  the  fart  miiaiiivil  that  it  was  in  his  interest  timt  the 
action  was  !>ro»ight.  I)octrinall_\'  he  was  called  the  "  jutmiovens 
inqutsitionrm,"  and  this  '*  inqui^tio  emn  prnmovente "  waa 
f;ovcnH:d  by  ^|HTia)  niln  which  a-scribiil  tu  the  denunciator  an 
active  part ;  so  much  »o  a»  nt  first  to  tend  to  asüimilatc  tlib  pa^ 
ticuiar  applioution  of  the  iuqtii-iitton  to  the  "  nreuäatio."  Chief 
amouK  these  rule»  ure  the  fnllowing. 

We  have  said  above  that  the  "  inquisitus  "  was  nblif^  to  take 
the  oath  "  de  verilate  dicenda  ";  but  this  waa  orifriimlly  imposed 
upon  bim  only  when  the  judge  jiunued  "  ex  tnentoflieio."  not  when 
there  was  a  "  promovens,"  "  sed  ibi  adversarius  habet  probnre  ea 
qua  denunciuvlt."  But  thi«  di^ttnetio»  was  :4ub;^ncntly  done 
away  with,  and  thi^  taking  of  the  »3th  was  enjoined  in  both  cases. 
This  was  only  logical,  setinp  that  in  the  pmcodure  of  "  accusatio  " 
it  was  iiujiomkI  even  upon  the  acfiised.'  In  the  second  place, 
when  there  was  a  "  promovens."  the  rule  wa» that  the  "  informatio" 
must  first  of  all  Imt  established  by  formal  proofs,  which  it  was  for 
the  "  pn>miivens  "  to  furnii^b.  It  will  he  seen  later  on  tliat  when 
the  judge  prosecuted  "  ex  mem  officio  "  the  same  necessity  did 
not  arise.  But  in  the  former  case  it  resulted  in  the  accused  l>eing 
allowefl  not  only  to  dispute  tlicM-  proofs,  but  also  to  meet  them 
with  cnntrarj-  proofs,  in  establishing  his  "  bona  fama  "  by  wit- 
uessc*." 

But  doubts  were  raise«!  as  to  the  application  of  the  rules  of  the 
"  accusatio  "  in  r^ganl  to  one  main  point.  The  niLsuccessful 
accuser  could  lie  condemned,  as  calumnious,  to  the  punishment  of 
n>taUatioii,  that  is,  to  the  puiiisbmeut  n-IJch  he  had  claiiiK-d  Tor 

*  c.  18  X.  "de  accus."  V.  1.     Panormilamu  Upon  o.  16,  ihitl.  No.  2. 
I  X.  "de  »ecus."  V.  I. 


*  Panormilanua  upon  c.  19 
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the  accused,  and  for  this  purpose  }ic  luid  first  of  all  to  submit  to  the 
"  iiisrriptio  in  ('ririieii  "  ;  shinild  tlie  "  promovens  "  be  treated  in 
llie  same  way  in  this  respect  ?  Oiic  thing  was  undeniable,  namely, 
that  if  he  had  mitde  the<l«*iiiiii(*iAtion  in  bad  faith  mid  <:-»lumnious]y, 
hi*  «Ufiht  to  be  punished  "extraordiiieiu,"  with  8  "  ixena  extra- 
ordimiria."  But  should  the  "  inscriptin  in  talionrm  "  be  imposed 
upon  him?  It  seemed  tJiat  it  shoiihl  not.  be^-ause  iti  the  "  in- 
quisitio  "  the  judge  was,  in  law,  tiie  st)Ie  pmseeutor,'  This  idea, 
honcviT,  vitts  far  fntm  tK-i-iitning  tin;  fixed  Kt-iit-nd  opinion,  which 
was,  rather,  that  when  punishment  was  possible,  tlic  *'  inscriptio 
in  crimen  "  was  necessary.  It  was  argued  that  the  '*  promovens  " 
was,  as  a  iimttt-r  of  fiurt,  the  i-quivident  of  (he  aceu^er. 

The  denunciation  t(K>k  vcrj'  inmpi«  forms ;  it  could  be  nmde 
orally  and  by  the  voioe  of  ji  third  person,  a  "  prociinttor."  There 
wen-  tluPMc,  even  nmoiig  the  aradt-micnl  Canniiists.  who  likened 
it  to  the  "  dcnuiiciutio  evangcliea."  declaring  that  it  equally  en- 
tailed, in  effeel  merely,  the  "correetio  "  nf  the  culprit,  and  that 
althüugh  it  often  resulted  in  the  infliction  of  a  "  pcena  vindieativu." 
that  was  when  tlif  disiinler  was  such  that  onler  fi>uld  not  be  olhtT- 
w\^  restun'*].'"'  This  would  explain  the  charaeterisiir  noticed 
above  that  the  "  inquisitio  "  did  not  authoriüc  the  same  severe 
pmiishments  ;  "  nutius  puiutur  jkt  inquisitiunem." 

But  the  es.tpnti:il  <iilTerence  between  the  two  kind.«  of  "  denun- 
ciationes  "  is  that  any  one,  without  di^^tinction.  could  make  llic 
one  ("evanjjclica  "),  while  only  tliosvuntith'd  ti»  bring  the  "  Bo- 
cusatio  "  could  make  tlio  other  C"  judioialis").* 

The  net  result  of  what  we  have  said,  however,  is  that  the  "  de- 
tiuiK-itttii)  jndicinlis,"  a»  understood,  had  becomt?  a  particutar  form 
of  criminal  action,  and  the  "  inqiiisitio."  properly  so  called,  only 
existed  when  the  jiidne  proceeded  in  the  matter  "  ex  mem  officio."  * 

A  new  or(;ati  of  the  inneliiiiery  of  the  ecclesiastical  judicalure, 
the  "  promotor."  was  the  inevitable  outcome  of  the  theory  of  the 
"  pmmitvens  iiiquisilioncm."  'Hiis  titular  iiffictT  of  thcofficiulitie:« 
was  nothing  other  than  a  functionary  charged  with  the  duty  o( 
denoUDciug  ufTvusc»  to  thu  judge  and  "  promovere  inquisitionvm,*' 

'fl.  16  X,  "doawus."  V.  I. 

'  >■.  16  X,  ")1«  accui."  Axid  Panarmitnn-ut  unan  this  ch&pter.  No.  2. 

'  Dtuanlia,  "Sptculum,  dt;  aupunBl."  p.  24. 

'  Pamrrmilanua  upo»  v.  'H  X.  "da  acoua."  No.  21 :  "Proprie  processun 
inquiüitioniH  cnl  ifituailo  ju<Iex  tm^it  ax  offlcJo  suo  puro  «t  nii<ro  nvminn 
dufiux-ntp  i-t  imi>cCranlo  inquisitioncm :  sed  quaado  fit  ad  (IcmoiiciatioRc^ 
alfanijuH  liiiip  r-it.  i)roprie  proecisms  per  viam  awnuneiotioni»,  IVojjicr  hoo 
fadt  quia,  rjc  guit  di-nmnini  t'LcIigit  viani  qiuwi  exinkordiiiariam.  debaot 
prmDoDoiasii  quia,  foru;  iuquisitud  i-o  coneseiwot." 
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ogninat  the  ciilpnt?.  Hi:«  function,  mnrcover,  was  on«  of  pro* 
ftrejtsive  growtl».  Its  oripn  is  fminJ  in  tln>  oommijäion^  mid  tera- 
ponirj-  ami  pxtnioniiiiiir.v  drlfgations  raiuli-  hv  tlii'  jwigv  in  the 
course  of  the  procedure  of  "  inqiiisitio."  WHien  he  proceeded  "  ex 
mero  officio  "  \w  wiis  Ixniiid  rrefnii-ntly  to  flpprw-iatc  the  arthious- 
ne»  nnd  dilfit-iilty  of  his  task,  and  hi*  thai  apiHiinti-d  a  L-ajmbli? 
person  to  play  ih«  part  of  pr«>mi.»iyr  or  "  promoi'eur  "  in  a  speciß«! 
case.  Tili»  wns  a  material  and  murnl  ns,4istarit-«>  to  him.  mid  nj»- 
Ijears  to  have  fumi^ed  an  answer  lo  tlio  ubjvclioii  wliieh  reganicd 
the  judjtc;  as  bt-iii;;  at  the  same  time  judgK  ami  party. 

It  iH  upon  chapter  .VI,  X,  "de  lestihg«  "  11,  20,  ihnt  the  oM- 
time  ditetors  base  this  practice.  Innocent  IV  had  already  shown  it 
to  be  pn-vulvnt  und  attempted  to  deduce  thc-rcfrom  doctrinal 
cons^-ciucnees.  In  his  lime  the  character  of  Huch  a  "  promotor 
specialiter  a  jiidiee  deputntUH  "  had  not  yet  been  altc^ether  ile- 
tennined.  Jn  particular,  it  was  asked  if,  unci-  he  had  been  bruugtit 
into  a  particular  "  inqulsitiu,"  he  could  not  be  recalled  or  a  sub- 
stitute api>»iuted.  and  whether  he  could  Unlge  an  Rppeal  from  the 
judgment.  He  was.  at  all  events,  already  styled  "  Minister  in- 
quisitionis  "i  but  Ilosticrisis  »tutes  thiLt  he  uns  nut  in  reality 
a  |>arty  to  the  action  und  that  tlw  litigation  should  not  be 
coiHtucted  with  him.'  The  function  was  neverthcleas  destined 
to  become  consolidated  and  grow  into  that  of  a  titular  ufEce. 
Hut  no  mention  h  ,yet  founil  of  a  titular  "  promotor  "  in  the 
**LJbcr  practicus  de  consuetudine  Ftemenai,"  which  bdongs  to 
the  end  of  the  ViWa  or  the  beginning  of  the  IltOOs.  »lt)iouf;h  else- 
where uimiistakalile  and  iriterpstiuK  traces  are  found  of  the  \imgt 
of  "promotor  »pccialitcr  delcgatiuf  a  jndicc."'  An  infliicna-  was 
bound  to  he  exercised  in  thv.  development  of  the  office  by  the  king's 
'*  procura  tores."  or  lord»!  justiciar,  who  make  their  oppearenee 
about  the  end  of  the  1200s.  From  1*274  wc  (iiid  a  "  procurator 
episcopi  I'arisieiisis,"'  as  to  whom  we  sliall  have  something  to  say 
elsewhere.  In  the  "  Registre  de  I'offiaalitfi  de  Cerisy  "  tlie  pni- 
motor  appears  from  the  year  1338.* 

The  details  of  the  "  processus  per  inqubitionem  "  were  settled 

'  "Vox  Inaunndo  uu>  no»  c»t  vera  par«,  sed  quwn  par«  Etmililudina 
quia  Utlin  nullum  lih<-llum  «fTrrl  noo  litem  (H)Dloi>tatiir.' 

'  "Liber  pncLioua  de  cuDOuetuttine  Ketnecui"  (ia  thtf  "Arebives  l^jtiiH 
Utivea  de  ia  ville  de  Reinis"  piibliHlieii  by  M.  Vahtt).  Noa.  VlII,  p.  -13. 
Ce.   LXXX.  c.  20».  p.  210. 

iTanuN."IIi3l()tK(Ies)ualic-i«idi>«iRKli>««etcomniunautfeeceUsiiuitH]ues 
4b  I'ttrU,"  p.  ^1. 

< "  Rmatn»  6»  I'offieiatil«  de  Cerisy."  Nor.  «H  b.  334. 338  c,  L'69. 288  e, 
S8S.414\. 
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at  an  eaHv  riate.  a"<]  afterwanl»  rrmniiiccl  iiltnoät  uiialtcrttl. 
They  were,  in  fact,  succinctly  laid  down  hy  tlie  fourth  Lateran 
counciJ.'  In  the  c«nvnicul  cumnion  law  tht.-y  even  allowed  a 
sufRcictitly  extensive  liberty  of  defense  to  the  accused.  The 
"  inqiiisitio  "  naturally  began  with  the  establishment  uf  the  "  in- 
fuaua."  But  when  the  "  inqulsitio  "  was  made  "  r.\  mcrr»  officio  " 
no  particular  fonn  was  prescribed  for  thi3  ln.stitutini).  The  jiicl^ 
assured  himself  (ronceming  it  and  informed  himself  in  this  respect 
("aese  iiiformabat  ")  as  far  aa  his  pleasure  and  ahility  went;  in 
<asc  pf  appt-al.  however,  it  became  necessary  to  justify  in  regard 
to  it  before  the  superior  judge.'  But  it  was  otherwnse  when  there 
was  a  "  promoveus."  In  order  to  prove  the  "  infuniia  "  he  had, 
first  of  all,  to  produce  witnesses,  who  were  heard  by  the  judge,  or 
mure  fr(K]uently  by  a  dejiuty  of  tlie  judjte  or  merely  by  a  notar>'. 
in  the  absence  of  the  accused,  who,  moreover,  had  not  yetappearetl. 
T1Ü«  gave  rise  to  the  fir*t  opportunity  of  defense  offered  to  the 
accu&ed.  When  he  was  summoned  he  was  enrJtl«!  to  require 
that  he  be  made  acquainted  with  the  testimony  by  which  he  was 
"  infamatu»,"  and  he  couhl  then  dispute  it.*  It  was  asked  if  the 
"  inqntsilus  "  could  not  himself  bring  witnesäc»  to  prove  his  "  Iwrna 
fama."  It  wa^  a  natural  thin^  to  allow  thi»,  but  it  was  aim»  a 
delicate  matter,  to  prevent  the  testimony  of  one  set  of  witnesses 
contradietinK  that  of  the  other.  The  judge  was  ßenerally  allowed 
to  (rhoose  iH'twecn  the  <iiti'erent  affirmiitinns  "  propriis  auribus  se 
jnformar».'*  *  Unle.ss  there  had  l»een  an  "  tiiqui:sitio  prieeedeiw 
de  infamia."  it  was  necessary  in  nil  cases  for  the  "  inqui^tus"  to 
daim,  uthrrwine  the  irregularity  was  waived.* 

The  accnised  was  then  summoned,  unless  he  had  been  "  eaptus  " 
At  the  outset.  He  appeared  before  the  jndge  and  was  made  ac- 
quainted with  tlie  otfeiisea  imputetl  to  him.  This  was  done  in 
dther  of  two  ways.  If  the  "inquisItio  "  was  brought  "  ex  mero 
officio,"  the  judge  drew  up  "iirtiaili."  comprising  the  different 
chflirges  upon  which  the  "  iiiquisitio  "  was  to  re^t.  and  these  he  was 
Tequtred  to  (.-oiumunicatc  to  the  aeeused,  giving  him  a  copy  of 
them  and  granting  a  delay  sufficient  to  allow  him  to  examine 
them.'  If  there  was  a  "  promovcna,"  he  was  obliged,  in  the 
some  way  as  a  plaiiitifT  in  n  civil  action,  to  dniw  up  u  *'  llbellus** 

'b.  24  X,  "do  w«ni3."  V.  t. 

*«.  Ill  X.  "rl«  ^«cux."  V.  L.  aod  Pa  norm  ■'(anna  upon  this  abftpt«r. 

'  ParKrrmitoriuf,  "  Practica. '  c.  150. 

'  Panermiltiriut,  Upon  0.  19  X.  "de  accus."  No.  10. 

'e.  2  Vl°.  -de  accus."  V.  I. 

*  Dtiranti»,  "ijpeeuluin,  de  iuquic."  p.  3Q. 
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and  the  "  litiscontestation "  intcrvcnwl,  the  accusetl  taking 
p»»rt.' 

The  examination  began  with  the  interrogation  of  the  accusetl 
by  the  judji:«:,  who  coulil  n-pi-at  it  us  often  as  he  picas«!.  The 
atvti.-M^I  wuH  n>mp^Il<^l  to  reply,  und  we  know  that  he  was  Itoiiml  to 
reply  under  oath.  The  difftrenee  at  first  reconnized  in  this  respect 
brtwiTn  Ok  "  iiK)i]i>itio  ^■^  riifro  oßicjo  "  uid  tlie  "  iiiqiiinitio  cui» 
pn>movente,"  disapjieared  at  an  early  chi to.'  If  he  pU-adc<l  guilty, 
that  nas.  in  effect,  sufficient  to  authorize  his  condemnation,'  and 
if  he  iih-ad«!  not  Kuilty.  the  judRe  or  tin-  "  promovens  "  produced 
ex'tdence,  mainly  tcätinionial,  against  him. 

In  the  'Mnqtiisitio"  in  its  first  fomi.  two  distinct  sets  of  n-itnesses 
were,  by  law,  ht-anl.  one  to  the  "  infamia  "  and  one  to  ilie  guilt. 
\\Tien  the  "  inquisitio  ''  was  made  "  ex  mero  uffido,"  the  tcsti- 
inony  estahlitthiii)!  the  "  infainbt  "  van  not,  for  the  most  |Mtrt. 
format  tt^timnny.  In  all  cases  the  testimony  received  i»  the 
prpHminary  im{iiiry  (or  exanilniitton),  "super  infamia,"  was  ili- 
admiRiihle  againut  the  "  in(|uisitus  "  fur  the  purpose  of  provinf;  his 
piilt.  and  there  were  necessarily  two  successive  and  separate  in- 
quiries, even  when  tlie  stinu;  perwiiis  lestifi«!  in  each.'  But  tills 
rule  was  not  alnolute ;  it  was  subject  to  exception  in  the  case  of 
proof  of  the  "  corpus  delicti  "  in  notorious  offenses  unless  the  cul- 
prits* were  known,*  and  in  the  "  iiinui>itio  generalis,"  directed 
ai^aiost  a  society  or  a  community,*  where  the  "  inquisiti  "  could  lie 
condemnwl  upon  the  testimony  of  the  witnesses  originally  heard 
aiitl  without  new  inquiry. 

The  witnesses  whose  allegations  could  entail  condemnation  were 
heard  tn  secret  and  out  of  the  presence  of  the  "  intpiisitas." 
llils,  liowever,  w««  not  a  cbameteristic  peculiar  to  the  "  inqui- 
sitio  ";  it  also  existed  in  the  action  "  per  aceusationem  "  and  in 
rivil  causes.  Liberty  of  defense,  as  it  was  then  undcrstiHid.  wa» 
in  fofi-e.  In  the  6rst  place,  on  the  terniinaiion  of  the  inquest, 
the  '*  inqui^tus  "  received  the  depositions  of  the  witnesses.     He 

I  livroMti*.  ibid.,  p.  'M  ;   fttiwfiitiianM.  "Pnctttm,"  c.  I.iQ. 

*  DnrantU,  "Sproiiliint.  At-  iiKjuu."  p.  34:  "Pout  hoa  iolifTu^lMtur : 
c]ao(l  •!  ouuf«uu*,  ticnr,  nroct-diit  «d  ptraiuii.  8i  wra  ui-^vent,  tunc 
inquUiiur  iiidu(«t  iml*«.' 

'  UuTantU,  "Speculum,  de  iuqul«."  p.  32  :  "Si  enim  iv^ipen^ntiir  hMl«» 
«imu)  KUpcr  oimiae  «1  super  infiuiiiB.  svpe  is  qui  iaquUitionem  pn»*- 
quiiur,  ut  «e  ad  probationcm  eriminiii  adnullfrritur  de  «luo  qui.i  infumatius 
HUH  Ml,  quod  e«w  iwa  di<het :"  —  p.  33:  *'t|uid  «  iDqui'itor  poluii««t 
utquircro  An  infanib  et  d«"  «rriminibug  7  KMpondc :  \on  wTiBwiiur  ordo 
juris.  Nan  infuna  iii(tiiiKitii>  |ir»«<^ere  delwt  v»htati8  «Offnitiouem  RM 
debet  prvottasus  t«li  pi-niii\tiiin<'<-onfundi." 

'  Innoetnl  I V.  Upou  v.  23  X.  '■dc  «■lt*t,"  1,  fl, 

*  Panermitfontu,  uimd  «.  32  X.  "dn  wwus."  No.  2. 
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not  only  got  the  witnesses'  names  but  also  a  copy  oi  the  depoations 
themselves.'  Hi-  hiLcI  the  right  t«  ha\'e  such  witne.sses  interro- 
gated «new  ami  to  produce  again.*t  them  his  objections  to  tli«ir 
admissibility  and  his  replies  to  their  ttsiiraoiiy.'  He  could  even 
freely  plead  excuses  and  jiistitii'atiMtis  and  brin«  witneÄs^s  in  siip- 
port  of  ibese  allctEations.^  Finally,  the  old  texts  coiilaiu  no  rv- 
ätriction»  us  to  the  nssistaiiov  of  ii  ouiiiiMrl.* 

It  is  tnw  that  the  procedure  of  the  "  in(|iii.<ütio  "  allowed  tor- 
ture, but  it  was  the  torture  of  the  "  acciisatio  "  «nd  practised  under 
the  .siiiiii-  eunditioiis.  Tlie  Carmii  Inw  hud  permitted  it  by  virtue 
of  the  prtihiuiuKtitiK  iuflneiice  of  tlie  Itoiiian  law.  Xo  tr»<'e  of 
it  is  to  be  found,  to  be  sure,  in  the  procedure  of  the  ecclesiastical 
courts  of  the  Frankisti  intmarehy,''  and  the  "'  Detxetuni "  of  Grutian 
contaiiiH  the  opposite  tJieory.  whidi  bars  ami  re|niiliate«i  torture." 
That  is  aho  the  doctrine  reproduced  in  the  "  .Summa  "  of  Pauca- 
palcs,  while  that  of  Etientie  de  Tournay  (between  IlÖö  wiid  1177) 
only  reeognizes  the  applieatioii  of  the  torture  to  slaves  aiul  false 
witmste-3  (p.  221).  The  in.stnime-ntality  by  which  the  influence  of 
the  Itomaii  law  in  thi.-i  direction  wa.t  au);mented  and  sanctioned  m 
to  be  found  in  certain  |wissages  borrowed  from  the  ancient  ucelesias- 
tical  Fathers  who  liviti  in  the  days  of  the  iiomau  Kmpirc.  and  who 
spoke  of  tlie  torture  which  the\'  saw  in  prjLcticc  every  day  in  a 
ci^^liz«i  countrj'  as  if  it  were  a  natural  and  normal  tiling.' 
«lohanne^  Teutonieu.s,  who  ecnnpilnl  the  jrlossary  to  Gratian's 
"  ]>ecretuni,"  atio  approves,  !n  his  teacbin^,  of  torture,  and  lie 
adopts  all  the  applications  made  of  it  by  the  Itoman  laws."  The 
great  doctors  of  the  1200s.  including  Inmicx-nt  IV  and  Duranti-s, 
entertained  no  doubts  as  to  the  legaMty  of  this  method  of  examina- 

'«.2tl  X.  "de  a<!ciiii."'  V.  1.  numtifi*.  "Speciiliim.  dp  inquis." 
p.  32:  "Eldabiturei  fanultaüdi^ri^nileiicli  mti't  riabunliiri<i  ntimiiui  U-^tnim 
et  dicta  eorum  sunt  ei  publicanda  et  d*  Ua  onpia  fa/>icnda.  ui  si>  dffc-nd(«i 
pOMit  el  proporift  i-x<>e|)tioiie«  el  rvplii'atioQvH  t&ui  in  principali  quam 
oontni  lost)?«.  ' 

'  liiitunfiti.  "Sppfiilum.  df  inrjiiin."  p.  33  :  "Itflm  pot««t.  oppntii  nonlri» 
(»■»U-«  indui-t«!«  (■(  R'pliciiri  it  roiitra  dii^ta  conjrn.  Undo  runt  Uift"»  ioqIt» 
euni  iinntiifiTitvir.  iinili'-ii'iiir  i|1kiiI  puii.-'it  oppunere  in  inTtiuiia"  itiriiiri  rt 
ilicLa  :  i-l  ritriiK'T  iiitcrniKHl.iDncin  il  jiidid  pocriicai  ut  st-oumlum  Tino, 
teile«  inUTrnKi>t.  s.ftiiidiim  Rolandum." 

'm'.  is.  lis  X.  "lit-  at'pu«."  V,  1.  DuraHti»,  "Speculum,  do  inquis.*' 
pp.  2K,  34.  3Ü. 

'  /'oAormifanus,  "PrB«ti<^&,"c<.  150,  p.  30  :  "AdvocatuB  inquinti  qiiibu« 
miiilia  nrospi<'<ir("  potwil,  siio  »-lii'ntiilo. 

'  (l  IS  hiiilfd  at  only  iii  imi-  iirit'udo-Isidoriiin  pnjamgii  (c.  4,  f".  V.  qu.  5). 
whioh  sjM.-ali»  of  llii^  li^rtun-  iiilininiMt-T'"!  <••  iiceuMira  nod  wiUivsM:^,  and 
whifrh  atriinul  l.lif  i>riiii-i'iiii[i  of  \\\i-  l>i    i  <  >■   i iniiast  Aceus&lJaRa. 

'C  XVI.  qu.  Ü.  under  ihi-  heaUiiiK-   "     '  MUie"  aad  "Torture." 

•  c.  1  c.  XV,  ou.  8:  c.  I  c.  XII.  qu.  5. 
_    '  aioas  upon  C  XV,  qu.  6,  j.v. 
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tion.  Certain  formal  texts,  having  tlif  force  of  laws,  nJso  xdmittcd 
it.'  In  the  "  inquinitio  hicrplica?  prnvitatiH "  tJie  K-fti^utiun 
was  particularly  precise.' 

Wr  Im  VC  said  tliat  tlif  canonicnl  procedure  "  per  iiiqutsitionem  " 
in  its  hroad  features  wmMned  throujihout  mui>h  as  It  had  been  at 
its  beginning.  It  underwent  sundry  important  mudlfinitinns, 
Itowever,  the  C4inn«4]itences  of  which  were  more  severely  fdt  in 
the  Macular  than  in  tht?  ecele^nstloAl  courts.  One  of  theso  v/m  the 
abolition  of  the  di.Minrtion,  rurmcrly  .so  well  drfiiie«!,  Ix-'twcvn 
the  *'  iiKluisItio  super  forma  "  and  tlie  "  inquisltio  super  %"eritate.*' 
The  first  "  informatio  "  had  a  double  purpose;  but  n  practice  was 
introduced  by  whirh,  at  least  whenever  the  "  inquiwtus  "  de- 
manded it,  the  «iUiesses  heard  in  the  information  must  be  ex- 
ftmined  anew.'  This  wns  the  "  repetitio  tertium,"  equivalent  to 
our  n'-exaniinution  <»f  the  witnesses. 

Another  was  the  limitation  placed  upon  and  the  final  abolition 
of  the  right  of  the  "  inquisitiis  "  to  have  full  knowledge  of  the 
depcjsitiotis  pniduced  against  him  and  to  learn  the  names  of  those 
who  had  made  them.  Already  the  doctors  of  the  1200  s  asked 
whether  it  whk  invariably  necessary  to  acquaint  the  "  inquisitus  " 
willi  the  names  of  the  witnesses.  Some  of  them  would  not  per- 
mit it  when  it  nuglit  be  attended  with  danger.  Innocent  H'  left 
it  to  the  judge's  distcretion.*  Tlie  fact  was  noted  that  e.  26  X,  "de 
accus."  expressly  mcntioiied  the  "  dicta  testium  "  only  and  did 
not  speak  of  the  "  Domina."  One  of  Bonifaw  VIII's  decretals 
inire--«ervedly  »uppresse«!  the  names  in  the  "  inquisltio  hieretica 
pm\itatis."  *  A  further  step  had  to  \ie  taken.  Letters  of  the 
jwpcs  Piu.<t  I\'  and  Paul  HI  jtenerali7.ed  tlie  principle.'  We  shall 
find  that  with  us  the  practice  ceased  in  the  »eeular  courts  in 
the  course  of  the  lUtMJs.  It  was  miiintained  that  this  safe^ard 
vas  rcplueed  h\  another,  the  anifrimtation,  that  is,  the  bringing 


<C.  1.  iMvx.  Ill)  .V,  ffr  li'poiiln.  Ill,  10;  "Kara  jiidioibu«  dMtimua  in 
MitlaÜK  ut  ilium  iniquuii).<ub«urAitonibwradrali<^m;mponaat."    Ji^Ue«! 
Iati4)n  III  inrlirular  apix-Am  to  have  boen  employett  i\a  a.  mmiui  of  Uirlure. 


f.4,X,drrity(t)r:  "  PoUrii .  .  .  oliamflajjaltisadfloeroeft  tamennioderationB 
uibit>ita  qu(»d  flacrUa  in  vindiolam  «anfruinis  tranüru  minime  videontur." 
(>iic  liAiiua««  would  H«Ri  tohaveaeetiernt  »ppltoAtioQ.c.  C  X.  derr^.juri», 
V.  4)  :  "In  ip8o  o«ua  initio  non  esl  a  quKKttoniKii«  inchnnndum.'  It 
it  true  ibitt  »nnio  rr^d  "ijtiivtiliiiB"  imdi-afi  nf  "iiuovtionibu»."  Rtit  ihjtt 
l«ct  ii  Uiki-ti  (roai  n  luiur  »f  (irt>Korj-  I,  anil  ntoroly  mprtMlu«««  a  ttonittii 
rvl«  la  rtcanl  K>  t«rturv.  Book  I.  par-  D.  XLVILI,  IS:  L.  8,  f  1,  C.  tX,  -11. 

•  CfeneiO,  I.  "de  hwrol."  V.  3. 

'GaaitimS.  •"TraotatiiJ  ad  defenBonem  iiiq uiotomm."  Veniee.  IMO. 
"dtfouio,"  25  V.  pp.  t.'i.  10. 

<  Pamarmitanut.  upon  «.  2S.  "<U<  t^ecva."  V.  1. 
*o.  !»  VI".  "de  liwrcl."  V.  2. 

*  Owurint,  op.  eit.  "dofotuia,"  34,  II,  p.  3  «<  tq. 
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face  10  face  of  the  accuaeci  and  Ihi*  witiwrss,  when  the  deposition 
of  the  latter  was  rend  over  to  the  former.  The  confront iitinn  was 
not  unknown  in  the  eaimnieal  procedure,  hut  it  was  not  required 
as  a  matter  of  right  and  the  proceeding  was  quite  valid  witlmut  it. 
It  was,  llowe^■e^,  very  frequently  eiiiployetl,  lis  it  was,  ns  a  matter 
of  fact,  an  excellent  method  of  examination.  It  was,  nmreuver, 
Md  in  law  that  it  cured  all  defects  of  the  summons. — even  tlie 
hu-k  of  summons,'  —  nud  thiit  It  wns  equivalent  to  tliv  "  publicattu 
prowfisns."  ' 

Such  Is  the  inquisitorial  pmrrdurp  of  the  common  taw.  But. 
for  the  general  mass  of  humanity,  who  had  little  kiiowK-dBv  of  the 
histor>'  of  the  law.  it  received  a  sp<vial  and  world-famous  applica- 
tion in  the  Holy  Inrjitiiilinn  itself.  Created  in  the  1200s  to  quell 
tlie  great  heresies  of  tlie  Walden&inus  and  the  AlLi^eiiäes.thls  was  in 
veryaelive  opt-nition  in  the  south  of  France  for  about  a  century. 
It  had  two  es[»e<'ially  distinctive  and  pec-uliar  features.  In  the  first 
place,  its  judges  were  not  the  ordinary-  ecclesiastical  judges,  but 
special  delegates  of  the  Pope,  usually  drawn  from  amung  the  Do- 
initiJcan  and  Kraiielscan  friar»,  who  eoiistituteil  special  tribunal  uf 
Inquisition.  In  the  .'iccund  place,  though  its  procedure  followed,  in 
effect,  the  "  procea-sus  per  inquii^tionem,"  or  Canon  common  law,  lu 
we  have  described  il ;  .\'et  the  Holy  Inquisition  employed  the  most 
drastic  ndcs  of  the  Canon  common  law.  We  have  alread.\'  referred 
to  the  text  wbieli  »uiietiotied  the  uitbhulding  of  the  naUKrs  of  the 
witnesses  from  the  "  Jnquisitus  " ;  tlie  aid  of  counsel,  if  not  wholly 
prohibited,  wasat  all  events  rendered  more  difficult  and  its  allow- 
ance surrounded  wltii  precmitions ;  and.  above  nil,  witiiess^-s  eon- 
sdered  incompetent  on  principle  were  held  to  be  admissible  and 
were  heard.  The  first  of  these  charartcriHtics  lost  much  of  it.-s 
importance  through  tlie  decrees  passed  by  the  Council  (jcneral  of 
Vienna  in  1312.  but  it  never  altogetlier  disappeared,  .associated 
in  the  punuit  and  the  jml^mcnt  of  hrretits  were  the  Inquisitor 
and  the  bishop,  the  "  judex  ordijiariu-i."  Each  of  these  function- 
aries maintnincd  an  independent  initiative  in  the  pursuit  and  the 
summons;  but  all  the  iniixirtant  steps  of  the  proceiiure  huil  to  be 
taken  in  «niaon.* 

Elsewhere,  from  the  13Qüs  onward,  the  Holy  Inquisition  lias 
a  local  history  of  its  (jwn  with  each  of  tlie  imiwrtaiit  European 
tuitions.  In  France  it  soon  lost  its  importance ;  at  the  end  of 
the  15005  it  is  in  rapid  decline  and  on  the  way  to  ultimate  total 

'  Guauini,  Qp.  cil.  "äntenäo."  St»,  c.  10,  I[,  p.  315,  317. 

'  Gwutini,  op.  cU.  p.  31S.  No.  7.  '  CltatcM,  2  "du  tuerul."  V.  3. 
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Hrsiietude.  Tlie  pursuit  of  heresy  hfcamc  a  royal  and  pririlrgfd 
cauxf,  the  cofpiisaiice  of  wliicli  belonged  tu  tlie  royal  juriaUirtion», 
«xc-«pt  nhi-ii  tW  tiiiift  l)k'u--M'<l  tu  c-unft-r  it  upon  tUc  ecotestaBtk'al 
authority,  wliit-h  somctiuRs  hiipiR-n«!  id  the  course  of  t!ie  «implex 
and  changing  legislation  of  thi;  löfMls  »gainst  the  ProtcstAnts. 

But  we  may  leave  «t  tln^ftu^e  the  "  Iuqui»itio  ht-rclicu  pruvi- 
tAtiü,"  for  tlie  great  infliiftiw?  exorcised  upon  the  di'velopmcnt  of 
Fn-nch  law  riuinot  hr  attribtitcd  to  that  institution,  but  to  the 
"  inqiiisitio  "  of  tlie  Canon  <'oniiiioii  law. 

§  ^.  Th«  "  April«  "  or  Officii  Inquatt.  lU  Appe&rkne*  ia 
th«  ISOOi.  —  We  hiLve  ]Hiintr(l  out  uiiovi;  that  in  ilit-  ll'tKIs 
the  official  prosecution  made  its  appeanincc  In  the  i«cijlar  juris- 
dictions under  the  name  of  "  «prise." 

How  did  this  come  ahoul  ?  Don-ti  tu  that  time  the  iuc(iic3C 
("enqu^te  ")  was  only  possihle  if  the  man  arrested  oit  suspicion 
subn>itted  to  it  o(  hJa  own  free  «ill ;  though  lui  indirert  and  very 
strenuous  lurans  of  constraint  was  often  eniployed.  "  the  close 
('  dure  ')  pri;««!  with  little  to  cat  and  drink."  Was  it  not  simpler, 
more  in  nceordanoc  with  the  dignity  of  the  law,  to  (Ieo<fethat  all 
consent  should  be  dispensed  with,  that  the  judge  should  have  the 
puwer  to  o|x-n  the  inquest  in  ull  Cfusv»,  and  if  it  should  bt'  conclu- 
five,  apply  the  piiniühment?  Such  a  development  wa.-i  the  logical 
outcome,  and  the  old  jurists  found  in  the  theory  a  judidal  hasiä. 

In  ca^c  of  a  capture  in  the  uvt,  it  wa.'i  alwavH  admitted  thiLt  the 
malefactor  could  h(^  punished  without  a  formal  iiceusatiou,  solely 
on  the  testitnony  of  those  who  had  seen  him  eommit  the  mis- 
deed.' It  was  thought  that  a  fact  whicli  would  be  äworri  to  by 
many  witnesses  aiitl  which  ■would,  therefore,  be  a  matter  of  puhlic 
notoriety  could  Ix^  hH<l  to  lie  a  capture  in  the  act ;  and  that  the 
judge  could  then  of  his  own  accord  hear  the  witnesses  and  pro- 
nounce the  punishment.-    This  was  called  "  I'apriAc,"  in  low  Latin, 

'  "Livn*  (id  JoMtion  H  ,le,  Pl^t,""  XtX.  11.  i  M:  "Th«ft  who  «ro  «r- 
rmlMl  for  prm«ii1  miodtisl  and  iitimndintrly  brought  into  nourt  so  hy  iii- 
qUMt  .  .  .  Inoaauof  denlttl:  iMvttUSL- ll  » reaoguiüd  tJml  KÜMlM^da knowu 
to  h«vo  h«en  done  ought  lo  be  piini»hi-d." 

*  "If  he  who  i«  arrested  on  suapicion  of  on  offeDso  will  not  et«Dd  the 
inquvHt  intu  the  twl.  the  'npriM>'  is  the  üppropriatc  proi^edure :  that  is 
to  wy,  the  jtiilitH  ■hoiilil  »r  lii»  own  K't'iml  inak»  su  *uiiri«4''  »iid  iiititiirv 
wtutöver  ho  can  A9!(*r<riiuii  eiinci-riiniif  thi>  litvil.  nml  if  i>y  lh<-  '»iirii«''  he 
find  Ihw/ilfl  ltat»riouii  ijtnmif  a  Inrar  /lumbtf  o/  fttojilc  hi-  cAtl  |>roiM-rl,V  pftSS 
judKiii(.-iiL  upuu  th«'  'uprisp.  Ami  h<-  «houUl  beanie-  lo  aH-iTlu-in  (.hi-  fat't 
»o  civarly  l>y  tht-  '&pri»f'  ihut  ih«  prisoner  ran  )»•  judgi-tl.  But  ln-fi>re 
hv  e*n  be  »CDteneed  to  de«th  by  ihr  'aprtoe,'  il  is  proper  that  th«  f»«t 
iihould  bo  cl'early  «M^Ttoined  hy  aC  least  three  or  four  witneaw«,  so  that 
th«  »nteoce  sbaQ  not  be  bucd  e-rfdy  upon  (Ac,  'apritt'  but  alao  upon 
notmmujaci."    lieauitianoir,  XL.  15  (Salmon.  Xo.  1333). 
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"aprlsio."  Boatimanoir  explains  the  won!  in  this  sense  that 
"the  judge  is  thf  wisest  a«  to  the  necessity  (of  the  case}  that  he 
b«s  opened  up." 

AceorilitiR  to  him,  this  would  he  merely  a  kind  of  police  iu- 
qnir>'  n'liirh  could  nnly  entail  ii  t-ontleinnalion  if  it  apprnoched 
the  M-mhlaiire  of  an  estalilLshment  of  a  rapture  in  the  act.'  But 
this  theory  %vas  too  subtle  and  too  inndequnte  to  Inst  long.  The 
"  aprine  "  oii^ht  to  he,  as  far  ns  its  flfefts  were  eunetTiied.  exiirtly 
similar  to  the  int|Up»t :  but  the  similarity  was  not  very  striking. 
For  a  fairly  long  time  the  suffici«nej*  of  the  "  apri3e  "  to  sustnin 
the  ordinary  and  noriuul  |»utii,'ihment  uf  the  offense  was  denied.* 
Several  tests  only  allowed  ttf  tht-  outlawry  of  tlie  guilty  person 
in  siirh  a  ea-v.  "  1^«  Ktiiblis^mentH  de  .St.  Louis  "  expressly  says 
so:  "  If  any  be  of  o\nl  report  by  pruclnmatlon  or  by  public  rumor, 
the  law  shoukt  seiw  him  and  inquire  ('  cnquerrv  ')  into  his  acts 
and  his  mo<le  of  life  at  the  plaee  of  his  abode,  and  should  he  he 
found  on  inquir>'  ^ilty  of  any  act  involving  capital  puiiiähment, 
he  »hould  not  he  (-«»ndemiwd  to  death  if  no  one  aceurte  him.  or  wlu-n 
he  is  not  taken  in  the  act  and  there  is  no  avowal.  But  if  he  will 
not  submit  to  intpiest,  then  the  judge  should  make  it  and  banish 
him,  siioiiU]  he  appear  guilty  on  the  facts  and  as  he  shall  find 
by  the  inquest  which  he  shall  have  made  of  his  own  accord."  ' 
"  Le  I-ivre  des  Droiz  et  Commandements  de  Justice  "  is  no  less 

■  He  cantmel«  the  "apme"  with  the  inquest  "which  brings  the  quarrel 
to  ou  end,"  XL.  1Ö  (Salmon,  No.  l'jrü). — Siv  as  to  the  "apriae" 
till'  "Hi^iji»!«'  (le*  (ira(nl>i-Jinirs  'tt^  Troif»,"  quul«!  by  Brustrl,  "Usage 
dc«  lliifk":  "C'liiii  null  jL|HMi«-ri>l  su!Iii'i"'iin.  lU'ruiyKor  ,  ,  .  inquesta  Hen 
apri^to  fact»  Ml."  vol.  I.  p. 227.  —"On  tliPddvifcaf  kiiiffhtc. Mtiuiiv«, and 
rvrtain  uthi-r  Ki'iitknicn  .  .  .  cuum'sI  him  tti  hi-  urrt-:<t.i-ij  anil  inipritoncd 
.  .  .  and  uii  lue  &rur«eaiil  itifurniaciun  aud  ndviw  «iuhhI  an  'apriM''  to 
beibHd  u[K)n  iht-  fact  and  lUKiiirioti  of  III«- wid  luiirili-r."  lu  BoaiitiiitnüEr's 
pyw"  the  word  "njime"  i»  rtmlly  the  trantilÄtiun  of  the  term  " inf oruiatio " 
and  "apnindro"  la  the  rquixalent  of  "ite  iiiformnri'."  f^indaairnlaliy, 
llieri-fon-.  he  eopiw  thr- Canon  Inw  ■!<  far  a»  he  can.  M.  Zuekrr.  ".\pri»o 
uarl  loial  Kriqiiöli*."  pp.  Hit,  Wi,  hold«,  on  itif  i-ciiilniry,  thai  Hie  tvrm 
"apriw"  i>i»tni'.i  from  "'[irijiui,"  "priiw.'  tlii>  fm-t  iif  Ihr  i<el7.urt'  and  impri»- 
onmt>nlora  person.  But  thai  isncitri-t-rtiu'diihlt- with  lhi>  pa.«sa^  quotid 
fruui  Bi-jtutiiaiioir.  "Prist-  pur  «uspii-ioii "  i«  ilnuhilc»  fnxjiu-iill.v  ni*-»- 
lion(-d,  hul  thai  is  Vkh-uum-  the  i-npturv  aud  llu^  iniprisonnient  idmiut 
alwajTi  wi>nmniiiiy  the  "t-imuPte"  or  (lap  "aprise." 

'  ThJK  i.-<  a  fcoturc  which  wt-  have  aoticecl  in  ponaccvion  with  Ute  "  in- 
(|iii.iilio"  of  lh<-  ereli-^iiiülieal  eoiirts. 

MI,  Hi:  f(.  Hr.,iimar,a(r.  L.M.  -t)  fSalmon.  No,  1727).  The  test  of 
ll)p  "KtuiilJNM-mi-ut-'i."  in  »nler  In  juTinii  iif  thi»  oRli-ial  pnisceiition,  ex- 
pressly rpf*r*  111  the  Roman  law  :  "F<ir  it  i*  ono  at  the  dtitirs  of  tho  pitw 
Vösl  and  vvi-ry  lu.val  judiD-  Ut  flfBri«-  his  proviiior  and  hin  iurisdictiiin  of 
ail  vicki>d  moit  and  wooii'ii  acroMliiiK  !■>  lUtr  lau*  ubriltun  iii  Utv  Diicf^t  "tl« 
rrcciplntoriliiis"  .  .  ,  and  in  ihe  law  "Coogruit"  ia  ih*  Dte*^t  "dip  officio 
l*nnidi.i "...  and  »o  he  may  put  hjni  to  the  ioqueiL  and  if  the  iaqueai 
xhould  prove  him  guilty,  the  judire  should  condema  him  M  death,  if  it 
l>i'  one  uf  Ihe  eases  uhuve  nn-nliont'd." 
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Hear,  although  it  belongs  to  a  latrr  rporh.  "  Of  bad  report  »nd 
officiul  uctiou  of  thtf  court;  how  Bijilffat'tor*  may  be  piini:ithc«I,  on 
procIatnalitHi,  or  on  public  report  and  bad  repute :  —  To  wit.  he 
may  apprehend  him  iind  iminin-  into  his  iictioas,  M  the  plan-  of 
his  ulxtilf ;  und  if  lie  fiiuU  bim  f^iiilty  hp  should  not  llieivforo 
oondvmn  him  to  death  when  he  'n  not  tflkp»  in  the  act  or  on  nvowal 
or  whrn  hr  has  n-fiiMti  Ihc  iiM|iiir\' ;  lull  he  ran  fh-arly  hnnisb 
him  according  as  be  shall  he  found  guilty.  Hut  several  «ell  ad- 
vised deny  tliia  so  far  a»  regards  tlie  banlthmenL"  '  —  "  Also. 
another  proof  whirli  tbu  old  law  ciills  '  inquisitive.'  tliat  ts  to  aay, 
when  an  information  is  laid  or  any  official  inquest  {'cnqueste  ') 
in  any  matter  or  ofFense,  and  witnp^sen  are  brought,  but  he  who 
is  under  suspicion  is  itot  tried  of  hi*  own  free  will,  or  taken 
in  the  uet,  or  submits  to  the  inqiiesl  by  the  coutitrA'  ('du 
palfl  ')  of  hi»  free  iinll,  .tuch  inque<it  fütall  not  be  the  ba5iä  of  hia 
apprehension  and  detention  for  the  purpose  of  making  him  stand 
trial." ' 

The  "  aprise  "  was  undoubtedly  intr^wluccd  into  the  scrular 
jiirisdictiotis  principally  in  imitation  of  the  prorcciiircof  thr  ecclesi- 
astical courts;  that  will  be  eU-arly  apparent  in  the  ordinances  of 
the  1300s  which  regulate  the  now  inquest  in  o  vcrj-  clear  fashion, 
though  in  few  words,  and  which  rcitcrBtr  the  principli*s  and  the 
terminology  of  tlie  Canun  law.*  Tin-  first  onlinance  which  men- 
tions it  in  any  precise  way  calU  it  an  institution  of  the  countries 
of  written  law.  This  Ordinance  of  li'>4  is  desi(rntd  "for  the  nv 
form  of  the  customs  in  I^iiKUtdoc  and  LaiiKiiedoil." 

It  contains  a  double  text  in  Latin  and  in  French.  The  Latin 
text,  desiRned  for  the  prfuiiice»  of  tlie  Soutli,  contains  an  article, 
21,  couched  in  tlioe  vonh :  "  Et  quia  in  dictis  sencsdialils  secun- 
dum jura  et  term-  consuetudiiiem  fit  inquisitio  in  criniinibus  vo- 
lumus  et  mandamus  quoi]  reo  petenti  acta  inquisitionis  tradantur 

'1328. 

'(476.  </-  Boiitarie.  "Actes  du  i'arlemviit  de  Parii."  decrei-  of  1259 
(So.  34äi :  il  roDoerned  a  mal  royal  viuUtion  of  LIk>  taw :  the  riilpril  k  to 
bo  kept  in  prixoo  until  ho  hn«  ptkld  tho  iwrifllly  of  hi«  <^r»ii  nciiiünt  tho 
king.  "S«lvft  Utnipn  indrRi  vitli  lUA,  iit<-ml>ri>  »iii»  <'l  lii-mtidiir  mu.  qui» 
non  rapfioaujt  »b  iuli  iaqunt«.' '  No.  4^t?2 ;  Ocwrcc  uf  1:^15 ;  the* 
ffuUty  iMnoD  ifl  condeaincd  to  dualb :  "ItwaaprovM)  aninst  UEta  that 
00  bu  a<aepi«d  the  "enqoft**  pnwi»nt«d  to  (he  hailJIT.' 

*  Ob  tbo  mflueoM  of  ine  Church  in  the  domain  of  the  proo^ure  kv  M. 
<ilaMO«,"Lesaourcnflc  la  procMure  eivile  rran^oiM)"  tNouvolI«-  Revuo 
liinIoriqiKi  du  droit  rrangaix  et  (i|miiif<T."  1!W1.  n,  4\3rltrq.).  M.  Slittl- 
tiny  ("i]i!W>hleblO  der  deuur^hxii  [t<«t|ilMKJ>«ti<nKi'hart."  IK8(),  |).  27)  (»Mnltt 
out  that  by  rMumn  at  the  oxi>^ti«  plan  cxclunivfl.v  fnlloni*«!  in  th«-  VnivRr» 
iiitim,  "tliu  rriminml  procmliuv  in  aofar  oa  it  wikn  rvmui-oUil  wilh  tho  rivil 
jir'fcwluiv  vnnt.  4.4peeially  For  lfa#  caooDlsto,  a  subject  wlii<.*h  lh«-y  hid  la 
i;x[K>uud  fruiii  tlio  »e<K>uil  ttook  of  ibe  'Decretals.*" 
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ex  integro." '  Is  not  the  conclusion  possible  that  the  criminal 
inquirv  before  rvachirtK  the  North  wmild  have  taken  root  as  u 
normal  institution  tn  the  South,  where  the  Inquisition  «(j^iinst  the 
heretics  hiul  first  madt*  its  apueamnce? 

But  the  "  aprise  "  found  a  badis  of  support  i-lscwhere  than  in 
the  Canon  Ittw.  It  is  nuwadaya  acceptefl  that  in  the  time 
of  the  Fpunkinh  inoniirchy,  under  the  Cnrlonngians,  annther 
procedure  held  its  place  side  b.v  side  willi  iJie  strict  and  formal 
onmmon  tuw.  In  this  procedure,  whicl]  was  st,vle<l  '*  per  iiK)uisi- 
lioncra."  iJie  judicial  duel,  tlie  pxculpiitorj-  oath,  and  the  formal 
testimony  had  no  place.  In  principle,  the  king  aiuue,  by  virtue 
of  lit»  aovereij(n  authority,  irnd  the  right  to  proci-ixl  by  inquisitions 
personally  or  by  dfli'nates.  The  person  «imrnissioned  to  inquire 
('■  inquircrc  ")  asscinbiwi  together  a  certain  number  of  men  \m> 
longin);  to  the  dintiict,  and,  on  the  faith  of  their  oiiths,  took  their 
declarations  upon  the  point  in  lilipation :  he  then  pronouneed 
the  sent(;ntT  in  ac:(;urdanar  with  their  allegations.  This  desurip- 
tion  of  regalian  right  did  not  belong  to  the  jiidge.s  exeept  by  ^■irtue 
of  a  commission  from  the  sovereign  ;  but  when  focal  righti  were 
cooocrned  tlie  procedure  was  always  "per  inquisitioncm,"  and 
the  diurchcs  and  monasteries  obtained  by  pri%ilege  the  employ- 
ment of  this  procedure  in  the  actions  in  which  they  were  interested. 
It  was  al^  employed  in  actions  in  which  widon-üt,  orphans,  and 
the  indigent,  "  homines  minus  potentes,"  6j{ured.  But  in  the 
Krankiiih  period  the  inqui^tion  was  rarely  employe«!  except  in 
civil  matters.^    This  right  of  causing  inquest  to  lie  made  ("  en- 

>  Ord.  1,  p.  72.    The  (^itor  poinU  out  that,  in  the  French  l«xt.  Arliolm» 
20.  21,  And  2^  ar«  wnntini;. 

•  Swi  ujxm  all  the«-  poini«  th*>  not«wort1iy  work»  of  iW".  Brunnrr,  "Dte 
BuUtrhuii(;<li-r  SchwurBttrichUt."  eh.  VI,  pp.  K4-126  (1871).  —  "Zolij^H- 
un'l-lin]uiititiuuB-Bt?«'t'i5  »It-i  KanfliuEiB''hi-ii  ZiMl  "  (18ÖH).  la  tlic  L'upitii- 
Imhi*  inBtru'^iioRs  ndiln'^ficil  Uj  ihi-  "mijvii  "  itro  Mimolimea  fniiml,  wdich 
chiu^>  them  to  inqtiirt^  i"  iiiouircn-  "l  whun  arrinutlia«  iwen  (■(innriillui]. 
But  il  npptuiri>i  ihiU  o[ii?(<  the  'iiiquinlio"  waji  made,  the  aolioa  euulif  |)ru- 
«■■xl  to  it«  tirrniniHiiitionly  in  on*' of  1  wo  ways:  either  an  «<\eu80fl)r<«eiil«l 
hintm'lf,  or  tli»  iw<('ti>i>->l  pnrKiil  himxt'lf  Ijy  hi»  oath  or  by  th«  ordeal«.  Sca 
csptiOMlly  "Capiliilnint  dc  Utr<»iii»iii,"  Ann.  SOI  [IVrU  I.  120) ;  «bapter  I 
is  ID  very  p^Htul  Utihb:  "Ul  iilncmniim-rioii  ri'pprirritit  i]ili|{t.'nl«>r  inqiiiraiit 
«C  RUm  di»er«pt)oni?  i^Jtaniitianl,  ut  tii-n  lue  Bti|)t.'rllutim  faeitint,  ut>i  i(a  noa 
oportet,  nt'c  prffitermittAiit  quod  TwH-n-  didieitt ;  "  bul  rliapt.er  2  pronJe< 
for  (Jie  preMinoe  of  on  aeeti»er  and  the  juclieinl  iliie! ;  fhaptur  :|  speaks  uf 
ordesb.  8w  also  fxampK's  of  offl<>ial  proseeution  in  the  law«  of  iho 
harharian«.  Ia<x  Bum..  I..\XXIX  (HaiUr):  " Dt  m«  riirripi*n4i». 
GundoIiaUhiii  n-x  lliiri^ndinriim  omnihii»  eomilibuH  .  .  .  ntwe'^ptioueiu 
w]  eoa  ilcdimuH  ut  xi  qiinn  nahnllorum  fureK.  nut  rfTrit^totv«  (lomimni,  tuin 
oriminuaoti  qiutm  Buspveloa  iuviToim  piilui'rUi»,  itatitn  rapnrn  ot  nd  nns 
«iddueer«  non  niorHur.  Futurum  ut  is  qui  cupilur,  vi  antt.-  do«  atldurtus 
twnl,  n  m  innoeootpm  potumt  »dprobare,  eum  otuaibu»  rt^bus  iiils  Ubtr 
Mbscü.iat,  acquc  calumaiam  pro  eo  quod  ligatuä  aul  capliia  est  movere  pm- 
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qiierir  ")  was  retnined  by  ro>*alty  in  the  Middle  Ages.  It  txerrisw) 
it  when  its  civil  or  feudal  interests  were  at  stake,  llic  "  Livre 
de  Josticf  ct  dc  Pk-t  "  t-oiituins  un  imjxtrtunt  cliaptor  which  in  this 
respect  reproHiKts  the  prim-iplw  of  the  Fpanki^h  peril«!.'  Book 
XIX,  Tit,  44:  '■  §  I.  If  [he  king  claims  fmm  any  one  heritable 
or  moveable  property,  uikvn  from  him  i»r  diu*  to  him,  he  wins  or 
loses  by  inquest.  ...  §  3.  If  any  one  beats  or  maltreats  one  of 
the  king's  officers  of  the  law  while  in  the  [«rformance  of  hi'^  duty, 
tliat  is  H  matter  for  inijiicst.  .  .  -  §  7.  If  any  stranger  take  • 
prisoner  of  the  kind's,  to^ethtr  with  other  thiii^  belonging  to  the 
king,  by  main  force,  that  is  a  matter  for  inqirest.  .  .  .  §11.  \Mio- 
vvvr  miikcv)  raid»  by  frtrce  of  nrms  nnd  <-arrin  away  aiid  destroys. 
that  is  H  matter  for  inquest.  ...  §  VI.  He  ought  to  make  in- 
quest who  knnw-s  to  do  it ;  and  should  make  inquiry  a.s  to  all  tlic 
partjcular»  of  the  dispute,  and  the  witnes;*»  cannot  be  falsified."  * 
But  that  did  not  apply  to  eriminni  matter» :  the  consent  of  the 
acai-sed  wa.*t  at  that  time  necessary,  a.s  we  have  <*ecn.  before  tlie 
inqueüt  ("  eiiqufrte  ")  could  proceed.  This  reaiiomng;,  then,  must 
be  adopted:  since  the  king  is  directly  interested  in  the  repression 
of  crime,  why  not  employ  the  inqueM  iii  this  vaav  as  in  all  ca.ses 
where  the  king's  interests  arc  concerne<i?  This  is  a  strong 
ai:gument:  and  it  happens  that  in  tiie  same  chapter  of  the 
"  Livre  de  Jostic-e  et  de  I'let  "  in  which  M'e  remi  that  old  maxim 
"  none  shall  be  put  to  the  inquest  to  lose  life  or  limb  "  *  we  see 
tbc  inquest  admitted  in  crimiiinl  matters: 

"  If  injury  is  caused  to  a  [>t>ur  person  who  canrml  prosecute  his 
rightH.  eitlier  by  himself,  his  goods,  or  his  friends,  such  matter 
simuld  proeccfl  by  inquest;  for  such  matters  are  not  allowed  to 
come  to  naught  because  of  such  poverty.    And  if  he  claim  for  au 

sumal.  KveraeriminoRUsinvpntuxfuoril,  iMpnnm  vol  tortnenta  susriput, 
qtue  merelur  ...  et  uun  m>Iimi  in  emu  i«ntum  iMctim.  iil>i  eonicntit. 
Iic«al  m'nicriui  rrirninoEum :  m'.I  Hi<'tit  utilita.'i  AUt  ndfii  iiiiiuw>iijiiu]ui> 
babiHCil.  Hinm  i>tTr  nlm  lovo  ad  iios  t'^rliticiiti»  uaa  dubiU'nt  hujiLimixti 
pnwMias  «Trtfifpi'.  <■!  juiiioil'iiH  jinreM-iilnn-.  ui  prwfitft  twvk-m  ncm  lircut 
«SoediutiuH  tin pu nils." —  Lrx  WieisjuHi,  Ul>,  \  I.  tit.  'r,  I.  14;  ".Si  homi- 
oldai»  nultud  uci.'Uf'i-t,  judex  moji  tit  racli  erimi-n  agnoveril.  lieeiitiain  babeat 
Odtripen}  erinnuo<nim.  ut  pcenam  reus  exeipint,  qiium  meretur." 
'  Tile  title  Is  :  "What  mMliT*  »boiiltl  lie  ilwttl  with  Iiy  imiiieiit." 
'  In  rivil  miitlers,  ihi-  iiii|tiir?  w»s  iiilnKineiil  on  a  errnt  tiimiy  jwints 
into  the  onliitari'  ptwi-dtim,  in  rtrd.r  to  rli^pfti*-  with  lhi>  "iMitt!.-.  '  Thi« 
WM  ilntit-.  fur  nxninplf.  in  iiiatliTi  «f  NküiU'  ("Livn-  ilc  J.  i-l  I'."  XI?E, 
i4.  i  6).  of  jim-lilioii  li'-.i'/.,  S  10 1,  am!  wÜIh  libid..  IV.  -1.  j  J).     Chaim-r44 

inquinr.    Joliant  dc  Bmnxwii  nays ;  "  t  bamWrlaJnf  of  France  shouM  we 
loll  liial  haitli«  ätiotiM  lie  avDtded  oa  li^r  »a  |>c>*Ail)le  bikJ  ttuti  lawsuit« 
Hhinili]  1ti>  bmiigbt  to  an  eod ;  this  coDCcriu  »  right  ooomioa  to  all.' " 
'  XIX.  44.  i  4. 


TitlbII.Cb.  Ill    OBOWTii  or  iNQuiürroRija  PROCKotKi:       [i'6a 

ottensv  invol\Tng  capital  jMiiiishment  it  is  not  a  matler  for  inquest, 
except  it  hapiK-n  that  the  kitiu  sIkhjIcJ  gnint  conditional  absolu- 
tion." '  Anil  a  little  further  on  :  "  If  the  nrmii  or  the  woman  wlio 
is  killed  sliall  have  tio  rclutivi?  or  friend  nho  can  avenge  him  or  Iter, 
the  kinjc  mn  pmsi-rtitv  iiiid  piitiir^h  ucTortlintc  tn  what  i^  aTM-ürlaiiicd 
ill  the  '  aprise,'  witlntut  capital  cdmlemnation."  '  —  "  'Hie  king 
can  tnako  an  inquisition  by  reason  of  evil  notoriety  on  keepers  of 
hrothcU,  ihicvcs,  clocn^  of  inalicioiui  mLschirf,  rioters,  und  those 
who  are  ac-ciiHtomed  lo  commit  other  mischief,  and  pimi»h  at  hia 
pleasure,  without  capital  punishment,  so  that  hone-sty  do  not 
auffi-r;  if  any  one  Ls  fcartil  on  account  of  his  cruelty  or  excca«:», 
punishment  ought  to  be  administcrvd  without  delay."  " 

In  this  way  the  inquest  hy  the  countrj'  ("  enquWe  du  pays  ") 
was  b(iund  to  hwunie  merRed  in  the  "aprise."  But  the  prob- 
ability in  that  the  right  of  causing  an  inquest  to  be  made  ("  faire 
enqiiirir  "}  was  at  6rst  exercised  by  the  king  alone  as  a  kind  of 
right  of  the  crown.  The  "  Olim  "  books,  which  offer  numerous  ex- 
amples of  criminnl  inquests,  do  not  fail  to  note  that  they  were  held 
"  de  mandato  domini  repis."  *  Kven  at  a  fairly  late  date  the 
right  of  inquest  was  still  refused  to  the  inferior  courts  of  justice: 
"  No  mesiHT  lord  can  release  a  feluu  without  ibe  assent  of  the  baron, 
but  tlie  coftiiixanee  belong»  ti>  tlie  baron ;  nor  ran  he  cau.^  inquest 
to  be  made  ('  fere  enqueste  '),  which  appertains  to  high  justice."  * 

§3  a.  Same:  Th«  Duiunclfttion. — Tlie  "  apri»e  "  led  to  the 
denunciation.  Many  people  were  bound  to  !«hirk  an  "  aecnsa- 
tion."  Its  danger  was  apparent  ns  long  as  the  judicial  duel 
rcmaiued    in    existence,    and    Later,    tbc   courts,    fullowin^    the 

»  XIX,  4-1,  i  S.  •  XIX.  *■>,  fi  1. 

■XIX.  44.  5  12.  Th»  "UvT«  de  Jost-iue"  »Iw  taKes  nolioe  of  the  «•- 
dttl&alkal  inquisition,  1.3,f  7:  "Tbe  kiOK  by&dviwar  hie  borouH  niMkes 
the  following  '^tablissrment '  or  Iitw;  vhcn  u  miui  ihall  bo  «uspLctc«!  of 
beresy,  the  ontiuarA-  judeiM  tüiould  n-aiii'-M  ttK'  kinf  or  hi«  eourt  to  niuki> 
the  'aprito'  in  rc«3ud  to  the  vase.     H>'  iIiduM  Im>  at'pn'lx'ndfcl  and  im- 

K'totutd.  Aft4ir«'nrilit  titi'  bishop  an<J  tlu'  (>n:-lnU-i(  of  lli"  jtljui'.  llint  u, 
•  Cbtircb  officiitln.  nliDuM  liuld  an  inquiüilKiu  uprni  bi.i  (.«w  and  iuquiru 
of  him  coiioiTiiitig  bis  faiib.  AuJ  if  hi-  is  tiuiKk-ukiipd  by  their  judgmuDt 
aiui  holy  Church  t«kt-»  wh&t  lM>k>n^  to  ii.  the  king  afu-mard»  lakn poa>e»> 
Bioa  of  the  piiion^r  and  cau«M  bu  «xeculLon,  atul  «U  his  ?oods  belonc  to 
tht'  kine.  «xoi'pE  his  wife's  dgwwr  »ad  his  horitoee." 

■  Seefor  exam|>le  vol.  I.  |>ii.  213. 394. 482. 544.  619. 768.  See  PaMetttm. 
" OrKKni<«tiou  judicinin',"  p.  1U7 :  "TL<*  court  <of  the  kini;)  a|»pears  in 
vwy  early  timo*  to  hiiv«  givMi  to  thn  proof  hy  iritncMoi  or  hv  wriiipn 
doviuiHriits  tbt<  pn'TrrpDi'«  ovnr  Uw  juitii-isl  combkt,  anil  I  firmfy  bi'lioi'ii 
that,  whva  Sfttnt  Ix>ui!>.  l>y  th«  cM^Donce  of  1200,  prohibit«!  tbii  oi>iiili*t 
withio  hb  donudus,  he  but  g«neralized  a  cuhUhu  «-hioh  hi«  (wurl  had  for  a 
loiig  time  praotiied." 

* " Etabltaaefnenta  de  St.  bouis,"  11,35.  Probably  the  odIt  objeot  of 
this  ttricl.  even  in  its  concluding  words,  wm  to  limit  the  rigat  of  low  juiiti'». 
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principles  of  thf  noman  law-,  still  declsrcd  that  the  rlrfaiilting 
iiccuscr  could  bt^  cimdemn«!  to  the  piinisliment  of  tlic  talun. 
It  is  importflDt  to  remember  that  before  the  ecclesiastical 
courts  ilu"  iiijuTftl  party  could  n-st  snti^tficd  with  fknouncinf; 
tJit-  nuädeed  to  tlie  judge,  who  tiieii  prosecuted  ofliciatlv- ;  and 
thiä  «tnveniciit  prociNlure  now  cftuic  to  be  eniployt'd  before 
liip  secular  jiirisdictif)!».  But  lU  tlic  outwl,  as  in  the  casi*  of  the 
"  aprise,"  before  the  denunciation  could  be  effectually  made, 
the  fact  mitsl  be  sworn  to  by  numerous  witnesses,  —  it  must 
In-  tatitaiiioinit  to  a  takiiiK  ii»  tlie  act.'  This  restriction  was 
bound  vcr^'  soon  to  di:^upp«a^  and  the  tlcuunciation  to  be  always 
admitted.  Tlie  complainant,  hnnever,  did  not  nei-e^^sArily  lose 
alt  his  interest  in  the  action  :  he  often  remained  a  party  to  it. —  a« 
in  the  ease  of  tlie"promoveu5irmuisitionem"of  the  Canon  law, — - 
with  the  object  of  obtaining  a  pecuniary  reparation  for  the  dam- 
age which  he  had  suffered ;  this  gave  rise  to  the  appointment  of 
the  civil  party.  Tlic  foUowiiiK  passttf;«  "f  ll>e  "  Li^Tc  de»  Droiz  " 
contains  a  very  accurate  deseription  of  the  new  forms  of  the 
criminal  procedure  :  "  The  law  de<'lares  that  there  is  a  difference 
between  accusation,  inquisition,  and  deuimciation.  'Atxumiion' 
is  when  any  one  accuses  another  of  crime  and  conBtltutes  himself 
a  party ;  it  is  proper  in  such  case  that  he  give  security  and  sub- 
mit to  the  puiii:!thment  known  tt>  the  kw  a»  '  ad  pccnius  talionis.' 
'  liufuüition  '  is  when  the  judge  makes  inquiry  of  his  own  accord 
and  brinps  auU  '  qu«!  fnma  pripcednt,'  according  t«  law. 
'  Denfrnciation  '  is  when  any  one  iiiforaia  againat  anolljer  in  any 
maltet,  for  the  purpose  of  having  rcHtoration  of  his  chattd,  in 
which  case  he  nhiiidd  aver  that  he  doe»  not  seek  criminal  recourse 
against  the  party,  but  merelji'  restoration  of  his  chattel."  ' 

Tlie  "  apnM-  "  and  the  denunciation  were  not  introduced  with- 
out raectinfT  with  stninn  opfui^ition.  When  the  per^uin  pruue- 
cuted  was  a  serf  t"  hommc  dc  pocstc  " )  there  was  little  trouble ; 
but  wlteo  tlie  matter  eouc«-i>ed  a  gentleman  having  the  right 

'  BeafinuiHair,  LXI.  3  <Kalmon,  So.  1710):  "But  thcrr  is  indoril  aiuithnr 
way  l>t>:<idos  ll>e  iu.-('u-.atiuii :  fur  Iwforv  the  nrvuskLiunii  an-  iiiti<)e.  if  k«  mlio 
di>nn«  to  tMM^uti'  vriäbi-«.  be  may  iJi'Uuiiiitv  lu  iW  judgv  lluit  tili«  miadeMl 
h»s  hoi'n  iloni'  in  th<'  mIijIiI  ildiI  to  tin.-  knowledge^  nr  »ti  riiiiiiy  r^puttthlo  own 
llial  il  "anoot  he  hJ'Mcn ;  ami  upon  llila  ho  uiight  to  act  as  a  eood  jadfte 
iruuUI,  mill  ini|tiin>  inio  thi-  timtlcr  nllhüueh  t.hc  party  <ioc«5  not.  wish  to 
Biibinii  to  intiuiry.  Ami  if  hf  timl  IIk*  iiiiH(li><M]  opea  &nd  aolohous.  )i» 
niay  wmtenM'  bim  m'^inllti):  to  tlu<  mivilti'd.  Pnr  it  would  br  an  unJiMt 
Ihinr^f  anyoiK'  hadkillt-d  my  iu>arr(-lal)v<'Op<tDly  <>rb<for«al&rei>numbcr 
of  ]M<onl«.  if  it  bflioovi-J  lue  to  Bgltt  iu  onl<<r  t»t  □l>tAiii  vrnKraruv.  And 
iMj  111  Ifaow  COM«  whioli  are  inieutioDt<il  <mv  may  proet-eil  liy  »ay  of  d«uun- 
«iaiioii." 
.■•J  W2. 
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to  trial  by  his  peers  according  to  the  old  fonns,  with  acctisa- 
tmii  ami  battle,  tlie  "  upmt-  "  cniistitiitod  tin  atiack  uimkj  the 
privileges  of  the  feudal  subject.  Tlie  aristfteraoy  resisted,  arid 
minirrou»  traws  o/  this  strife  remain.  The  ranst  ciiriniis  rlociimcnt 
reflecting  tJiis  is  the  sc«junt  of  an  aetion  l)riiiight.  against  one  of 
Saint  Louis'  "  men  "  {"  hommes  ").  This  narrative,  reduced  to 
writing  by  the  C'linffasur  wh«  wrote  a  life  of  tlie  king,  prcjicnLs  n 
vix-id  picture  of  this  old  quarrel,  and  we  may  be  pardoned  if  we 
qitote  it  almost  in  its  entirety.  "As  my  lord  Enjorranz.  lord 
of  Couci  had  caused  three  young  gentlemen  to  be  hanged  .  .  . 
because  they  were  found  in  liis  ft)rcst  with  Ijows  atul  arrows  '  ,  ,  . 
the  said  abbot'  and  certJiin  female  relatives  of  the  -laid  penon.t 
who  had  been  hanged  carried  complaint  of  their  killing  before 
our  gracious  kiiiR ;  wlio  caused  the  said  Enjnrmnz,  lunl  of  Couci 
to  be  summoned  before  him,  since  it  was  his  duty  to  make  adequate 
inquest  ('  cnqiieste  suflisant '}  as  should  be  done  in  such  a  case ; 
and  he  then  caused  bim  to  W  arrested  by  his  knights  and  ofücers 
and  brought  to  the  Louvre,  and  put  in  prison  and  there  held  in  a 
nx>m,  unfcttcrctl.  .'^nd  one  (lay  while  tlie  said  Knjiirranz.  lord 
of  Couci  was  thus  held,  our  saiil  gracious  king  caused  the  said 
lord  of  Couci  to  be  brought  before  him.  with  whom  came  the 
king  of  Navarre,  the  duke  of  Burgundy,  the  a>unt  of  Bar,  the 
ODitnt  of  Soissoiis,  i.he  count  of  Briltany,  the  count  of  Cham|>agne, 
my  lord  Tbomas,  then  archbisliop  of  Itheiiuä,  ajid  my  lord  Jehan 
de  Thnmt«.  and  also  all  the  banins  of  the  kingdom.*  Finally 
it  was  proposed  on  behalf  of  the  said  my  lord  of  Couci  before  our 
gracious  king  that  he  dertireil  to  take  advice,  and  then  he  went 
apart  witli  all  the  beforeäaid  nobk'nie»  .  .  .  and  wlien  they  had 
consulted  a  long  time  they  rctunie<l  before  hia  gracious  majesty 
and  tlit^  said  my  lord  Jeban  de  Tiionite  *  in  behalf  of  the  said  En- 
jorranz.  lord  of  Couci  urged  that  he  ought  not  to  and  would  not 
submit  himself  to  inquest  in  such  case,  such  )n<|uest  touching  his 
person,  his  honor,  and  his  property,  and  that  he  was  ready  to  de- 
fend himself  by  battle,  and  denied  absolutely  that  he  hud  hanged 
the  aforesaid  youths  or  cauMMl  thciu  to  be  hangctl.  And  whcu 
our  gracious  king  had  patiently  heard  the  dcterminatiun  of  the 
lid  my  loni  Knjormnz,  lord  of  Couci,  he  replied  that  in  the  af- 
fairs of  tlic  poor,  the  cliurches,  and  of  thoee  deserving  of  commisent- 

■  Thej:  huil  i-ommUtiMl  a  hiinlini;  nttonsm. 

» Tbf>  thr*ü  youtlu  bcloneini  to  thv  retimui  6f  an  abbot. 
'This  is  aa  a«i^'nil>Iy  uf  imxtu  üuUmI  together  to  ju(l£v  oae  of  tbeic 
no  m  her. 

■  He  pl&js  tbo  p&rt  of  "avMut  p&rli'Or." 
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tioii  il  was  iw>t  projKT  tluia  to  proceed  l>y  law  of  battle ;  for  it  was 
(tiflii'ult  to  fiiut  niiy  nlio  noiild  cotnttat  for  siioh  manner  of  people 
against  tltr  ImroiLs  of  the  n-jilin,  and  lir  »aid  that  u  nt-w  pn>n-(]iirt' 
could  not  be  adopted  different  from  that  follon-ed  in  former  titnes 
by  our  anoestors  in  similar  oaü<^,  And  tiien  hi*  gmcioiis  majesty 
rrktcil  lion  lii»  iiiiclf.  kiu^  I'ltilij).  bet-aii.v*  tny  lunl  .lehuii.  thru 
lord  of  Soilli,  «lis  saiil  tn  have  committed  a  homicide,  caused  an 
inquest  tn  Ix«  made  against  him  and  held  tlie  castle  of  SoilU  for 
Iwelvtr  years,  iillhougli  the  said  castle  was  held  of  the  kiiiR  by 
immediate  homage.  Then  his  gracious  majesty  refuted  the  said 
request  and  straightway  caused  the  said  lord  of  Cnnci  to  \te  ar- 
rested by  hi-t  officers  and  brought  to  the  Louvre  and  there  held 
under  arrest  .  .  .  und  then  hi»  gracious  majesty  adjourned  Kia 
rourt  and  the  aforevAid  Imrons  departed  thence  smaiu^d  and 
aba><hed.  And  that  saiiic  day,  after  the  saiti  reply  of  hi,-*  gradotis 
loajeMtjF',  the  count  of  Brittany  »aid  tu  him  that  he  ought  not  to 
maintain  that  inque<.tä  should  bo  made  against  the  barons  of  the 
realm  in  regard  to  matters  which  conit-nu-d  thi-ir  persons,  their 
property,  and  their  honor.  .'Vml  liia  gracious  majesty  replied 
to  the  count :  '  You  did  not  3p<-ftk  thus  in  fornuT  times  whoii  the 
bamns  who  held  uf  yoti  by  immediate  homage  ImuigUt  lieforc  uit 
their  complaint»  agaiust  yourselves  and  offered  to  prove  their 
caus«  of  action  in  a  spcciH«!  case  by  battle  against  you.  V'ou 
then  answereil  before  us  tliiit  you  should  not  prin-eed  by  Iraltle 
but  by  inquests  in  such  ca^:>.  aud  that  bttttle  is  uot  the  lawful 
wuy.'  —  He  added  that,  since  the  said  lord  of  Couci  had  not  sub- 
mitted to  the  saiil  inc|ue>t  he  could  not,  mitmling  to  the  customM 
of  the  kingdom,  judge  by  inquest  made  against  him  by  which  he 
could  puni^i  biui  pcrrsoiiolly.  But  us  he  ):nfw  nell  God's  will 
in  tliis  ease,  he  would  not  allow  bi^  iiuhle  birth  or  the  power  of  any 
of  his  friemUto  prevent  him  from  odmiuistcring  full  justice  upon 
him.  And  finally  his  gracious  majesty,  by  the  advice  of  his 
counsellors,  isentenced  my  lord  of  Couci  (to  a  fine)  of  twelve 
thousand  hvre»  of  Paris."  * 

'"ha  vie  de  St.  Loui«"  by  Qii«9n  MarEuerite'n  ronfCMor.  "RwmD 
des  Hislorieas  dvs  (rsukm  vl  do  la  Kranw.'*  Vol.  .\X.  iip.  I  l.'l.  114.  Tlie 
dcmnndi'  »f  tbr  hiusin<  nr«  rrncwd  u-ith  uddftd  \igot  an  1tu>  dtaXb  of  St. 
Ijmiu.  VVhi-n  ÜU«.»  Btani'lir  «mvolccd  llirm  for  the  eoruHutiim  of  kw 
ttoB.  Lhey  UiO  duvm  ilioir  itiuililiiiiui:  "Maxima  pan  optimMuu  uit« 
dieoi  pneBxam  ^-n-c-runl  dv  coii^uetudine  (ifilli<'»na  omnea  ittoarceraUw 
et  pivcipue  i-onitlc«  Ftandreiifioiit  F^rraudum  et  BoDooieoi>e[n  ReghiiUduin 
o  earccnbus  litM-rori,  qui  in  »ubvcmioacm  lil>«ri«tutn  rcfmi  jam  per  annoii 
XII  aimiori  custodia  la  vineuiis  ti-nrbantur.  IVtierunt  mMipvr  quidftm 
eoruni  tnns  suu  sihi  nutilui  qiiiw  paler  fjux  Ludoriou«  «1  avuH  illiUH 
Phillppus  multo  jam  tvmpunt  lnju«t«)  deiiaiuiraiit  ocoapataa.     Adjiriuat 
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Flere  the  protests  of  the  baron»  und  tlie  nuinner  in  whtcfi  St. 
Louis  laid  domi  the  new  doctrine  are  portrayed  witli  a  lifelike 
t()U<.4i.  But  rnv'ahy  couM  not  üviTCwmf  c^x•^^■^vhl•^t;  and  ut  once 
this  obstinate  resistance  of  the  old  system  o1  law.  In  the  l-tOlla 
we  find,  on  tlie  cinitrarj*.  a  number  of  documents  whieh  half  yield 
to  it.  Two  ordiiiuiicea  of  Uli'»  (I**)uis  X)  ri:i.-*>j;iii«rci  llie  jjrivili-gi-Ä 
of  thearislocracj'of  Burf^und.vandChampapieiii  thLi  rcspctt.  The 
king  decides  nijun  the  pn»test  wliidi  lias  been  made  to  him  :  "The 
first  matter  submitted  to  u*  is  as  folhiwa.  First,  tliat  in  eus«  of 
crime  it  sliull  not  be  lawful  to  procet-d  against  the  said  nobles  by 
deminciiitiun  or  upon  suspifion,  nor  jud^!  or  condenm  them  by 
inquestii.  unless  they  bubmitteiL  thereto;  although  the  suspicion 
might  be  So  great  niid  iw>  notorious  that  the  suspected  parties 
against  whom  the  denunmtion  should  he  made  ought  to  remain 
in  tlie  custody  ('  en  I'hostd  ')  of  his  lord  for  a  period  of  forty 
days,  or  two  or  tliree  such  periods  nt  the  muH,  and  if  within  that 
time  no  one  should  aeeusc  him  ('  rapprtK'hoit ')  of  the  de«l,  he 
sJiould  be  liberated  on  Imil  ('ostagcz  ') ;  and  if  an  accuwr  prtsent 
himself  ('  en  faisant  partie  ')  he  should  be  entitled  t^i  have  their 
defense  hy  wager  of  battle.  We  allow  them,  if  the  person  be  not 
Ml  iiifainou»  or  tlie  deed  »o  notorious  that  the  lord^  ^hniild  have 
recourse  to  some  other  remedy.  And  a»  to  the  wager  of  Iwttle, 
it  is  our  will  that  it  be  made  use  of  as  has  been  formerly  done."  ' 
Ami  tlie  folktwing  pmvi^Jon  i.s  made  in  regard  to  Üie  nobility  of 
Champagne :  "  .\rt.  13.  Also,  when  any  gentleman  of  Champagne 
was  arrested  on  suspicion  in  ease  of  crime  he  should  be  heard  as 
to  his  sufÜcient  rt-a.ti)ns  and  defense:«  and  held  prisoner  for  a  cer- 
tain time,  and  if  any  one  should  appear  who  accused  him  ('feist 
partic  eontre  li  ')  he  was  entitled  to  defend  himself  by  wager  of 
battle  if  he  did  not  desire  to  submit  to  inquest.  And  to  this  end  he 
should  be  released  from  prison,  if  he  hud  not  been  arrcsUvl  in  pres- 
ent niisileed  {"  en  present  meffet  ').  It  is  our  will  and  pur- 
pose that  every  one  arrested  for  a  criminal  matter  be  heard  as  to 
iii.-<  siifTieieitt  r<'ason»  and  that  justice  be  done  him  in  the  matter, 
and  if  any  '  aprise  '  be  made  against  him.  that  he  be  not  eon- 
dcmneil  or  iijdged  by  tbat '  aprise  '  alone."'  Finally,  Boutciller 
also  ^ows  that  the  imbility  of  Artois  enjoy«!  the  same  privileges : 


apoUarl 
orum" 


etl&m  <iuo(l  iiulluit  ()<•  rt^giiu  Fnttn'iirum  (lI^tlUll  ab  uHquo  jure  suu  ! 
nia  pM"  iiKliciumXll.  imriuni."  Matli.  Pari«,  "Ilisluria  Major  AngI 
(Mil.  I226J,  Walt.  tfOiliou  Paria.  ]t>H.  p.  231. 

'"Urdonaancprcntluc  mtlt^  rf-inoittniiK-t«  dee  nobles dcBourgoicnc.clcfl 
EvfieAejc  de  Loiien-s.  d*AutUD  et  du  Comt<  d«  l-'or^s"  (Ord.  [.  p.  Söä). 
>  Ord.  !,  p.  375. 
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"  Be  it  knoÄTi  that  aconrding  to  tlic  oustonis  of  Artoi»  and  several 
places,  a  jtentleaiao  who  does  not  submit  to  inquest  sliould  not 
be  put  nor  Ik-  cvnip<.'llM]  t<)  put  hinm-lf  (to  inquest)  if  lit-  doc» 
not  request  it.  And  if  tliat  slumld  be  done  without  his  kmiwt- 
edne  and  consent,  he  should  not  be  prejudiced  thereby  if  be  does 
not  voluntarily  nitify  it."  ' 

§3fr.  Stmt:  Th«  8«eul»r  InQuUition  in  the  1300  b. — The 
inquisitorisl  procrdnre,  however,  coiijstnntly  gained  ground.  It 
made  cspct-iid  pn)KrfS.s  in  tlie  energetie  hands  nf  the  niyul  offiocrs. 
Some  traces  of  this  proprfss  are  still  discernible.  In  I.'Ur  King 
Philip  of  Valois  d«t-idrs  \i\mu  ttie  tiemaiid  of  the  inhabitants  of 
Lyoiut  OKaitist  the  kind's  counsel.  Tlie  former  ronipluined : 
"  quod  passim  et  indilTerentor  judt-x  Ordinarius  inquirit  dc-  omni- 
buH  criminihus  mik-  uccuMitort-  vel  deinineiHton-,  qui  (KTscquitur 
lexitime,  cum  tarnen  consuetndo  dictorum  civium  Kt,  sicut  asse- 
nint,  quoil  »uluin  in  eriniinihtis  furti,  incendii  vt  proditioiiis  in- 
quisitio  fieri  debeat,  ct  uon  aliter  tii:«i  post  dnmnciatiotieiu  et 
accusationem  ut  »uprä."  Tlic  kin^  merely  urduln»  that  tlii;» 
custom  be  proved  by  uitneäses.-  In  VMV^  King  John  confirms  the 
privtlcf*es  p:ranttHl  tu  tlie  inhabitants  of  Langres  by  their  bishops. 
by  which  the  oflicial  prosecution  is  limited  oidy  in  u  certain  de- 
grcc:'  "  \V(-  dtH'lare  and  ordain  tliat  uiritber  w  nor  any  of  our 
Raid  oHioers  shall  be  entitled  tu  proceed  against  the  said  iidiabitants 
nor  arrrM  any  of  them  officially,  cxi:ept  in  criminal  roses  nheir 
[XTson  and  property  are  at  our  disposal,  and  the  «^rtaiii  <t>m- 
mitting  of  the  deed  be  notorious  and  against  a  person  of  bad  funte 
und  repute  or  strongly  suspected  of  the  said  deed.  .  .  .  But  our 
spiritual  officers  shall  be  entitled  to  proceetl  olHcially  against  those 
ifihabitiints,  according  as  the  law  allrm's  tlu-m."  The  '"TrSs- 
niieienrte  Coutumc  de  Uretajine"  retains  distinct  traces  of  this 
development:  eh.  113.  "Whoever  commits  an  offense  against 
minors  or  those  under  the  protection  of  justice  or  the  Holy  Church, 
women  or  men  of  feeble  condition,  as  to  property  or  jierson.  or 

'  "Somnie  rural*-."  I.  Til.  34.  p.  224. 

*OrTl.  II,  p.  2^.  In  aoOT-tain  niimlwr  of  lown  o1url«rti  lint«  are  found 
timiliag  Lb«  criraea  for  whioh  proeeedinK«  "per  iD^uJntioaem "  could  bo 
takon.  ^kv  "CoBHUPtuilini-s  Txlosie"  rubric  "  lir  inquiehiuuibua"  ßottr- 
dol  liH  Hiehrbomg  (IV,  2.  p.  i(M4).  "t'ouU  dc  IjiinoKtis"  (in  I^tin),  ihid.. 
p.  1149. 

'  The  inhshitantJ  mad*  Iht-  rollowirw  pomplninl :  "  !t  i*  denlnivid  h.v  iia 
tuid  uur  »»ill  üfficcrs  tliat  il  is  liiH'lanti  tlial  no  niulliT  wbjit  W  ijouc,  iicitb««- 
we  nor  our  Miitl  nRli'i.'r  i>Nn  priwi'fd  ufllvially  u4.->iiisi  ilipiii  in  a  pfiniiiial 
CMe,  nor  NTiwt  for  oueli  nn  oITfdm',  if  the  f«ld  rMid^al  m&U-  or  ft>niale  b«i 
ix>t  tttkf»  in  pnN>ent  niixlc^  or  bo  not  prwtwilted  by  party,  or  tbe  tufl 
hr  Bdl  nitlorioi**,  l>()lh  b.v  tiM-tr  |)rivi1eKe»  nad  custom»  above  tncDlioned  and 
by  ci.Ttaiu  iliTisioD  uln-ad.v  tuudu  on  tlie  «ubjei^l  by  our  bailiS." 
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Bfiainflt  those  whu  come  or  go  tu  diurcli  or  market,  or  on  pil- 
grimajw  or  (to  attend)  their  lord's  term  days  or  for  fire  or 
water  at  home  or  abroad,  on  the  sea  or  the  highway,  who  are 
on  thcLr  way  from  house  or  from  murkct  ot  to  market  town 
or  whatever  the  ofTense  may  be  the  law  can  proee«!  affinst 
such  oft'endere  ou  deuuncintion  of  party."  '  — ch,  IH.  "  When 
a  scrioua  ufTciiae  is  coiniiiittiHl  in  n  district,  ftudi  u»  munlcr  or 
biimini;  of  houses  or  property  or  highway  mbhcry  or  despoiling 
of  ehurchcs,  or  of  ships,  or  other  serious  offeiise,s,  it  is  the  duty  of 
the  judge  to  cau»e  the  people  of  the  ilistriet  to  be  put  on  oath  in 
repard  lo  the  muttor.  mvii.  women,  cliildr*-!!,  and  servants,  who 
are  capable  of  Taking  the  oath,  antl  tci  demand  of  them  where  tliey 
were  on  the  night  or  the  day  that  the  offense  was  committed,  am) 
if  the  jiidf;*"  find  tlint  the  jH-opledf  n  house  nre  cliiingeuhh%hc  can 
».rresl  them  :  ami  if  he  I'lm  find  from  others  that  any  one  is  sus- 
pected, he  shall  procecil  against  them  as  should  be  done  nceordiag 
to  ciisioin."  —  eh.  1  l,j.  "  Ami  also  justier  may  mid  -sliitll  pnK'eed 
wilii  ail  action  where  the  blwid  of  man  ur  woman  has  been  shed  by 
violence."' 

Although  the  aeeusation,  as  we  have  already  pointed  out,  by 
no  means  disappeared,'  the  aeeusatorj'  procedure,  as  we  have 
desc-ribcd  it.  underwent  imjiortant  moiJificatioa-i,  TTic  wagers  of 
battle  began  to  disappear.  The  ordinance  issiieit  by  St.  I>onLs  in 
1 260,  at  the  Purleniedt  of  the  Octaves  of  Candlemas,  was  the 
puiiit  of  ficparturc  of  thi.s  transformation.''  This  is  tbc  cHe- 
brated  "  Ktablissementa  le  roy  "  of  which  Ueaumanoir  speaka 
so  often  in  his  chapters  on  proofs,  inquenh,  and  tmgt^»  oj  Inittle. 
"  VTe  pmhibit  all  Imttl»  within  our  domain  .  .  .  and  for  battles 
we  substitute  proof  by  witnesses,"  said  the  king.     This  resulted 

■  ttourdnt  dr  Kiehehouig.  IV,  1.  p.  227.  It  will  ht>  notiood  thjit  tll<^  ma- 
jority nf  the  triKllcrs  stmrkutcnil  tn  mind  ibiiMi  in  irliirh.  at  thf  Prankub 
jperiixl,  thf  profiflurv  ww>  "per  inquintiuttrm"  in  irivil  injitUm. 

'  f/.  oh.  102,  p.  225:  •"And  if  he  in  not  CAptured  in  the  act  or  on 
pursuit,  or  if  thv  tact  b  nol  uutorloua,  a»  the  sajiog  is,  — for  the  reason 
Ihm  he  has  be^n  dw<-liini;  in  the.  ditCiict  lor  five  years.  Mul  b  of  Kood 
repute,  KK  one  who  coes  to  church  and  market,  and  haa  not  been  arrmtad 
for  eriiiiKi,  lie  way  my.  in  oaite  Ibe  «ourlB  wüh  to  prooiwd  aeainttl  hiin. 
that  undor  thi>  4to«tt<iniary  law  he  eannol  h«  compelled  to  nubmit  to  proof 
by  witneaacii  agotnct  him." 

'  A(y.'ordiiii,'  to  (Mrrtain  ti-jri«,  this  wbji  pvim  tb«*  only  way  open  to  «frtain 
pArtiei^  niuo^fvi'ini'budy  siu  mit  ollnvri^  to  drootuiw.' :  '*Coutume  de  Bm- 
Bfae,"  An.  XXII  :  "lu-m  eiquis  vitia  ooaditlonif  et  parvi  (tatun  voluvril. 
ooauaciare  oonira  honiinem  bona-  fatiiw  et  bonj  Stat«,  non  suspeetuiti  d« 
ooaimtü  m  denunciaeiune  predicta.  talis  denuneiatio  minime  rwiltllur. 
Si  nro  tuni  aex-UKare  vHil  dire<'ti'.  ud  ho^  eht  adnullendu«.  dum  lamen 
«rimiiMMniii  ei  cantux  aoeumiu  oon  extstat."  Bourdat  de  Riekebourg.  IV. 
2,  p.  1016. 

*  Ord.  I.  66 :  iMambtri.  I,  2S3. 
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in  the  siippr<>6s!oii  of  the  apfieal  or  direct  challenge  to  tlie  jtKlicial 
duel  and  the  challenginR  ("fausscmpnt")  of  witnesses  for  perjury. 
Tlic  (njii.'*«i«eiKr  wa*  that  a  go<>ilI.>'  number  of  pertons  liithcrto 
incapable  of  testifying  beeanw  competent  witiwssei.'  But  that 
wa.s  tifit  all,  Tfie  kinf!  also  rlmiii^l  the  metluHl  nf  takirig  the 
testimuuy.  The  iien'  oiettiod  wa»  \'er>'  much  more  intricate  ood 
requir«!  much  mure  learning  than  the  old.  and  writing  pluyinl  a 
great  part  in  it.  It  wa-i  copitvl  frr>m  the  j>ractiee  nf  the  ec(-)e:«iHs- 
tical  courts,  and  it  also  borrowed  some  of  the  features  of  that  iii- 
quest  of  wliieh  "wv  have  formerly  spuken.  Tlie  witnesses,  sum- 
iDDried  by  order  of  eourt.*  no  loiiRer  apfieared  in  opc-ii  court,  but 
before  eertain  delegates  »if  the  judRc.  whu  were  called  inquirers 
("  enciuesteurs  ")  or  uuditorH.'  They  questioned  the  witnes*?» 
separately  and  "artfully"  ("  subtilement  ").  This,  it  will  be 
seen,  is  far  removed  fnim  the  old  forma!  testimony.  Tlic  parties 
were  not  present  at  this  examination.  They  were  present  only 
at  the  taking  of  the  oath  by  the  witnesses;  at  which  time  they 
were  ubli([cd  to  state  tlieir  Krouuds  of  ubjecliun  to  tin;  eomiK-tency 
of  thi*  witocdses  if  they  had  any  to  urge,  or  at  least  reserve  them.* 
The  examiners  reihicred  the  depositiims  to  writing,  and  these  writ- 
iiif^  became  the  principal  document  in  the  at-tinn ;  moreover, 
both  parties,  accused  as  well  as  acciiaer,  had  access  to  it ;  "  the 
auditor  should  hear  them  (the  witnesses)  separately  and  anon 
make  public;  "* —  "  then  he  »hall  judne  of  the  matter  accord- 
ing to  the  testimony  of  the  witnesses  published  tn  the  parties,"  * 

The  accused  could  pntduce  witnesses  on  hLs  side.  The  sentence 
was  pronounced  in  open  court,  after  a  debate  in  which  both  par- 
ties or  their  counsel  addressed  the  court. 

It  will  be  seen  tliat  llie  forms  of  the  acnisatory  i>rocedHre  and 
those  of  the  official  pmscnition  or  the  prosecution  on  denunciation 
t«iide«l  to  borrow  from  each  other  and  even  to  become  mer)^. 

*  Buivmanmr.  XL.  37  (SalitiOD.  Xo.  12.^). 

*  A«  they  nu  longer  rk&  uny  risk,  tboy  eould  trat  thereafter  refuao  to 
twtjfy. 

'  0»un<ta*i«)r,  XL,  12  (Solmoni  No.  1234).  Tbefc  were  praetiliouen 
orexptirU."pnM'h(iiiim(«"UKlooouioa»llythrju<Ii:i<'t<aNi<ittl«nL'(,  wffiwrs 
of  Ibe  court,  ami  other«. 

*  BtaumanoiT.  XL.  18.  28:  ?CXXIX.  27.  28  (Salmon. \o«.  1240,  1261. 
1170.  1171). 

* "  KublüwnuMilA  d«  St.  Loom."  I.  1. 

■  Or<l.  of  12(10.  Art.  4.  The  mcxt  «lahorstv  pre«autioD3  were  («ken  bo 
bftv«  thiit  imptortAiil  (li>ouiDfDt  tu'<-tinil<'lv  warded  nod  yttvuemA.  Thp 
inquirerH  muni  be  "»t  IcfUt  tw»  l«nful  >nd  papnbin  p<TM>i»"  and  <wrb 
time  Ibe  iuquwl  was  closed.  Lbe  docuniL'iii  ntu^t  bo  ckiwd  and  m«It*J. 
SMttmanotr,  XL,  2.  27  (Salmon,  Nos,  1225.  i2&0).  Here  we  find  already 
ÜLB  "tKs"  of  laler  days. 
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But  till»  was  still  merely  u  ti-ndcncy.  Tliu  kmti  buJ  not  U-en 
able  lü  force  npi>n  llie  Innls  justiciar  the  prwediin-  which  he  in- 
trwluc^d  within  hi»  own  doinniii^.  It  took  time  for  the  inquest 
to  ^ain  ground  and  «u])er»e(I«  tlie  battle;  it  fnn^  its  way  on  its 
own  merits  alone.'  The  judiciul  duel  tlid  not  di^ppear  all  at 
once  and  forever,  evt-ri  within  tin?  royal  dmnaiiiK.  In  I-ilXV  Philip 
the  Good  readmitted  it  into  all  accusations  involving  capital 
puoiühiDoiit  exw-pt  theft,  when-  the  t-riine  hud  bwii  committed 
"ut  secretly  ami  quietly  ('en  rejxts  *)  that  it  would  have  i»een 
imposable  to  con\'ict  the  perpetrator  by  witnesses."'  But  it 
VAU  Uli  institution  doomed  to  cxtiniliuii.  In  Bouteiller,  the  Wagcnt 
of  battle  apjiear  as  >oiut'tli iiig  unusual  an<l  adveiUitiou»;  and 
lyoyscl  says  later,  "  ;\ll  battles  and  combats  arc  now  probibitcd, 
and  the  kiiij;  alone  has  the  power  to  ilec-ree  tliem."  * 

§  4.  Tortur«.  — Altlioiit;h  the  judicial  duel  was  kept  up  for  a 
rather  loii^  time,  und  although  Philip  the  Pair  temporarily  rc- 
Ciitabliahed  it  within  the  erown  clomains.  this  was,  according  to 
the  (finance  of  13!hi.  heraiise  of  the  great  difficulty  in  producing 
the  two  eye-witiiesAes  required  by  the  old  customary  law  to  sus- 
tain condemnation.  But  practice  ere  long  introduced  a  new 
method  of  inquiry,  as  powerful  as  it  was  odious,  namely,  torture. 

Torture  is  out  of  place  in  a  purely  accusatory  prcHvilun-  anil  in 
a  free  coiintrj- ;  the  accuser  and  the  accuM^d  are  two  comhatants 
who  fight  in  broad  daylight  and  with  equal  weapon?.  So  at  (tome, 
ft»  long  as  the  procedtire  remained  strictly  accusatory,  torture  was 
never  made  use  of  against  a  freeman.  Although  it  did  play  a 
great  |uirt  in  iTiniinal  aetions,  tliat  wa.>t  when  it  was  n<N'eiv>«ry  to 
make  s  slave  speak,  either  as  an  accused  or  as  a  nitness;  in  the 
olden  days  the  idea  was  unlven^l  tliat  the  slave  oiit_>'  told  the  triitli 
when  under  the  inHuenw  of  jiain.'  An  exception  to  this  rule 
was  made  by  the  law  "Julia  Majestatcs,"  which  decreed  that 
when  tlie  crime  r.f  lii^h  treason  was  concerned  all  accii.'ted  persons 
without  distinction  miKht  be  put  to  the  torture.  As  the  criminal 
pnK-cdurc  underwent  modification  and  tlie  accusator>-  principle 
lost  groimd,  the  employment  of  torture  was,  ere  lon^,  admitted  as 

'" ^lal>üiM>nuviita  de  Hl.  I^ui»."  1.  24;  Batnmtnoir.  XXXIX.  •21-. 
hXi.  \.',.  ia  (Salmon.  Koa.  1]((5.  1722.  I723>:  "When  king  I»um 
»hnliKhml  thpm  Clbo  wa^fini)  in  hi«  court,  be  did  not  ab»li>h  th«m  in 
the  bttroiu'  i'uun>." 

■  Ord.  I,  i>.  4^5 ;  Itamttat.  I.  p.  831.  See  "Stylus  CurJEC  I^arl&nlenÜ," 
eh.  XVI. 

»  ■•  Inat.  Cout.."  V!.  I .  max.  30. 

•  S»  Gfih,  ■'  G4><tohü>ht«  des  rAmiaeb««!  Crimiaal  protesae«  bia  suf  Joa- 
tinian,"  |>.  34S  li  ni.:  and  our  ntudy  no  tli«  "IMit  <l*adultiro  1  Rome" 
(Nouvdle  Kovue  hlstoriqw,  1878,  p.  416  «I  «r^.)* 
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a  normal  mcxle  af  proof  in  accusations  or  nuits  relating  to  serious 
matters,  when  strong  presumptions  already  existed  against  the 
acciUfU.  But,  L-xct-jit  in  uirlion-s  for  hif^ti  tn-UMo»,  the  "  licmc:»- 
tiores,"  that  is,  all  those  b^onging  to  the  upper  classes  of  society 
above  the  rank  of  decurions,  were  by  law  exempt  from  torture.' 

The  system  of  privult-  atrusation  whicli  thi-  burbarlaiin  bruuglit 
with  them  did  iH)t  recognize  the  employment  of  torture  any  more 
than  did  the  old  Roman  prncediire.  Wien  the  "  Tx^ges  "  were 
drawn  up,  however,  a  pUte  was  found  in  a  certain  number  of  them 
for  this  cruel  method  of  cnuniiiation ;  these  were  the  law  of 
the  Bavarians.'  that  of  the  Biiri^undian^,'  the  law  of  the  VizigotliR,' 
and  even  the  Sahc  Law.*  This  was.  of  course,  a  borrowing  from 
the  Roman  Institutions;*  but  few  of  these  laws  sanctioned  tor- 
ture C-Vcept  in  the  ease  of  an  olTensc  üÄcrib«!  to  a  slave,  and  to 
that  extent  the  borrowing  is  eomprelienaiblc.  The  Germanic 
law  gave  to  the  a^Xi^i^^'^  party  a  ri^lit  of  action  against  the  mas* 
ter  ol  the  delinquent  slave.'  with  this  proviso,  that  the  owner 
(^)uld  not  nmli-rtake  the  defense  of  the  "  scr%*u.s."  *  The  latter 
was  at  that  time  oblijced  to  defeitd  bim^lf;  but  he  was  not  ao- 
knowledgixl  to  have  the  same  rifjhts  as  a  freeman ;  he  could  not 
purge  his  fault  by  oath  si)pj«)rtrfl  by  co-swcarcrs;  he  had  to  un- 
dergo tlie  ordeal  of  fire  or  boiling  water-*  Was  it  not  surer  and 
ümpter,  without  beinß  more  cruel,  to  subject  the  älave  to  torture, 
then,  OS  ditl  the  Romans?  Si  it  was  divided  by  tli«  "Leges" 
cited  above,  precautions  beiug  taken,  ut  the  same  time,  for  the 
indemnifieuttun  of  the  master  should  the  »lave  tortured  prove  to 
be  innocent. '"    The  law  of  the  BurgundiariN  »ubjecteti,  not  only 

>  Gcib,  op.  cil.  p.  0)&  <i(  KÜ. 

■  .Vfrktf."Texi.  primu».'  Tit.  IX,  i  19.  ferU,  "£««?«,"  II,  p.  W» 
(ip-aüw,  VIII.   18). 

» Tit  Vn.  XXXIX.  LXXVIl  {Btuhm^  «lltion).    Cf.  CVn.  3. 
« L.  VI.  Tit.  1. 11.  1-3.  •  Tit.  XL  {At^Mt. 

*  No  ntftDuarripl  veretoa  of  oliaptM-  XL  of  llit*  Salio  Ltiw  uontaiB»  any 
"  MbIEntk  2li)««(m," 

•  Cf.  K'lMa :    "Strnfronht  dor  Owrmanrn,"  p.  (WO  rl  trq. 

'  Hipvar.,  Til.  .\XX :  "S\  ktvu«  tali*  noa  fut-rit.  uittle  doiniiiui  ejuii 
tic  liiliK'ih  Minirii»  iwi'  jHis^il.  duiniuui  .  .  .  nine  ia.nj^iin  lixjimtur  el 
(lii--«t:  i^>  ixiioni  titrutn  MtTvu.t  meuü  RulpahillM  an  innnenos  dp  )ioe  ex- 
lilBril."      a'altrr.  I.n.  171. 

'  Ripuar..  XXX.  (  1  (tL3]):  "Quodii  servus  in ienom  manum  mia-ril 
«1  te«ni  tulorit.  domiDU«  ejuH  ...  de  furto  wrvi  culpftbiliA  judicetar.'[ 
l«x  IVinion.  Ill,  0:  "S<t\ii>  aut«iu  ad  judiHum  Den  in  aqita  f«rT«inli 
nxnminft."      Walu-r.  I.  S-W. 

■•ThrSiilir  Ijiw  prrtoittpd  thp  »l»velo  l>P"ul>j«'tM  to  torlurp  a  »r^tinii 
UrU'.  XL.  J:  "8i  couff'HUit  non  fuoritt  ilk  qui  eum  tortjurt,  ni  udhui! 
voluerit  iiuiiim  arTvum  l^irqufTe  elism  nolrnte  ituiiiiiio,  irVmis  domino 
«■r^i  dan*  ili-lwt  «ic  serviiii  poitlen  ud  wipplifii^  inajorifms  sulxUtur." 
fin^ui'..  VII 1.  c  23.  (  1 :  "Si  quIk  mtvuhi  «iH-niiiii  injuwto  iwi-usavrril.  et 
iantKvns  tornii-nta  p«nulerit  .  .  .  ilitnuno  uimiUt  maneipium  redder»  noa 
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the  slave,  but  also  the  husbandman  ("ori^narius,  colonus"). 
to  torturr,'  iiml  ii»  »  periiliar  ppovwoii.  it  even  i-oiidemiied  ti>  it 
the  straiiuer  ("  advena  ")  who  came  to  seek  refuge  with  a  Bur- 
gundiun.  It  is  tni«,  aa  the  text  sliows,  that  such  "  advcita  " 
was  stnmgly  sii'*|>ecteH  of  Wing  a  fugitive  slave.' 

The  la*'  of  the  \'isigoths  goes  farther.  More  thoroughly  im- 
pnr^nutvtl  than  on^'  other  witJi  Human  law,  it  allows  torture 
even  whrn  the  aecuser!  in  a  frt-vmari.  in  »iL-fauIt  of  nther  proof. 
It.s  System  U  most  pet'iiliar  in  other  respects.  It  conforms  the 
method  to  the  accuitator.v  principle.  If  Hie  accuser  cannot  oiher- 
wisc-  prove  his  accusation,  he  mu!-t  c-Iitiia  thi-  application  of  tor- 
ture by  an  "  inwriptio  triiim  testiiim  siilweriptione  roborata;' 
he  must  befjdeä  lay  hb  complaint  before  the  judj^  secretly  and 
ill  writing,  the  eimfession  inudv  iindi-r  tiirtun-  being  of  no  avail 
when  the  accused  kiiew  of  what  he  was  awTUseil,'  The  accused 
i:>  ^feguarded  in  other  re^pect.s.  [f  he  comes  out  of  the  ordeal 
victwrioiiSi.  his  «cciiwr  is  put  at  his  diTretion.*  Moreover,  a 
gentleman  could  not  l>e  lorltm-d  except  fur  the  most  seriims  erimes 
"  in  caus-sis  regia-  potcstatis,  vrl  gcntüs.  aut  patriip,  scu  homicidii 
vel  adiilicrii,"  nmi  iijHiti  the  accii»ation  of  a  person  of  Ins  own  runic. 
Tlie  frwmaii  of  inferior  station  could  also  be  put  to  torture  for  & 
theft  or  other  offense,  provided  the  value  involved  exceeded  the 
sum  of  five  liuii<ln-d  siilidi.'  ShoiiM  a  less  sum  Im  involved,  thv 
judge  must  subject  the  accus«!  to  the  opdeal  by  boiling  water, 
and  if  that  did  not  show  his  iniKiecn<.*e,  he  could  then  torture 

morotur."  Cf.  ibid..  H  2,  3.  But«.,  Til,  LXXVII.  Lex  Winigotb,  Book 
VI, Til.  I.I.&. 

'  Bur«..  Til.  VH. 

'Burg..  X.\XI\.  {  1:  " Quirumfttic  hominein  vxlranoum  cuJutlitMit 
nalioDia  ad  n-  vfiiii-titom  ciiw>i<poril,  dbcutiendum  judiH  preMmtel.  ut 
cujus  <it.  torm^nlis  ftdhibitU  falAatur." 

*  L^x  WUieoth.  Book  VI,  Tit.  I.I. 2:  "QuoUfii  prol>&n^  non  polu«rit  .  .  . 
triam  l««UuRi  tn*criptioflat.  »Isif  quastiooMexameniRciplat."  (Walter. 
1.  537.) 

'/bid-.  "  .W'umlor  omii<  m  rci  onlinrm  «n-ipti*  vxpcin&t,  H  jtultoi 
oeooll«  pneorntaUi  stu  quimiioai*  eJuiitiinaiiv  fiat  .  .  ■  quud  si  »ecusa* 
tor,  pnusi(tiaiii  ocruUi-  juilici  O'ltitixm  (railitt.  aut  per  ae  aui  iwi 
quemliU't  <li'  n-  qiium  ati>uxal  per  onlim-ra  iimtruxeril  quem  amuaat.  non 
Uoval  juilR-i  a^üusatum  mbdin'  qustdioDi.  cum  jam  per  aecuaatoris  io- 
dioiuia  detfv^tum  ouoalft  a«  pubU(<atuitt  tete  oecolium." 

*/bwi.:  "<jui  suMitur  i|u»Mlioiu,  ä  innoxjun  tormonUt  pertuleril. 
aocoMilar  vi  nonfivtim  Hf^vituni«  irndatiir:  ui  iwlvm  tnatum  nnitna.  quod 
in  eo  «XL-nttrr  vohicrit,  v«l  do  statu  juiti'mv  in  arbitrio  suo  puosiittAt." 
The  remaindrr  of  (hi-  tiTxt  also  d«livvr*  up  lo  th«  rvlative«  of  ibc  accuwd 
the  aoouser  wtui  ibc  hnng  itw  direetor  of  the  torture)  shall  havß  caused 
the  death  of  bi«  ^irltm  id  th«  tormenu. 

'Ibid.:  "  Inferioiws  vcm  humilioreMUe  IngeouiB  tanien  personiB.  si 
pro  furto.  bomieidio.  vel  quibtultbet  mm  crimiaibas  tueriut  ac«u»at», 
DM  ipd  inaoription^  pr»i»irMM  »ubtlendi  mat  <|uaationi.  ai«  major  funHt 
cMUMt  quam  quod  quinci^ntorum  solidocom  sannum  valore  ooiutitvrit.'! 
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him.'  It  might  also  be  pnssiUe  to  find  in  the  law  of  tlic  Bur- 
gundians  a  provision  subjecting  freemen  to  torture ;  but  the  text 
(tcalinj!  with  ibis  U  ratbvr  ybscure.' 

\Mien  the  feudal  system  was  evolved,  torture,  the  use  of  which, 
ns  we  shall  Nhow,  had  by  no  In«ln^  wholl\'  disapin-jired  «lonp  with 
tlic  judiciat  urKuniTUtioti  of  the  lioiiutn  empire,  had  av  place  in 
the  acc'tisjilory  and  publie  pr<i«'*hirc  which  bmuglit  thi-  fief  owner 
("  hnmme  rhi  fief  "  or  "  miles")  before  his  jR-er».  ISiil  is  it  quite 
cert^uii  that  it  was  never  employed  when  the  justidar  or  his  pro- 
vost arrai|;ned  before  them  thus«'  lioiidsuivn  »iid  peaauuts  who 
cnuld  ncit  appi>al  from  their  sentence  except  tu  (iod>'  Deau- 
nuDoir  »peaks  of  it  in  one  pa.><sagc  rather  in  an  appreciative  way ; 
but  there  \a  no  nirnlioti  «if  torture  in  Pierre  de  Fontiiinei».  The 
"  Ijvrede.losliecttdel'let."  whidi.aswc  know.  foHows  the  order 
of  the  Pigcst,  reproduces  no  pro\ision  imder  the  title  "  de  (^iics- 
tionibus,"  and  its  Book  XX,  which  corresponds  with  Book  XlA'IIl 
of  the  Di);est,  is  one  of  those  in  which  its  unknouii  author  lays 
completely'  aaitle  the  Unman  law.  to  th<;  influence  of  which  he  so 
often  Imwa,  to  follow  tlie  purest  and  most  archaic  eustomari,'  law. 
On  the  other  hand,  the  ".^ssiz^s  of  the  Court  of  Bourgeois  of  Jeni- 
salem"  contaiiiä  two  (luaaa^ea  in  whieli  torture  figures,  atid  where 
it  is  mentioned  m*  a  welt-knnnn  Institution,  fhie  of  lhe$«  deal» 
with  the  ease  of  a  dead  man  whom  a  pcTson  has  buried  nt  the 
home  of  the  latter;  pui)lic  ruiimr  reveals  a  crime:  "And  if 
it  be  kno»7i  by  public  rumor  that  he  had  been  killed,  justice  de- 
mands that  the  body  shall  ho  disinterred  to  ascertain  how  he  met 

'  Ixoc  WtIi4^>th,  Rook  VI. Tit.  1, 1.  3:  "QuttmvU  pan-»  rit  u'tiomifkot» 
■b  atiiiuo  crimint:!,  nini  jxrr  I'xuniiiintioticni  tK|uin  frr^'iinli»  a  judiee  di»- 
triogVDdum  vnlinauiua,  el  dum  facti  tumL-nuui  jwiuuriu  Judvx  eum 
qucstlooi  aulidenr  nnn  dubiUvt." 

•  Til,  lAXXIX  iH'nitrr) :  " nundelmldui  rex  Burguudionum  ammbus 
Domitibus  .  .  .  prosocplionem  &<1  vos  dcdunus  ut  si  quos  eaballorum 
fures,  ant  ^racloK<>i  ilomuum,  lam  rriminoBoi  quam  mispeotoa  iDv>Dtre 
potuTittB  «tntirn  Wiixn-  tl  ad  no«  «dilucrr«  non  morcntur.  ...  Si  vero 
criniinaiiit  itivcnlii»  fiii-rit  nirniim  vcl  Jnrm«itla  miaripint  t\atD  mcrrltir." 
C/.  Bluhine.-cliiioii.  Til.CVin.  und  tbi-not*.     (/'crrt. -lA-pw  III,"  Ö77.) 

*  In  thv  dr«t  «Hlitiuii  of  ihii  work  I  Mtid  :  "  M.  Ueuanol  in  the  'Glo»> 
«ire'  accompanyini;  hia  edition  of  Hiaumanoir  girt«  tn«  word  'g«bine' 
(lorlure»  «.-ithuui  referringt  to  any  poMat^t-  in  thi-  l»ook  ami  wf>  have  not 
bwD  abl«  to  And  aoy  ptam  wliern  it  is  menlioiHvd."  But  M.  Sainton  in 
bin  "j;IfihKAin>"  n>(i>n<.at  tlw  word  "üehinp."  to  No.  1906  of  hi«  «MlitioD 
(CLXIXi.  ßfrtiiH/ifirtir  rrilat««  th*-  «tranee  »nd  iDten«tiiie  «tory  of  a 
woninn  nlio  irauM-d  lu-r  hu^luin«!  I«  hi<  hpfttrn  to  dnktti  by  two  ribnidi  and 
inipudi'iitly  irifd  ti>  clittrfio  i.hi<in  willi  it  hf^ori-  the  jiidjfc;  but  ihf  Ialt«r 
di»'-(ivpi\"l  \hv  fraud  ;  "ilitii  u4><-iiik><1  hi-r  of  iwi)  litw  wKicli  sin-  bad  told 
and  impui«tl  Ilie  d«^d  lo  bt-r,  uod  &s  mhjii  a»  be  ■IrltriiiiiM.sl  In  put  ber'lo 
the  torluri"  ('enp-hine')  slie  eunfet>»il  Ibc  «hok^  Imlh  and  »a«  biimfd," 
It  t>  true  tbat  in  tbis  ease  ibete  was  only  tfae  threat  of  or  preBectmeat  to 
the  tort  uro. 
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his  death.  And  if  it  is  seen  or  ascertained  that  the  deceased  had 
been  strangled  or  killed  by  \4olence,  the  court  is  then  bound  to 
try  these  people  by  the  drinking  ordeal  or  torture  so  that  it  may 
ascertain  the  truth  of  this  misdeed.  And  if  he  has  killed  him  by 
violence,^  it  is  right  that  all  who  were  concerned  in  the  misdeed 
should  be  buried  head  downwards  without  other  injury."  * 

The  other  text  deals  with  the  case  of  a  man  whom  two  knights 
swear  they  surprised  in  the  act  of  committing  murder.  Both  men 
being  relatives  of  the  victim,  their  testimony  is  not  sufficient  to 
entail  condemnation,  in  the  absence  of  a  confession,  but  it  is  suffi- 
cient to  cause  the  accused  to  be  put  to  the  torture  "  by  water  " 
without  having  recourse  to  the  accusatory  procedure.  "  The 
evidence  of  two  liege  men  should  be  equivalent  to  that  of  two  sworn 
men  ('  jurfa  ')  and  it  is  a  matter  for  trial  by  the  assize  because 
the  deceased  is  not  related  to  the  liege  men.  For  if  he  were  re- 
lated reason  judges  that  the  prisoner  should  not  be  hanged  if  he 
did  not  acknowledge  it.  But  it  is  quite  reasonable  that  he  should 
be  put  to  the  torture  by  water  until  he  acknowledge  the  truth  and 
as  soon  as  he  shall  have  acknowledged  it,  he  should  then  be  hanged. 
But  if  he  acknowledge  nothing  under  the  anguish  that  he  has 
suffered  for  three  days,*  he  should  then  be  imprisoned  a  year  and 
a  day,  to  see  if  ^^ithin  that  period  he  will  submit  to  the  ordeal, 
or  if  any  one  will  appear  who  will  prove  him  guilty  of  this  murder. 
And  if  no  one  appears  within  the  year  and  the  day  and  he  will 
not  submit  to  the  ordeal  he  should  be  released  from  prison  and 
therewith  acquitted  of  the  murder  without  being  required  to  answer 
any  one  who  should  desire  to  accuse  him,  because  he  has  done  all 
that  was  required  of  him."  * 

The  Ordinances  lay  down  and  regulate  the  employment  of 
torture  from  the  12003.  The  Ordinance  of  12.54,  Art.  21,  ordains 
that  torture  shall  never  be  admini-stered  upon  the  testimony  of  s 

'  Ther«  is  either  an  error  or  a  hiatus  in  the  t«xt  at  this  point :  the  Kav*- 
ler  edition  has  the  note.  "  Locus  lai^una  laborat." 

»  Ch.  285  {Beugnol  edition,  II,  p.  216).  Cf.  Hausier  edition,  CCLVIII 
(pp.  33S,  339).  The  text,  after  explaining  that  it  concerns  a  person  who 
bas  buried  a  man  in  hishouHe,  pruiri^-da:  "ir  it  hai>pen  that  a  man  or  a 
woman  int«r  in  the  town,  a  dttid  man  or  woman  in  his  or  her  house,"  then 
a/ter  declaring  that  the  place  is  confiscated  to  the  good  of  the  Church,  he 
adds:  "And  the  body  be  given  up  to  the  mercy  of  God  and  the  proprietor 
of  the  land,  since  he  who  has  done  such  misdeed  cannot  very  well  be  heard 
to  say  whether  he  killed  him  whom  he  buried  or  whether  the  latter  died  a 
natural  death." 

'  It  should  be  noted  that  according  to  the  law  of  the  Visigoths,  torture 
could  also  last  for  three  days.  Book  VI,  Tit.  I,  I.  2:  "Pertriduumquttstio 
agitari  debet." 

■  KauMttT  edition,  eh.  CCLIX,  pp.  314.  315. 
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single  witness  whm  the  arniwH  is  a  man  nf  good  fame.  "  Per- 
sonns  autcm  honestas  H  bonw  fam«^,  etiam  si  siiit  pauperc»,  «d 
dictum  testis  unici,  suhdi  tormentjs  sou  quacstionibus  iidiibomi»,  ne 
hoc  metu  vvi  «»nfitcri  fiulum  vA  »iiain  vcxHtiom-in  rcdinn-n:  com- 
pdlancur."'  In  13]i5,  the  nobility  of  Champa}(iie  protest  agaihät 
the  use  of  torture,  und  the  kliij;  decidr«  upt>n  their  gnvvanent: 
"Art.  51.  Wso,  Coiii-eniiiiji  the  minpliiint  that  our  ofliecrs  and 
provosts  go  upon  their  property  to  summon  private  perwoiut  and 
their  men  before  them,  and  that  they  put  them  to  the  torture 
contrarj-  to  their  customs  and  rinhts.  VVu  will  and  onlain  that 
our  said  provosts  and  ofBccrs  ecase  from  all  Uie  aforesaid  thinp, 
in  aceordane«  witJt  the  stiictvst  co'mmarida  of  tlie  oKI  ortlinaiiees 
on  the  subjeet."'  But  here  apain  all  protests  were  dooioed  to 
futility;  in  die  13005  torture  was  already  in  genural  use.* 

What  were  the  causes  which  permitted  the  establishment  of  this 
odious  procedure? 

In  the  tir^t  jjlan-,  the  encixctie  rcprenninn  of  crime  veas  nccc»- 
Hsr}-.  Royalty  strove  to  satisfy  this  nece.'tsity.  so  at  first  torture 
apppars  most  frequently  l»efore  its  jurisdietioiis,*  The  in- 
iluenee  of  tlie  Koman  law  was  prcdomiimiit.  Our  juritttt 
found,  in  the  pages  of  the  Digest  and  the  ( 'ode,  the  custom 
of  torture  expounded  by  the  great  jurisconsults  and  regulated 
by  the  eiinstitutioii»  of  the  eiuijenirs.  Such  weigbtj'  author- 
ity was  witliout  doubt  bound  to  cause  partial  forgetfulness  of  the 
odious  nature  nf  this  mode  of  examinnlion,  of  its  cruel  diararter; 
moreu\'er,  the  people  of  thtae  rude  times  were  not  Ukcl^'  to  be  too 
jwnsitive.' 

'  Clrd.  I,  p.  72.  Thi«  arti«-!*  is  on»*  of  tboftc  found  in  the  I*tin  t«rt  only 
and  Wknting  in  thn  Frnnrli  tr-xt. 

'  Ord.  1.  p.  A7Ö. 

'  jFor  anoilier  A<-roiiiit  of  llip  hinlory  nf  lorturo,  ei«  Pitifwisor  A.  t. 
LoaiU'«  article  oa  "  TLe  Judicinl  L'sp  of  Torliu*."  Harvard  Law  R«\'i«w. 
XI,  203.  Further  citattnim  on  iu  hiitlnry  in  Kngland  art-  Kivea  in 
WtaiHorf.  "Treali«!  on  Evidence."  I9ft').  I.  i  818,  O-  7. —Trans] 

■A  ms«aee  in  Bouteiiln  ("Samme  rurale."  1.34.  p.  229>«hawK  tlutt  wA 
all  of  lm>  jnriMiiolionii  had  the  riKfat  to  put  to  thv  toniin> :  "  Bo  iL  Itnown 
tlkbt  in  thi'  rA*f  nl  a  noiirt  whrre  tlie  moo  judge  ■ccnriline  to  thnir  iMiiitoin 
and  law,  ihcv  should  ont  judtt»  l>y  oonfmntm  by  torture,  fur  ituvh  judgMi 
bavv  uuauihurily  lu  put  or  cwuo  nnv  on«  to  bu  put  to  toriun.'.  uiid  oannot 
juilgi'  if  ii  ih  not  (oiifeHsed  bcfon  Ibi-iii  witbuul  »ii.v  n-«<.'uwr*p  t<i  tortun?, 
or  ii  it  is  not  duly  proved  by  «Itaraaes.  Ad<I  to  the  uasge  of  inferior  coiirls 
ontains." 

*  Otber  authorities  did  not  bliuk  the  tFTriblo  nature  of  torture.  .Se« 
fa  this  n]«pwl  a  euriouB  passace  in  the  " Tr^a-am^kime  t^oiiltim«  do  Br»- 
ta^o,"  eh.  XCVII:  "If  Im^  deny  lb«d<^.  nnd  bt>  t&ken either  ro(l-lwnd>t>d 
or  tn  pamiit  or  Ihr  di^-d  t>«>  nntorioo»  aioonic  the  people  of  the  pnrish,  it  in 
proper  that  ho  aubmil  tn  the  inquiry  nnd  the  "puwntio"  fprunf  by  «rit- 
Deoaee)  .  .  .  and  if  it  eannot  bo  mmnlptrly  pravml  and  ■■oiiiinon  report 
«r  BlroDg  preeumptiuDS  are  found  bo  ne  aeaiiuit  him,  hi-  should  hnvo  or- 
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A  last  cause  was  that  torture  filled  a  blank  in  the  official 
prosccutioti,  tlic  "  aprisc,"  as  wc  have  described  it.  The  "  sprisc," 
a.<)  we  have  said,  muld  not  form  the  banis  of  a  capital  sentence 
unless  it  contained  testimonies  so  numerous  and  so  conclusive  that 
the  fact  euuld  be  ivganlctl  a»  notoriou-s.  FailinK  that,  the  confes- 
sion of  the  prisoner  was  indi»pen»al>le.  That  confession  tlie 
judge  must  str\e  to  obmin  by  e^erj-  means,  and  to  obtain  it, 
seise  whatever  oiethiKl,  elTectivc  allKiit  cruel,  vcoa  open  tu  liiui. 
That  consideration  vras  decidve  of  the  questtoD ;  thiä  is  shotrn  by 
tlie  fact  that  wheti  the  prisoner  accept«!  the  inciuest  he  could  not 
be  iMit  kj  tlie  torture ;  tite  practical  elTect  of  such  accciitaiice  wua 
that  a  condemnation  could  be  reached  without  rccouree  to  torture. 
"  Be  it  also  known,"  says  llouteiller,  '*  that  when  the  prisoner  sub- 
mits to  inquest  he  .should  never  be  put  to  the  torture ;  for  that 
1^'ould  be  to  do  hiiu  wrong  and  injustice.  Fur  torture  should  not 
take  place  except  when  the  offense  is  such  that  pnxif  cannot  I» 
brought  or  found  and  the  offense  is  always  presumed  when  in- 
fonnation  makes  it  clear."  '  Tlii»  similarity  between  the  rigorous- 
oess  of  the  pniofs  and  the  use  of  tortur«'  iss  destin«!  to  form  a  viciou» 
circle  within  which  our  old  criminal  procedure  will  revolve  tbrou^- 
out  its  whole  future  existence. 

Torture  was  introduced  slonR  with  a  rule  which  had  the  appear- 
ance of  palliating  its  atrocity  and  which  apiK-uri  to  have  been  rec- 
ogmxed  from  tltc  ver^'  beginniiiK ;  tlte  confession  »hinined  was 
Dot  held  to  be  legally  valid  unless  it  vm  ratifiwl  after  the  paitia 
inflicted  had  ceased.  An  Onlinance  of  the  month  of  .April.  1215, 
enacted  in  response  to  the  oomplaintü  of  the  nobles  of  f 'hampagne, 
reads  as  follows:  "As  it  appears  that  our  officers,  against  the 
ancient  UMif[Cä  And  cu.ttoms  of  (^ni{>ajciit',  rndeavur  to  put  (□  the 
torture  the  nobles  of  Champagne  taken  on  suspicion  of  crime  al- 
though they  are  not  taken  in  the  act  nor  in  thorough  knowledge  of 
the  fact.  .  .  .  We  Ktniit  and  ordain  and  forbid  any  nobles  to 
be  put  to  the  torture,  if  the  presumptions  of  the  misdeed  be  not  so 

d«al  or  U>rtaf«>  throe  timeo.  Aod  if  be  <r«ii  endiir»  the  lartnr»  or  the 
ord««l  arittioat  rafotrnmaf  be  AM  have  saved  binuvlf  icnj  it  teiU  fc«  tridtnt 
lAof  Cod  pttjtrrmtd  mifodt»  fat  htm),  mud  b*  ihoald  mi  unaoatbed  eoneeni' 
buE  tbp  tl<^  and  il  »houM  be  ädjudffnl  ibal  ne  be  Mquhted  and 
rebaaed."  I Btrurdat  4r  Kieltbmtrg.  l\  .  1.  n.2H.)  —  Ab  In  the  pa««cv  in 
Ibe  "Aacises"  and  that  ia  the  1>k  <>f  Lb«  ViiiEutha  ituoud  alMve  the  Urxt 
tprnks  hoe  of  tortare  on  thrrr  ornuiant. 

<  "SonuBe  rarale."  I.  .14.  p.  224.  The  lame  rale  U  found  in  tbo  "  Con- 
tnmedeBraeerae."  Art.  17  (BoMi-datdf  fiUJi^t^uTg.lV.'I.  y.  lOlÜi :  "lt«0 
ri  buncrnina  «it  aroeu^iUia  tin  ti^iniAli  erinine  nan  manifeato.  eeto  qnod 
InfoniiaiiQ  adpt'ebniMlat  fthtm  aut  \nbMDena  mapieio,  dam  teiaco  dictum 
«aiotm  nua  ait  nolorhini  va|  nimifertUM.  tt  *ttit  ac  »npponcrc  inqut^ta  de 
did9  <t*miHt,  tfi  ui9  tnnt  nea  cril  fMMMmaac/M." 
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grwit  thai  it  is  proper  to  do  so  by  right  and  reason  or  the  miscltwl 
would  rrmain  unpunishvd,  in  wLiub  cusv  it  »hall  be  henceforth 
forbidden  nnd  ue  hereby  foHild  that  any  one  be  coiid^-mried  or 
judited  on  account  of  the  naiil  torture,  if  hr  dots  not  persist  in  his 
eojijemion  for  a  au^tcnl  lime  ajter  ihf  lurtun."  '  Tlua  riile  was 
inaintiilned.  "  We  have  simken  of  the  volmitari.-  eonfessloit,  which 
is  ihe  thin)  kind  of  pmof  held  to  lie  essential ;  for  as  to  the  involun- 
tary cwnfcssion  made  while  under  lorlure.  that  [ua>'  v«ry  well  eou- 
stitute  proof  if  the  accused  persist»  in  it  after  the  torture ;  other- 
wise, should  he  not  |HTsist.  it  forms  riither  a  prcsuinptinu  than  an 
csM^itiul  priM>(."'  Utit  the  txtUiatioii  was  more  apparent  than 
real.  The  judge,  according  t«  the  "  Tre»-iinclenne  Coutumc  de 
Bretngne,"  couhl  n-jwat  the  torture  three  times,  llie  accused 
who  retracted  after  the  torture  naturally'  exposed  himself  to  a 
fresh  admiiiistrutiuD  of  it. 

S  5.  ThB  Public  Prosecutor.  —  In  the  1300s  the  official  prosecu- 
tion was  already  arnii-d  ulniust  cap-a-pie;  tlicn  appeared  iU  prin- 
dpol  medium,  the  publtt:  prantrutor. 

The  king's  procurators  and  the  procurators  fiw-al  of  the  lords 
were  originally  merely  men  tif  bu-sincss.  The  feudal  procedure 
was,  as  we  know,  oral  and  format,  and  Iik<>  another  formal  pn>- 
«dure,  tliat  of  the  "  Legis  Actiunes."  it  did  not  acknowlwlgp  the 
priudi^eof  representation  in  courlsnf  law.*  ik)fardownasthel2U0a 
even,  no  one  ctiuld  Ije  represented  in  suin;;  ("demandant")'* 
civilly  any  more  than  criminally.  The  king  and  the  sovereign  lords 
were  exceptions  to  this  nile;  they  could  sue  by  pHKiirator  ("  de- 
mander  [wr  procureur").  This  is  the  ori^n  aiwl  primaiT.'  meaning 
of  the  maxim  "In  France  no  one  pleads  by  procurator  sa\'e  the 
king,"  The  king  and  tlie  nobility  had,  then-fore,  pnx'urators 
entitled  to  prosecute  their  right»  either  before  foreign  jurisdictions 
or  their  own  courts.  These  were  advoentes.  pracritioners  in  whom 
they  platt-d  their  trust,  and  «ho  were  orijrinall)'  dblinguished  from 
their  fellows  only  by  having  more  illustriuus  clients.  But  it  was 
predcstiiieil  that  these  procurators  of  the  king  and  the  nohility 
should  l^econie  real  ftioctionaries,  and  that  was  what  practically 
did  bappcn. 

*/MinU>n-(,"AnoienBMk>üfraiKai»'*!>/'  III. p.m.  Rimtin."L'aowplMf 
Uon  de  I'enquAte  dana  la  prooMure  erimiorlU  au  Moyen  Age."  p.  9  «T  >m. 

'  Botlin,  "IV  Ia  (l^moDialilä  de«  «orvivn"  (Aatwi^rp  «jitiun.  1503), 
Book  tl.  eh.  in.  p.  34Ö:   ff.  ihiJ.,  pp.  157.  358. 

■(I\>r  the  full  liiiilory  of  Uib  nrinciplo,  »8  fi^eo  in  Normirn.  French, 
BnCluh  Imw,  x«o  Ihw  t  ran  dot  ion  otPrntmioT  Brunnrr't  cwar,  "  Th«  Elarly 
Hnlory  of  tbc  Attorury."  in  the  lUiaots  Luw  Revinw,  II,  257. — TKil^».| 

*  Btaumatunr.  IV.  'i  läalmoo.  No».  137,  138). 
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Besides  their  procu  retort,  the  king  and  the  n^ihles  lind  also  cer- 
tain advocates,  who  remained  for  a  long  time  mere  advoi'ates, 
bcforv  being  provided  wiih  a  real  ofKcc :  "  Be  it  known  tliat  the 
official  »dvo<^t(^  shall  rank  higlie.4t  in  the  cniirt  of  tlit>  lonl  he 
represents,  as  d'>es  the  king's  advocate  in  the  myal  (.«ourts.  And 
bf  it  knonn  thut  where  thure  i»  an  uffidul  advocate  Tor  any  lord 
he  never  can  act  as  un  udvoeate  against  that  lord,  even  nlthoiij^h 
he  shniiM  receive  no  comiieiisation  or  payment  From  the  said  lord. 
Lew  wills,  however,  that  the  official  advocate  Diay,  at  the  will 
and  with  the  permission  of  his  own  lurd,  act  as  counsel  for  any  other 
lord,  pn>vide<l  that  it  tie  not  »ftainst  his  lonl  or  ajiainHt  the  cause 
which  had  been  fornierly  pleaded  on  behalf  of  his  lord."  ' 

One  of  the  most  irnp'jrt4int  duties  of  the  king'»  proetmitor  or 
fiscal  was  tlie  sii[HTrinten<ieiiw  of  the  pmsecution  of  pertain  of- 
fenses: fines  and  forfeitures,  the  fruit  of  penal  sentences,  were  one 
of  die  chief  source»  of  revenue  of  the  king  and  the  nobles.  Tlic 
fippdlatiun  of  procurauirs  fiscal,  which  was  applied  to  the  procura- 
tors of  the  seigniorial  courts  of  law.  still  exists  as  a  souvenir  of  this 
con4?eption.  Ere  long  another  intercut  of  a  higher  order  was  added 
to  thiä  original  duty.  Justice  to  all  is  the  duty  of  the  justiciar, 
and  he  is  dirixtly  intrrcnted  in  the  prosKcntiim  of  crime;  it  in 
therefore  his  procurator's  duty  to  secure  its  repression  as  far  as 
possible.  'Ilu'  procurator  certainly  could  not  constitute  himself 
accuser  as  could  an  injured  party,  but  it  was  in  his  power  to  insti- 
gate tlie  judge  to  take  cogniKance.  The  above  is  a  general  \new 
of  the  ori^n  and  original  functions  of  the  king's  procurators;  it  is 
essential,  however,  to  go  more  into  detail,  and  in  this  resixrct  tlic 
Ordinances  are  our  best  -ioiirfes  of  information. 

The  king's  procurators  do  not  appear  in  any  of  the  customary 

lawbooks  of  the  l:;(JOs;  hut,  after  l.'S()2.  Pliilip  the  Kuir  regulate» 

their  duties  in  terra»  which  carry  the  conviction  that  the  institu- 

'  "Sornm«-  rurale,"  11.  2.  p.  071.  Loywl:  "  pBJiquicr."  "Ther«  wan  at 
Clwt  tins  ( I3$0j  no  offiirial  kinj;'«  iti]vn(-at<r.  but  oiu*  of  thn  ntjomn^'»  gon- 
«ral  cf  tu«  Court  was  rboecn  tor  thi.-  dL^cnve  aud  prolei>1  of  tbc  ri^Lt»  and 
oaUKeuf  the  kiag.  us  oi-caoioii  «.wl:  This  i»  «hown  tiy  the  Riini'tPR'  «f 
ParleraoDt  ol  I.Slli  Feliniury.  1411.  wlicre  nientioci  U  madi'  of  on« 
M.  Jeao  PeriiT.  eiiiion  it!  Oiartniü.  wlin  Kiniki*  an  kine*B  advocate,  ami  alno 
by  ihe  de«*«>s  and  prot^tviine*  of  M.  Jt-nii  !(•  Con  n^ed  Cally.  who  livftd 
inaeb  later,  nantcly,  in  lliv  titnü  of  Charles  VI.  whtiu  he  aud  »ev^nl  other 
advor'4kt«s  were  etiij>loyed  to  plead  for  th«  proourator-|fi»nera.l,  which  pre- 
vrDt>-d  tlu-ir  pl<-ndii)g  for  th«  partie*.  .  .  .  From  n-liich  wo  Kathcr  two 
fw'ts,  on«  h<-iii|;  tliiit  thi-  titular  offlft«  of  hing'H  ndi-oc^tiri  in  Rindrm  iuu.-<- 
inuch  as  tin-  (»rdiirnry  nltomvya  ploadfl  for  Wiv  pnx;iuTiH>r-(ri-ii'Tal,  auJ 
the ot Iter  tliut  the  kind's  advocates  ahiu  plisuJivl  foriiinl  äilvisHcl  Ilii-  luirlii'S, 
when  the  kinvhiut  im  liittfivt  in  tlie matter;  »iid  ihiHiBciirrohoraiw!  dowa 
to  the  timo  of  l^uit*  XII  in  n*eard  to  the  pleading,  aud  down  to  that  of 
Praocb  I  id  regard  to  th«  consul tationa."     iDupm  edition,  pp.  "iS.  34.) 
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tion  had  «Ircady  existed  for  quite  a  !oiig  time.  Th»t  Icing  wills 
particularly  tli«t  they  take  a  goneral  uatli,  us  jtj  the  case  of  royal 
functionAiics,  and  tfiat  wheij  tJiey  act  in  his  name.  thc>-  tak«  tlie 
oiith  of  calunuiy  ("  dc  culumnin  ")  like  uthiT  piirtics.'  lie  alxi 
forbids  tliem  to  take  up  the  causes  of  others,  except  in  ecrtaia 
Mscs.  We  rccogniz«'  Itcre  the  king's  counsel  tlieni^elves.  A  re- 
action sets  in,  however.  In  1318  the  kind's  proeuralora  are  for  a 
time  siipprcssc»!  in  the  districts  following  the  customary  law,  and 
the  dutiei  they  performed  return  to  the  bailiffs.^  The  c&nae  of  this 
suppression  was  probably  the  opposition  of  these  districts  to  the 
new  criminal  procedure*  in  which  the  procurator»  already  played 
an  important  part.  So  we  und  the  town  of  Lyons  in  1347  de- 
manding to  be  relieved  of  the  king's  prornrator  for  a  like  reason.' 

But  ?ueh  resistance  was  fruitless.  In  »11  the  court»  of  the  1300s 
we  shall  »ev  the  king's  procurators  acting  as  an  acknowledged 
power.  Tlie  "  llen''*!"'  rriininel  de  la  justice  de  Saint-Miirtiii 
des  Champs,"  published  \>y  M.  Taaon,  which  co^'crs  the  period 
from  133^  to  Kiä7,  several  times  mentions  the  "  prooumtor  of 
our  loni  the  KiiiK";*  and  .lean  Desniares  ascribes  to  him  »  very 
clearly  defined  role.'  As  for  the  procurators  of  the  nobles,  their 
existence  could  not  cause  Any  trouble.  That  of  Saint-Martin 
appears  frecjuentlv  eriiinsh  in  the  "  Repslre  criminel." 

ilow  do  the  priKurators  gain  entrance  into  the  crimiiial  proce- 
dure? Not  by  appearing  as  direct  accusers,  —  by  constituting 
themselves  parties ;  although  we  find  some  traces  of  such  a  con- 

'  Or*!.  1,  p.  ;W'i8;  "Art.  1.1.  Voliimua  insupt^  qiiod  ipai  proi-urainrea 
noDth  jiuvnt  »uoundum  torraani  intra  spriptam. —  Art.  20.  CwtMnim  volu- 
nu«  quod  iirucuratores  nustri,  in  causie  qiULS  nustm  nomino  du<vnt, 
eoolrfc  quiuwumqiio  pfnontM  jiiront  A<?  ''&luniiiia  riout  prodiPt«  ppnton««. 
Et  vi  ciODlinenl  ipcoH  fnci-ri'  iHiihslitoH)  Hiihütiliitii  (nlii'fii«iniit  vt  non  pu-l«:« 
«dviTKir.  iinmii  [irocutntiir*-«  nostlri  ili-  enusi»  atii'ni«  M'  iiilrumiUi-rp  aut 
litUTO«  ini|H-lra.n'  mm  [irimumatit,  iiUi  \ini  pcnoniB  iMmmnatis  ipmm  oon- 
tinpTi-t  fuc-i-iv  prttdioia."  It  ih  Appun-iit  tliat  fruui  tlii#  tiuu-  ilic  pro- 
ruralors  are  (.-xcliisively  Ilie  king's  aec nt».  f'J.  ( fnl,  i;iO;i,  Ari.  18  (Orel.  1. 
p.  »90). 

)Ord.  or  1310.  Art.  29:  "AU  propurators  shaJl  tw  willKlrawnvxoopt 
tltose  in  plaj"^  wlien>  tho  wiiitcn  l»w  is  followwl,"     tOrd.  I,  p.  657.) 

'  Ord.  of  IÜ-t7,  Art.  '2:  "I lorn  «upt'r  prociimlorr  rrcia  qurtn  prtunt  r»- 
mavcri  a  rivilBlc  l^iKiluiifnii  civi'»  pnrtliüli,  nrdiiiRinui  m>u  provitlemus 
qiMxl  di^iiuTiliij  tnlius  ri'iiiolioiiiB  pruiiiiltitur  lul  TVgom.  InlL'rim  Uunvn 
ill  eivitttU-  [.iiK(Uiti('u><i  iliclu»  pruouralMr  imlliiü  inqunilaH  pi-omovi-l>it ,  nioi 
iliae  qua*  siM  lIu^ldata^  rucnnl  a  aeni^otiaUn  pnimtivvn  txtnt  civiialcm 
Lu^dunfnM'ni  doc  nliquas  couseu  in  dirtA  civitaU*  niiniino  rreia  ogitAliit 
ni«  primonmi  hnvditat«-»  nips  pontineanl."     tt>r<I.  11.  p.  '25S.) 

•9th  DwwBlwr.  1337  (ii.  1071:  Ist  July.  133!)  (p.  153);  7th  Do- 
««.mlwr.  1:M0  ip.  I.'>3);  4lh  S«pU-mb<>r.  VMi  (p.  19»).  .'Ml  th«M  mm« 
dtukll  with  diffirullit.-«  as  to  jurudiattun  fthning  bnlwccn  tbv  royal  judgs 
anil  ibf  iutlKv  of  SAiot-KIarttn. 

*  DedfiioDft  89  aod  ISO. 

116 


TiTU  II,  Ch.  II]      GROWTH  or   INQUISITORIAL   PROCEDURE  [§  5 

ception,'  that  would  appear  too  contrary  to  tlic  old  jiriiiciplcs, 
which  required  that  one  must  have  a  direct  interest  before  he 
could  accuse.  It  is  into  the  official  inquest  that  tliey  insiuuute 
themselves,  slipping  in  through  an  opening  provided  for  them  by 
the  procedure  "  per  inquisitionem  "  of  the  Canon  law.  We  have 
seen  that,  according  to  the  Canon  law,  the  judge  could  be  insti- 
gated to  use  his  power  by  a  denunciator,  who  could  remain  party 
to  the  action,  producing  his  witnesses  and  furnishing  his  evidence ; 
that  is  called  "  promovere  "  or  "  prosequi  inquisitionem."  lliis 
is  the  part  which  the  procurator  will  play ;  he  is  the  denunciator 
of  all  crimes,  and  intervenes  in  all  prosecutions,  whether  he  ai>- 
pears  alone  or  in  conjunction  with  a  private  individual.*  Iüh 
function,  according  to  the  Ordinance  of  11147,  cited  above,  is 
"  promovere  inquestas  'fieri."  From  the  contemporary  view- 
point, it  is  the  judge  who  authorizes  the  king's  procurator  to  a(!t, 
not  the  latter  who  prompts  action  by  the  judge :  *  "  Ordinance 
of  1350,  Art.  15.  Also,  let  no  one  be  accused  officially  without 
sufficient  information  made  under  order  of  court  by  a  party  not 
suspected.  And  before  the  procurator  begins  his  action  or  joinn 
with  the  party,  let  the  said  information  be  .seen  and  advised  ujMin 
by  the  bailiff  or  other  sufficient  person  acting  on  his  onlcr."  * 
In  the  "Registre  criminel  de  Saint-Martin"  the  official  procurator 
appears  several  times,  playing  a  part  similar  to  that  described.^ 

■Jean  Detmare*.  89:  "The  king'n  procurator  in  a  (rriminal  annuHation 
in  the  bailliage  of  which  he  in  procurator  Ih  not  ohhtfod  to  HuhwirilH!  himwlf 
OD  pain  of  retaliation,  'secuB  de  alus.'" 

'fiteriCT-,  "Beiträge,"  pp.  200.  2Ü1.  The  Chureh  had  alw)  itx  olfldal 
"protnot«rs" ;  but  they  were  uf  iaWr  creation  and  w<-n;  ra>piiMl  from  thii 
"procurators"  of  tbe.necular  juritidictionB.  titnt  M.  PnuTnier.  "\A•^^ 
officiality  au  Moyen-Age." 

*Ord.  of  1338,  Art.  7:  "StatulmiiH  etiam  prohiUrnUtH  ti«  ((iiiH  pro- 
cunttor  regius  partialitcr  se  »Imi-riratur  in  (^auxu  <|>uu;umi|ii'f  niiii  priuH 
a  judice.  coram  «luo  li»  p(:nd<'Mt,  in  judimo.  puriibu«  prwxtfniihuH  <:t 
auditiB,  mandatum  »'Xprrvsuni."     (Ord.    II.   p.    124., 

'  Ordonnanee  ^>nti-nanl  plu-^i'-ur»  ri'i'i''rni'ni'>  en  fav<-or  df*  Mriipiuiirx  H 
habitants  deNormandie,  ä  i-anM-  d'linir  imposition  a^:i-*>TtU-f  a.n  roi.  f<)rd. 
II,  p.  407., 

*  p.  74  <18  OetoVjrr,  VXM\)  :  "Th<r  <iaid  di-riiiilt^  with  th"  proM-«:tjtion  of 
the  said  misdeed  have  Wrn  ^»^■*:\xUA  »'i  far  liy  our  \iT'tmiAt:T  and  pr'Kiura- 
tor,  as  to  the  denuntiati'in  and  '-laim  ma<li-  to  our  rnay^r  of  Kttiril-.VIortiri 
by  the  said  Augu*t."  —  p.  i'/M  "'J'-lianni-tt*'  i\i-  ttalriTdawhi-r  Mirrt-t\iUvi-<\ 
by  the  lieult^nant  of  thi-  provjf-r  am!  fli«  kiriK'*  pri^fromtJ^r  wh«  (ji-Jd  U-r 
prisoDer."  —  pp.  IS7.  IKS  '.'M  iv-jiti-tnU-r.  )M2;,  an  ai'w-'jwvl  in  a'^ipiitt'^l 
"bj-  action  ined  ly-t»"«-»  ".lii-  pr'x-'jralor  i»f  tJi*-  ('\.>ir'-\i  and  tin-  »aid 
Jehan."  — '■■/.  223. 'J24.  Ar.  agr^Hnnt  lak'-.  \i\iu:-  •iji'iu  a  ipji-^tiun  i,t 
jurisdiction  "l,«-t»"n  Ma*"'-,'  I'i' rr-  .Marfi».  «-li-rk  atid  (rf-'yuratijr 'rf  'h': 
Church  of  .Saint-Mar'iri  '?■-  '"liaiop-  'if  I'ari«  of  tlw-  oiit^  [xirf  and  Ji-tiim 
de  la  Brel*-*^hfr.  i/ni'.li^  ;'.  .iai(,'-l;<-(ii-  <(f  »h»-  «th.-r  frttn."  ,M.  Tarton  vr. 
judiciously  obta-r.'-  'L*'  at  i,\,i  («■■ri'i'l  i-'ivri-ti  hy  'iiir  f'<-i(i«t«T  tin-  IcIiik'', 
procnrst«r  did  not  ap;r^r  t>»  bll  "the  p»rl  i»  th^  itr'tft^'Hioti  of  «II  'iriia- 
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But  the  farther  we  n(]\'ance,  the  more  important  the  action  oF 
the  king's  procurator  liecoines,  VYe  have  already  quoted  «  curious 
paitsaf^e  from  Jt^n  Desmaresin  this  respect.  Here  ia  another  ot 
hi»  decisions  :  "  Also,  wh(>n  an^'  high  justiciar  hns  hod  the  prosecu- 
tion bihI  tlie  first  cnjcnimiicf  in  Iii^  euurt.  the  pli-uding  is  tioiind 
by  litiscontestation  against  any  one  ameniihlc  to  his  jurisdirtion 
in  rt'gnrd  to  offenses  ...  if  there  have  been  no  privilege  or  de- 
fKrises  violatol  or  other  thing  wliicli  could  pive  the  eognizaiicf  of 
the  cause  to  another  judge :  in  that  case  it  is  proper  for  the  plain- 
tiff to  prosecute  hw  action  and  his  claim  before  that  judge  in  the 
court  in  wliich  it  was  commenced,  notwithstanding  that  tlie 
plaiatillf,  wil/i  tlie  conciirrrHce  of  tkr  L-ing'n  ftrocurahr,  demund  that 
the  cause  lie  remitted  to  the  ixiurt  of  the  sovereijm."  —  "  When 
it  happens,"  say»  Botiteiller,  "  that  any  one  comintts  an  offeiue 
in  rcfi^n]  to  which  no  one  constitutes  himself  n  party  except  the 
king's  procurator  by  prior  infornmtion.  —  for  no  one  is  brought  into 
court  except  by  summons  on  the  request  of  the  king's  procurator,  — 
if  tlie  person  summoned  shmdd  cihject,  saying  that  he  desires  to 
be  treatMl  and  judged  by  men  ('  honimes  ')  or  by  complaint  or 
prior  eommiNtion  .  .  .  the  king's  pnH-uratnr  ^hall  ilisputc  this 
and  Hay  that  the  bailiff  sliould  judge  him  and  take  jurisdiction  of 
the  case,  because  the  king  ü  the  only  [>artii  plaintiff  and  it  is  on  prior 
Information.  It  was,  however,  tkilureil  by  diiTce  of  PaHenwnt 
iu  tile  year  1377  that  the  bailiff  either  alone  or  with  sucb  counsel 
as  »eem«!  good  to  him  eniild  and  sliould  take  jurisdiction, 
.since  the  king  alone  wsh  interested  and  there  had  been  prior 
information."* 

We  sluill  see  the  nwixim  that  the  king's  procurator  is  a  real  ac- 
cuser establiaheii  Uiter  on,  and  that  this  title  belongs  to  liim  alone : 
but  »omc  vestige  of  the  originni  idea  always  remains;  to  tlie  very 
hist  the  judge  has  the  power  to  take  cognizance  of  the  offense  him- 
self. 

In  the  "  Rciri»tre  crimiucl  du  Chütelet  de  Paris,"  which  runs 
frum  Oth  .Septemlter.  I.1.Sil,  to  ISth  May.  1392.'  king's  procurator 
Andrieu  or  Andrj-  te  Preux  constantly  figures;  mention  is  also  made 
of  the  king'ä  attorney-general  iu  the  Parkmcut.^  and  the  king's 

inal  matter«  wtiicli  necMsarily  beloueod  (o  him  latvr  or  in  comnion  with 
all  tiM  proounlunt  ftM>nl."     (Pn:>r..  p.  Ivli.) 

'  "Somroo  rur»l<.."  II.  I  (p.  (A.})-,  rf.  ibid..  1,3*  (p.  221).  "Who 
may  coiiKlituli'  liini)H'lf  formnl  t»^rty  iiidvnuuupinK.oillirr  by  formal  Mation, 
orottci&llvkl  t!icn-4|UPHt  of  ibvpixM-'uraturorby  ihi?  judc«  s  ofllolal  riglit." 

■"R«g{strv  crimiiii'l  ilii  ChAlelfi  do  ParU"  .  .  .  pabUshMl  for  the  flrrt 
time  by  The  Society  ot  French  bibliophile».     2  v»U.    Pari»  1861. 

'  I,  SOI. 
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Btivocatc'  Kor  the  most  part,  ;\nc!r>'  \e  Pmix  is  merely  men- 
tioiiMl  «H  fi^irlng  among  the  "  pppiidhdmim«!,"  who  eomposfrl  the 
Council  of  the  provost  or  his  lieutenant,  but  a  phrase  Rppeani  from 
time  to  time  in<iicating  the  nSlcof  public  prosecutor.  A  judgment 
of  (>th  Xovembor,  liWl,  shows  infomiation  made  "by  command 
of  the  bouorable  and  learned  master  Jehan  Truqunn,  lieutenant  of 
Mons.  the  provost  of  Paris,  at  the  request  of  the  pwcuTntor  of  our 
lord  the  kin);  at  the  said  Chätelet  against  Jehannin  Pclart  .  .  . 
(of)  which  information  the  said  prisoner  desired  to  prosecute  in- 
quest." '  The  determinations  of  the  accused  and  tlio^e  of  the 
king's  procurator  are  rejiorted  govern!  limes :  "  The  above  named 
prisoner,  Jehan  Pelart,  und  also  tlir  said  king's  proetirator,  tli-sir«;  to 
prosecute  their  rights  by  the  inqtient  hereinbefore  made  and 
written."* — "The  inquest  and  pr<>eesa  herein  above  wTitten.  by 
which  the  said  king's  procurator  and  pristincr  have  both  desired  to 
prosecutetheirrights,wercsecn,rxamined,and  read  word  for  word."* 
Finally,  we  find  severaJ  oral  rerjuisitions  by  the  king's  procurator 
or  fist-al  reported  ;  *  one  pii^i^agc  containing  anabbreviated  formula 
would  seem,  if  it  were  set  out  at  length,  to  recognize  in  the  public 
prosecution  the  right  whit-h  he  will  undeniably  liave  later  on, 
thanks  to  the  rule  of  "  furrher  inquiry  "  (/«w(  p.  238}.* 

Simultaneously  with  the  dctermiuing  of  tlie  public  prosecutor's 
r6Ie,  rules  for  the  official  proäecution  are  laid  down  and  embodied 
in  the  royal  Ordinances.  Like  the  "  inquisitio  "  of  the  Canon  law, 
this  procedure  neceäsarity  embraces  two  parts,  the  iiiformDtion 
and  the  inquest.  I-'irst  of  ad  the  information  must  be  made  to 
the  judge  nr  his  delegate,'  since    no  one  could    I«?  prosecuted 

'  I,  38,  74.  26S.  373  ;  II,  p.  6 :  ■'  The  procurntar  nt  Ch»rtrcg  of  our  lord 
the  Idag."  The  prumotcrs  or  official  proDioU-rs  of  llii.-  oOif^UiJ  ara  also 
menlioiwd  wveral  timos.     1.  M,  24S,  'Jö.'i. 

'II,  p.  3W,  4.  MI,  ^'S.  '  Kilh  Jftniiftr>',  i:i!»-13!)l.  II.  p.  2«. 

*'2Ain  MitTch.  i:i!tl-I3'.G.  "0«rarl  <li'  Saaicrurr*  whs  tak«n  from 
Lht)  prison  of  tbi?  siiid.  ('hftU-lct  anil  brougbl  beforw  the  afureoitid  ,  .  . 
who  it  was  itniil  utiil  niaintalnecl  bv  such  |>roour&toT  was  an  idler  and  u. 
vftgabond.  without  means  or  «mplojruwnt,  etc"  (11,  450).^ — 3d  S.p- 
tembcr.  I3flO  (U.  p.  2):  "Jchanmn  )e  Foitnuer  .  ,  -  vw  taken  from 
the  pn<on!i  i>f  my  lurd  the  duke  nl  Tours  .  .  .  ntMl  wu  brousht  to  trial 
ia  open  h(«riQE  .  .  ,  auci  whx  there,  by  the  procurator  of  «aud  my  lurd 
Ibo  dtike  .  .  .  iiemiMCiif  of  iH-iriK  of  the  euixlition  niul  a  COlifixlttiuU}  of 
ecrtain  jiriKoni'r*  who  w^nt  «p  and  down  the  land." 

•25Ui  Augtwl.  13«HI  (I. -iW):  " Exculpated  l>rwthw  Piem-  In  Brun  and 
the  pri«r  of  thi-  Jm^itin»,  who  vrm  prisuiurnt,  bi-cauw  they  bad  bwji 
Mtniaod  al  ChaatvHudun,  eti^<.  And  on  aooouot  of  thi».  duiif  ujm)»  ibis 
advice  of  the  atorvaaid  and  other«.  Ih»  said  prior  »u^l  brother  Pierre  have 
beoD  relea.^'d  from  the  s&id  priHons,  ele.  Regarding  the  prveonlt  «Ui. 
Rewrved  for  the  kind's  procurator,  ebo." 

*  SonifiliniüK  the  king*»  procurator  prooeeded  wilh  the  inrormatJon  him* 
iwrlf.  not  by  order  of  the  judee,  hut  by  ^^^tue  of  a  wimiiiiMion  iiontalned  in 
royal  ktUw.    Soo  Ord.  of  1344,  Art.  7  (Ord.  11,  p.  215). 

119 


rBANCB,  rROM  1200&  TO  1600  & 


■"AftT 


»fficiully  "  uiilrss  prior  »ecri't  inrunnutiun  iif;nin.st  the  »&i<l  ]»-r50ti 
be  first  niacli.'  and  atlvisttl  »ikhi."  '  'Hio  jmigi'  must  ilflihcrttte 
upon  this  iiifnrmatinn  with  hi-i  cminscl.  and  slimild  he  find  tliat  it 
contailwsufficifiitchnrK««,  tlierejil  confmntutive  action  (lien  Wgii». 
In  determining  tlioir  i'sst-nlial  features  the«"  two  divisions  of  the 
»ction  liHVc  not  birii  iiivariulily  clrarly  sejiaratcd.'  CcTtain 
texts  liowever,  lenve  iiotliing  to  be  dewred  in  tlie  wny  of  prw- 
Bion.  We  shall  content  ourselves  with  citing  two  chaptert  of  tho 
"Coutiime  dr  In  Ville  cl  Septönr  dt-  HiHirRCs":  "  Ch.  XXXIX. 
Tkt  mode  of  /troceduTe  ai/ahut  any  aectued  of  a  criminal  offetue. 
pTuccedings  must  he  taken  againiit  nny  one  vrhn  h  accused  either 
by  accusation  i>r  by  dciimiciuliun  in  criminul  vines,  or  in  any 
important  civil  ease  in  which  tJie  king  may  be  greatly  intcrcHted, 
n»  olTcn.se»  done  and  nttempteil,  villainies  and  wronj^  on  privilefted 
person«,  and  on  the  king's  burgesses  nithin  his  domai».  viltajnin 
done  to  ofRoen*  of  court  or  other  iinjjortunt  cases  whieli  demand 
'mmediate  punishment.  After  seeret  information  made  by 
trustworthy  pttiple.  alrove  suspicion,  if  it  be  sufficient  to  show 
the  guilt  of  the  accused,  his  perso»  und  goixl»  may  be  seized,  end  im 
liirinest  proceeded  with,  he  Iteing  summoned,  and  by  the  inqiicut 
justice  shall  I*  done,  and  the  arrest  is  alwa^'s  nndcritnod  should 
the  case  requiwit,  .  .  .  Ch.  XLI.  Thcdifferrnffhetwerninformittion 
and  xntiuent.  There  is  a  difTorenee  between  information  and  in- 
quest. TIte  information  does  not  carr>'  condemnation.  The 
in<|ut^st  juKtIy  tnailr,  th«  purt>-,  Ixrinf;  sumamned  to  the  hearing 
of  the  testimony  and  to  see  it  judged  and  published,  is  thereby 
acquitted  or  cnndemnet) ;  an<l  it  is  quite  reasonable  that  the 
defendant  should  have  first  answered  the  '  articles  '  oo  his  oath." 
I'lainer  langua};c  is  im]H>ssible.  It  is  evident  that  the  "  inquest  " 
required  the  reaiUK^riiiuv  of  the  witnesses  heard  in  tiie  in- 
fonnstioii,  if  not  for  the  reiteration  of  their  depositions  before 
the  accused,  at  leu»t  for  the  purpose  of  taking  the  oath  in  hin 
presence.  This  rifuppearuuee  eoukl,  however,  be  dispt-nseil  with 
if  the  accused  waived  it.  It  wa.s  then  said  that  he  eon»eiitcd 
that  "  the  iuformation   be  equivalent  to  inquest."     This  i^t  a 


•  Onl.  of  t»ß3  (OrI.  II.  pp.  efi4-tS65> ;  Ofy|.  of  13.V)  (Ord.  II.  p. 
AIM). 

'ÄV  u  n«t«  ot  Dt  /M'lriire  lOrd.  HI,  p.  IQO) :  "Th«  dbtiiKlioo 
whirli  fltioiild  berv  l>r  dnin-n  bclvrcen  Iho  informalion  ontl  the  inquest  is 
lliaClbe fanner  shoulil  In-  iiinilt-liy  Itie  ]u<li;eofflnBlly,  iK-forv  any  procf«<l- 
iiiC> are  taken  aeaiiiol  ll»-  imtsoii  wtio  ik  iiii])i>:wlK-(l  in  «ourt  lu  a  mniiDal: 
tha  jod|pp*bou1a  tli'U-rmuK-ftlieroDriüidiTnltuii  of  ihU  tiifnrmiLtion  wbftther 
tbcr»  b  i>*UM.<'  «liown  for  an  iw>tion  iLcrainst  him  or  not.  If  nioh  a«lion  be 
brou^t  the  ittdge  llivo  tliiwl«  ao  iuquvst  U>  bv  iDMle." 
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rormula  foiitid  more  than  once  in  our  "  Rcgistrcü  criminels  "  of 
the  1300  s.' 

At  this  stagr  all  the  important  features  of  the  inquiskorial  pni- 
rwhine  have  been  already  settled.  Before  going  further  it  may  be 
well  to  give  a  general  sketch  of  the  eriminal  proeediire  as  it  was 
knonti  aitd  prartiseil  in  tht-  l3(M).s  niid  1 4lX)s.  Here  we  have  sure 
guides.  On  one  hand,  tUiuteillerV  work,  which,  as  we  know,  liud 
a  jrreat  success:  on  the  other,  the  "  Ueßistre  criminel  de  Sjitnt- 
.Marliii  divs  Chuiniw,"  whit-h  show»  us  a  criminal  tribunal  in  actio» 
durinji;  the  first  half  of  the  ISflOs,  and  the  "  Registre  (.Timinci  du 
ChÄtelet  de  Paris."  extending  from  6th  Septeinbtp.  IXSS,  to  18th 
May.  1392. 

§  6.  nnal  Clianges.  The  "  Ordlnu?  "  and  "  Enraordinarf 
PrACAdurat."  —  Acoordinp  to  Bouteiller.  who  aims  at  a  systematic 
e\|H»iiiiin.  the  criiuinul  judnecmild  take  eogiiiitance  in  four  ways; 
"  by  denunciation,  hy  present  misdeed,  by  accusation  of  formal 
party  ("partie  form  fee ')  and  by  public  Report,  of  which  inquest 
and  prior  infunuutiuti  is  made."  ■  We  sliall  jt»  over  these  four 
method»  with  him,  altering  somcw^iat  the  order  he  has  selected. 

1.  The  ar-rtuntum  nf  fnrmnl  fiarty  U  the  ancient  ncensiitory  pro- 
cedure. "  By  formal  party  every  judge  who  may  and  shall  take 
cognizuucc  of  crimimU  cases,  taay  and  shall  allow  any  man.  Iaw> 
fully  comiteteiit,  to  liecnme  party  against  the  accufsed  and  under- 
take and  carry  on  the  cause  by  close  priam."*  The  priitriple  of 
equal  mnibat  bctwcim  the  two  adversaries  always  requires  the 
impriimnment  of  the  accuser  a.s  well  as  the  accuised.  .according 
to  a  rule  borrowed  from  the  Komao  law.  the  accuner  who  was 
worsted  was  obliRcd  to  suffer  the  punii^hment  which  he  had  de- 
manded. "  In  several  places  ami  ni-cortliiij;  tn  the  written  law  tt 
is  a  dangerous  matter  to  furm  party  criminally  against  any  one. 
For  accordiu);  t»  the  written  Inw  he  who  fails  therein  incurs  the 
same  punishment  that  he  would  have  been  satisfied  to  have  the 
prosecuted  party  sustain.  This  is  enllwl  by  the  learned  the 
puiiiäbnient  of  retaliation."*  'Jliis  very  harali  rule  was,  however, 
nwre  honored  in  the  breach  than  in  the  observance,  k  remission 
of  the  punis.hmerit  was  i^ranted  to  the  unsncces.'ifnl  accuser  on  a 
petition  directed  by  him  to  the  court.  This  was  called  "  praying 
for  total  pardon  and  remii#ion."  A  severe  punishment  was  in- 
fliete^l  in  the  rune  of  cahimnioiis  accusation  alone. 

'"HoEistro  (Tiiiiincl  du  Chlitclct."  11.  364.  "Regtstre  crttniDd  do 
Saiot-Msrlin  des  Chumps,"  pp.  57.  83. 

»•■SoininenirÄlo."  I,  M  (iv  221).  <  p,  222. 

*  B^uttHlr*.  "Scimmo  riirale."  p.  222. 
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The  aiNnuath-n.  hunlensome  and  harsh,  was  a  rctie  nf  lh«  past. 
Fnim  the  '.'lOOs  its  use  was  infrequent.  In  the  "  Registrc  de 
Salnt-Mttrtiii  dtfs  Champs  "  we  find  Uit  two  rertain  examples  of 
foniittl  party,  one  on  7th  October.  i:?32,'  and  the  other  on  Uth 
January.  ISiS." 

2.  On  the  disappearanc«  «if  die  ac<ni9ation,  the  denunciation  came 
more  and  mnrc  into  use.  It  took  plafH*  "  when  any  one  did  not 
wish  t«  make  or  form  party  against  my  i>nc  for  a  crian; ;  lie  con 
lüways  denounce  him  t«  the  court  and  offer  lo  pn>Jvcc  or 
name  leifnetSfs/' '  The  jndgl^  wa*  hy  no  menns  bound  to  prose- 
cute. He  lirst  of  all  c()n.sidcrt;d  wlicttier  he  oughl.  Ui  place  oiii- 
fidence  in  the  denunciation.  If  he  decided  to  act,  he  pruccetled 
with  the  information  in  the  first  \Aace,  then  summoned  or  caused 
tlie  arrest  of  the  accusal,  and  the  action  took  its  course.  As 
Boutciller  clearly  itMÜcatcs.  the  denunciator  was  usually  party 
to  the  action ;  he  pointed  out  the  witnesses  and  attended  the  in- 
quest. He  was  in  reality  an  accuser  who  kept  in  the  background 
and  from  motives  of  pcRwnal  intert^t  left  the  chief  part  lo  tlie  judf;« 
arting  in  his  official  eapaeity.  By  a  natural  enough  phenomenon 
a  part  of  the  rules  of  the  accusation  were  ap|)lied  to  the  denun- 
ciation. The  punishment  of  retaliation  and  the  ohliKation  to 
remain  in  prison  were  alone  spared  to  the  denunciator.  All  this 
is  shown  by  the  "  Re^stre  eriminel  de  Saint-Martin."  In  that 
the  d«uuuciatiüu:i  are  so  frequent  that  it  U  uaelt-ä^  to  count  tlicm ; 
it  is  hy  their  meani'  that  the  action  usually  begins.*  The  forms 
of  denunciatinn  dilTer  in  some  degree.  SuDietimes  it  \s  said  that 
the  procedure  is  "  on  the  request  and  denunciation  ''  of  such  and 
such  a  person.*  Sometimes  the  denunciation  "denounces  to  us 
the  deed  as  a  taatler  for  the  ouurt  and  pmys  us  to  do  what  is  right 

'  *'Bruu£ht  into  our  priMD  by  the  men  of  tlie  provost  of  Bondif.  Je- 
haniiin  tin  Saint-äoiipplet.  butclier.  on  lh»  acicuHition  mad«  by  Jetuncial 
Ifi  Baucbier  .  .  .  ^e<lauM'  he  aceustrd  tho  said  8aint-^u|)i;ilM  la  judcuMOCJ 
deeUrini;  that  bo  had  atotcn  hi«  wood  .  .  .  and  that.  hMLdM,  ho  van  »J 
murdonr,  kud  tliat  «i  li«  would  prove  .  .  .  And  lli»t  od  th»  afanwaidl 
«ciniKntioii    tba   «aid    pri>vo«t   had    put   and   h«-]d    him    fa   priMO.  — 
Alio,  thin  day  brought  by  tb«  »aid  provost'ii  nien  the  6«Jd  Jebannin  .  .  . 
accuHiaE  the  prifoow"  (pp.  35.  2Ö). 

'  "Jehannc  de  MonlaJxi*.  »iTe  of  Thomas  Leoglw»,  and  Colin  Piqnort 
held  in  our  prison  by  thf  mayor  Tor  the  reason  that  on  trial  before  th» 
mayor  the  siüd  Jt-hanni*  «aid.  niaiiitain<Ml  aud  affirmed  on  oath  against 
th»  said  CdUo  .  .  .  and  the  «aid  Jehana<t  offored  to  prove  what  i»  ttaid  " 
(p.  1 17). 

»  BouteilUr.  p.  221 . 

•Soopp.  10.  16.  10.27,31.32.34.41.48,  .17,  ti3.  67,  6K,  R!.  S2,  fH.  SB, 

ta.94. m.  102. 114,  no,  124.  132.  lay,  143.  iia,  loe,  107, 173. 174.  its, 
303. 207.  aw. 

»pp.  IÜ7.  173.  174,  180,186. 
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and  just  therein."  '  Or  again. "  !!<■  requests  that  we  will  administer 
the  law  niid  du  justice  for  him  in  the  loattcr."'  Tlie  denunciation 
is  mad?  to  the  judp*,  but  it  is  usually  repeated  in  public  court  in 
presence  of  the  act-uM-d.'  The  tk-nunciHtor  is  tailed  upon  to 
furni^  witiies&eä,  and  lie  must  prove  hi:?  cause  of  acxion ; '  should 
he  subsi-(|uciitJv  declare  Unit  be  dv mauds  nutbing  from  the 
aecuseil,  or  if  h«  fail  tu  funiixli  witiiesnes,  or  abanduti,  tJi« 
consequence  would  appear  to  be  the  acquittal  of  the  person 
prosecute^l.' 

One  judpoufnt  «eems  even  to  import  into  the  procedure  of  de- 
nunciation the  release  or  "  <ielivcrancc,"  which  was  formerly  pn>- 
nounced  when,  an  acciised  being  heM  prisoner,  no  accuser  npjieared 
within  a  certahi  time:  "3d  May.  13i{2.  Keleased  Godefroy  Laie* 
ment  after  VIII  clays  impnHonmcnt.  .  .  .  Acquitted  in  regard 
to  the  contumacies  which  he  impetrated  agajnät  tlic  denunciation 
by  the  council  of  the  assizes  the  Sunday  after  Saint-Xicholas  of 
May."*  It  minlit  appear  from  the  following  that  calumnious  de- 
nunciation was  punished :  "  lie  says  in  judgment  and  on  oath  that 
he  had  cau.s«l  their  imprisonment  without  cause,  and  that  he 
repented  of  it  and  ajmpensatcd  them"  (p.  102). 

The  blending  of  the  accusation  und  the  detiunciatioii  which  takes 

»p.  114.  'p.  188. 

'pp.  32, 34:  "Aii'l  iti)iiJ<tnouneM]tou«byoiiriuii(l  mnyorof  St.  Martin, 
in  tlu>  mnitTH'r  nfiiri-saiil.  in  ihf  pniMOnco  lit  ttif  luiid  Jchtiti  'itiic  mTiiUHxl)' 
[p.  188).^  In  imi-  I'lvi-,  iLi«  diiiunuiator  iswimuded  wiJ  {»»luiioL  !«•  bruught 
to  the  pW"*'  wIkt«-  llii-  fourl  i»  held  ;  the  judge  in  such  a  cas^  goes  lu  him 
and  rtßeivrä  hi»  ilt'itjat^iHtioa  before  witDwSda. 

*p.  lOfj;  "It  was  -tiifficieatly  proved  by  Marie,  wife  of  JchanDin  de 
Tramblev."  the  deuunciairix :  —  action  of  ät«lillt<  L<>iiKlaii.-tiv  "fur  the 
reasoD  ihal  K^Iit^niu.'  Itic  imioli-r  hiu\  donoiiaojid  u^^KiiiKt  Iut  .  .  .  aiü- 
quitted  bv  iwHtin  triM  b<-ti>'M>n  htv  and  Ü\n  tutid  E^tiimuft  M  May.  134.^)." 

*0n  'ilid  Pi-bniiiry,  i:i.tR.  Eiidt-lut  do  Pk-iuTÜ«  di-uutiuMut  ngiuiut 
Oulllniiiiii'  Diiiiiuura.  lua.iuii.  iliai  lii-  hud  rftvi^hed  her  :  "  The  satd  Bndelot 
denouui'ed  tbu  afurt-Haid  Friint-,  and  asserted  on  oath  the  said  denuniH»tion 
to  \n>  Inic.  aad  whicta  ib«  said  HiiiÜlMim«  doniod  compli-iRly.  —  And  this 
done,  ho  immediately  requirtKl  and  nimmoned  the  »id  Lndulot,  if  ehe 
bad  aoy  witnosses  by  whom  »he  eotild  inform  ua  nf  thi-  trulli  of  the  said 
faot.  that  idle  should  riam«»nd  prudu«»'  thoin.wtdehihe  swore  and  atBrmed 
on  her  onth  that  »ho  hud  not.  .  .  .  And  tn  fully  inform  ourselv<>s  af  th« 
«aid  Cksp  wp  grunt  duy  la  th»  »aid  End«lot  oa  Thursday  next.  —  Avquitt«d 
beuaus«  sIk'  ih-vit  pmtHM-'uUtd  hi-r  dciiuiiciation."  23d  Deeembor.  1332: 
"Ouitlut  k-  Pcllt-tli-r  wan  put  and  lifld  iu  our  prii^on  on  ih)'  d^nunfiatioa  of 
Rioharl  .  .  .  who  lia«  Iwen  aruuilted  liv  parly  and  thi-rvforr  drüi'ored 
frmn  prison  and  »Ol  al  liberty  by  tliccourt'  (p.3l).— itthNovrmber,  1336: 
"Scduon  la  rraD<)iiottr  .  .  .  held  in  our  prii<oii  on  the  di-miiicialitin  of 
Ouillot .  .  .  didivvrwi  bei'aiit*  hi*  withdrew  and  i-laimtiil  nothing  «f  him" 
(p.  til).  —  ISibOcudiiT.  i;i3>S:  "Micliolet  to  Lif'vr*'  and  Catht-rine  his  wife 
oÄnounend  to  Autol  LjibbC  mayor  of  Saint-Martin  aeainat  QuiUot  _de 
SiMMOna  .  .  .  drlivvrud  from  pnum  iHwauan  j>urty  did  not  wieh  to  olaim 
anythinfr  of  hlio  "  (p.  HÜ]  :  cf.  pp.  200.  203:  eJF-  "  ttesiBtr«  criminol  du 
C1iflt«l«t  de  Pa.Ti<t.      1.  3Ü9. 


'pp.  10.  II  ;  c/.  M.  Tanon,  >^^.,  note  1. 
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plucv  hi-rc  in  by  no  tncitiis  a  casual  cfnaniiiiKliriic :  from  t\m  is 
«[enlined  to  »spring  a  very  nriKiual  institution,  —  thai  of  llic  oi\il 
party.  From  this  time,  it  must  he  iintt-d.  the  inj'iin-»!  jMrty  is 
ullvwc«!  t4i  uct  in  a  civnl  suit,  for  the  purpose  of  obtaining  repara- 
tion, without  brinRini;  tti<>  criminal  action:  "  In  ii  tTiminal  *.-a^v," 
»ays  .lean  IX-smares  in  lii>  <li-iisuin  .tS,  "  wliii-li  M-eks  for  a  «vil 
reparation,  only  two  default»  arc  sufficient,  but  the  facts  tnuM  hv 
prov«! :  «nil  In  tbiif  swIiiiiKiuTiiniiuil  rcjuiration.fournro  i^sciitiiil, 
a.iiil  ihc  applicant  m^-d  not  prove  his.  fauls."  We  hIüd  read  in  the 
"UcgistrcdfSttint-.Martin":  "ikiMay.  i:t;f^.  Thisdnyniomasctti- 
<?e  Piront  inailt-  civil  d<-niaTii!  apiinit  Marote  tU-  la  Mare,  wife 
of  Ridiard  I^'n^flais.  and  Iluvti-  dt-  la  Mare,  tier  Mster.  saving  that 
ill  thu  »Icvr»  of  the  said  Murote  she  hud  delivcnxl  her  purse  into  the 
rare  of  the  said  lluet«,  and  lost,  frotn  itsc<»ntent,H,  the  half  of  XX 1 11 
piet-es  of  white  '  maiile,"  mid  seeking  solely  for  the  restoration 
of  ht-r  Iu:^t  ctiatt«!,  Imprisom-d.  'i1ie  suid  aütters  released  after 
VIII  daj-s  itnpri!4ontnent  tn  this  date,"'  These  pnisecittions  for 
civil  purposes  are  often  found  in  the  "  Registre  Hu  Chätelet." 
The  partita  then  took  jfreat  care  to  limit  tlieir  demand  "  protesting 
and  dcrlariiip  only  civil  rrpurution  is  sought." '  —  "  Piern-  des 
Moniin,  master  of  arts  .  .  .  makes  expre.s!>  pmti^t  and  eall.t  the 
afort^uid  jiartie»  pre»eiit  in  witness  that  he  intended  to  say.  he  did 
it  not  for  any  injury,  but  to  t4.^1  the  truth,  and  also  that  be  only 
looked  for  civil  reparation."* — "The.>*e  scholars  pn»testin(i;  that 
Üie>'  sought  for  civil  reparation,"  * — "  Guillauoie  Certain  .  .  ,  b.v 
manner  of  deiiunciation  and  for  civil  issue  say»  and  report»  to  the 
Kaid  Minis  the  provcist."  *  The  object  of  tJiese  reservations  and 
protests  is  to  make  it  plain  that,  although  parties  to  the  action, 
the  dt-iiurKiutur«  do  not  formulate  a  n'al  uecuMition,  from  the 
c«ns<K|uenf('s  of  which  they  rvt"»'}] :  they  aUo  shi>w  tliat  this  di*- 
tinction  is  still  a  ttovelty  and  that  miiitakes  might  he  made, 

3.  Tlie  case  of  "  prtmrnl  tii iitdivd  "  ("prfe>ent  nieffait")  is  the 
ancient  procedure  of  capture  in  the  aet :  "  hy  present  misdeed 
may  and  shall  he  understood  that  the  judjje  may  ami  sliall  offi- 
cially take  action  against  the  delinquent  and  convict  him  of  the 
deed  arwl  sentence  bim  to  capital  punishutent  vilely  uf  bis  onu 
accord,  without  other  denunciatioii  or  prior  infonnatjon ;  if 
he  deiij'  and  the  case  be  easiy  of  proof,  the  jwlge  or  official 
procurator  ahnti  offer  to  prove  it,  and.  this  proved,  punishment 


'p.  11. 
•II. 


'1.213.  »1.310.  *l.  138. 

...  275.    See  II.  80,  a  fiBüteuTO  whicb  nward«  to  tbe  civil  parly  lue 
coneliuiioiu. 
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diall  foIli>w,  and  if  proof  »f  it  be  not  quite  clear,  since  the 
«ase  is  of  presfiU  miwK'fd,  the  jiidn«  may  an«!  simll  put  liim  to 
tho  torture  to  ascertain  tlic  trutli."'  Thf  "  takiiiK  in  present 
ini.s4lrt-(]  "  (Kfiin  very  oft<ii  in  the  "  Hrgisire  Hr  Saint-Martin."' 
Even  the  old  customs  are  fotind  to  be  faillilwlly  iireserved-  Tlie 
<:ljin)(H-uf  "  harou  "  i«  nieiitiont'd  several  tiuit-i,  «nd  it  is  often  said 
tliat  the  (Timinal  has  bt-eii  "  taken  un  cliaw  ami  pnM-himatidn."* 
4,  nnally,  the  proceeding  "l>y  "  eummuu  rrpnrt  "  is  the  ancient 
*'  aprise  "  :  "  hy  »immon  reiKirt  may  he  sunimoneil  into  a  secular 
court  by  prior  inforniatiori.  or  otherwise  by  briiit  and  notorious 
rejwrt.  as  where  any  one  may  I«.-  so  noted  in  the  district  us  a 
munterer  or  hi|;h>vny  robher,  that  it  is  clear  and  known  to  all  that 
he  U  so :  in  such  ease  prosecution  of  the  crime  ma,\'  be  made  by  the 
jud^e  officially  witliout  other  purty.  or  by  office,  «r  by  the  iirocu- 
rator  officially,  and  the  judge  may  do  it  ofKcially  at  his  request."  * 
The  action  must  always  begin  by  information,  except  in  theocc«- 
sation  by  formal  parly,  and  in  the  ease  of  capture  in  the  act.  wlicrc 
the  matter  is  urgent.  This  is  an  important  point,  and  it  is  a 
characteristic  foiture  which  the  later  law  will  enforce  with  still 
greater  striettiess.  bi  the  "  Uegistre  tie  Saint-Martin  "  the  official 
charge  is  very  frequent.  It  goes  under  its  ancient  name  of  "  arrest 
on  suspirion."  The  two  parts  of  which  it  is  composed,  the  in- 
formation and  the  inquest,  are  cle-arly  initicateil  in  several  pas- 
«agra;^  in  several  others  earc  is  taken  to  state  that  the  eapture 
of  the  prisoner  \mn  not  taken  placT  until  After  prior  information.' 
Sometimes,  however,  oidy  tlie  inquest  ia  mentioned,  without  any 

I  Bi»iiHtlfT,  p.  222. 

'  pp.  as.  .W.  Kl.  til.  73.  77.  W.  93. 99. 1(M.  124.  130. 134.  136.  13S.  U2. 
151.  rr.6. 

*  "limuKUt  iliL-in  int')  jmwiTi.  toiil  also  1)M'aiiM'  timr  ti(rü;bl>ors  in  the 
ctreet  ruined ilK'liiii'uutl  i.t.v  upou  ilietii.  Ihey  liavtiig  liwi  "  p,  IIA,  —"Cap- 
turod  them  in  boi  puniiiit  and  on  tliv  tiue  anfl  Ty  of  nnehhitr*,"  p.  141. 
—  "Tliat  TO!ii'n*hp(rrii'd  /Kirnuhv  luul  put  hi<r  lioud  m-rr  her  nioiUb.  in  cirtlcr 
ihal  her  •■hi-s  -•'houlfl  iiul  Ik-  Iwioird"  iji.  471.  ^  "Our  oWriT»  nrreHteil  hlin 
amiKlil  »ilhfaniilcRljuniitiK  in  |iumiut  ami  on  tiu«>an(l  cry"  (p.  71).  Cf. 
"R<WJitre(iuChfttrli>t.'*I.-Hl».     "Wiiroii  the  murder,"  11.03:  "Hnrou  Iha 

•  BoateiUfT.  p.  223. 

'  "6tb  XovcmVuT.  1341,  AiMiuittvd  by  the  pounoil  by  tlw  inqut*l,  in- 
JvtnmiiOK  «nti  ivporl  of  the  sworn  men  mtMle  npor  the  aforcsuH  ciuw.  hy 
the  mayor"  (p.  1S4).  —  "Dplivercd  Iroiii  prison  by  ihc  inq\ir*l  »ü*l  infor- 
motion  whicl»  has  l>wn  mmlr  by  t  be  iimyor  ot  ihr  i^iil  tww  ri  gf  IltiulTeniont 
ami  elmirliere "  (p.  IS.'ij.  —  "'Aequittedof  Uie  fact  ami  of  hi«  iimrdcr  by  our 
«ouneil  by  vjrtuo  of  th>'  ivfnrmnimv  nml  intivtut  nimlc  l>.v  thi>  mayor  upon 
it "  (p.  !8ft>.  —  In  manv  (raw»,  it  is:  trui-.  oac  at  th*-  two  onlv  is  indieatwl. 

*"Ctb  April.  l.t:[7:  .I.-I.unniri  U-uffuiit  of  Pan^  hrouifht  l..v  H..bin  iho 
jailor  and  (.'roK  vnbu  jurri-'pit-d  him  .  .  .  for  lb"-  r**-uii  tbai  we  wen'  »ufB- 
eicdlly  inforitioii  tliat  Iv  hiu!  lH«ton  J3«-([ueniin  de  ,*%ots»on»  lo  ibi-  fffuMi-a 
«t  blood"  (p.  93).  —  "On  18th  Jaouary,  IS^S,  Jebati  dv  i-town«;  Lom- 
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qii«itlon  r>r  inrnrmation : '  under  eitlier  li^pnthesi»  w«  mty  say  that 
the  information  alone  exists,  replacing  the  inquest  and  so  perform- 
ing u  dvliblc  function  ;  it  is  true  that  in  the  one  case  it  takes  place 
with  the  consent  of  the  acoiiAerl  himself,  and  that  In  the  other  th« 
result  is  favorable  to  him.* 

When  till- judge  tiikt'hcofCtii:uinct>,  twovcay»  prea(;nt  tlicniM-lvcsto 
him.  and  we  find  two  fonns  of  procedure,  the  "ordinary"  and  the 
"extraordinary."  Tliis  is  a  leading  distinctioti.the  importan«?  of 
which  will  constantly  continue  to  increase:  "  Also,  Be  it  known 
that  there  arc  actions  ordinary  and  extraordinary."*  The  "or- 
dinary "  pnx^lure  t(Hik  its  eourst*  in  pultlie;  it  knew  mithing  of 
the  emptoymcni  of  torture,  and  it  allowed  the  accused  an  unfet- 
tered defense.  Iii  the  "cxtra«rdinar;t'  "  procudure,  on  the  othtr 
hand,  torture  was  allowed;  secnn-j'  very  soon  lM>f:an  to  find  its 
way  into  it,  and  the  defense  was  bound  to  be  thereby  more  and 
more  trammelled.  Tliis  was,  unfortunately,  the  prwiedurc  of  the 
future.  And  tliia  duality  is  fumid  almost  everj-where  else  iu 
Europe  at  this  period. 

When  must  one  or  otlief  of  these  ways  be  take«?    The  "  ortli- 

nar>'  "  procedure  wa^  alwa)*«  followed  when  there  was  accusation 

by  formal  parly :  "  And  it  »hotild  be  known  thiLt,  according;  to 

itome.  if  the  prisoner  is  «rrcaled  nn  accusation  by  formal  |>«rty 

and  put  to  his  law  he  should  not  afterwardt  be  put  to  the  torture, 

but  Nhniitd  be  tried  by  ordinary  action."  •    The  parties  respiTtively 

brought  tiieir  witnesiws,  who  were  heard  by  the  examiners    ("  en- 

questeurs  ") :  the  inquest  was  immediately  communicated  to  the 

aecusec] ;  tlie  advocates  or  defendant.'«  argued  on  l>ot)i  Hiilen  in 

open  court,  and  on  this  the  sentence  was  based,     Pierre  Ayrault 

will  be  found  oa  late  as  the  I50üs  describing  this  form  of  pro* 

cnlure.  tlicn  extinct,  but  whose  dinappcaraiKT  wa^  rt^grcited  by 

his  strong  intellect   and   great   heart :    "  1   have  read,"  he  says, 

"  among  the  criminal  actions  brought  more  than  si.T  äoore  *  years 

BRO  by  ma.iter  Jean  Beliii,  lord  of  Dninart  uiid  Koudon,  my  grand 

bart.  Inruucht  by  oomniand-  of  ttio  mayor  and  by  intannatioa  nuide  by 
P.  i|n  Chivrv  our  tAl)*>lllon,  for  tlw  mmm  lIuLt  It  ww  provod  and  foona 
by  tlie  Mid  infonnntion  that  bn  had  beatoa  and  atnick  bamly  blows  cau»- 
üüooataBions"  (p.  lir>}. 

> p.  24:300. 

*  14th  June.  1336.  Ydre  de  Iaod  .  .  .  delivered  by  impiüonmeat 
and  by  informatioo  that  «be  a^^eed  to  ianoest"  (p.  .^7).  —  "12th  Xovcm- 
Ixr.  V.iSai  Pion«  Ttirlait,  rr«idt>nt  nf  SBint-Martio  U  ^v«n  up  to  the 
ouurt  uf  tw)  moiuat«ry  by  tha  provoat  of  Paria  who  had  arTMt«a  him  oa 
aaspicdoD ;  delivered  by  mformatioa  made  by  It.  Pi^  dc  Fer  exaiaiacT  of 
Uw  CUtetet  d«  Parii'*^  (p.  83).    Rm  ahovA. 

■AtfuMlbr.  rSomron  mnüe."  1.  »4  (p.  223).  *  Ihtd. 

*Thia  Uket  us  back  to  the  middle  of  the  IfOni. 
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uncle,  that  by  ordinance  a  time  was  granted  to  the  party  to  bring 
witnesses  for  the  prosecution  and  to  the  accused  to  do  the  same 
in  his  defense,  provided  in  the  latter  case  he  had  by  his  answers 
brought  forward  some  fact  in  justification  or  extenuation.  It  seems 
to  me  (or  I  am  deceived  with  antiquity)  that  nothing  could  be 
more  equitable  or  just  .  .  .  The  whole  action  took  place  at  one 
time,  and  as  in  a  single  picture,  the  truth  for  both  parties  was 
presented  before  the  judges."  '  In  a  system  in  which  the  denun- 
ciator and  the  accuser  were  so  nearly  assimilated,  such  as  that 
which  we  have  noted  in  the  "  Registre  de  Saint-Martin,"  this  rule 
was  bound  to  be  followed  even  in  case  of  denunciation. 

The  "ordinary"  procedure  had  to  be  adopted  even  in  the  official 
prosecution  when  the  individual  prosecuted  accepted  the  inquest : 
"  If  the  doer  be  then  arrested  and  desire  to  submit  to  all  inquests, 
in  all  such  cases  he  shall  be  admitted  to  ordinary  action  and  shall 
only  be  treated  on  accusation  of  party  or  officially,  and  by  proofs, 
without  any  torment  of  '  question '  whatsoever,  and  without 
threats  made,  and  shall  always  have  reasonable  imprisonment 
and  facility  for  the  conduct  of  his  whole  cause."  '  This  is  con- 
firmed by  a  passage  from  the  "  Livre  des  Droiz  et  Commandemens 
de  Justice  "  ;  "  If  any  be  suspected  of  any  criminal  matter  and  the 
law  pursue  him  as  guilty,  he  shall  be  apprehended  and  punished 
according  to  the  degree  of  the  misdeed,  and  if  he  who  is  accused 
knows  nothing  of  (the  matter)  he  shall  request  the  court  to  proceed 
against  him  in  regard  to  the  said  offense,  for  the  purpose  of  being 
acquitted  of  the  deed.  And  the  mode  of  action  should  be  such 
that  the  judge  may  declare  the  fact  in  judgment  by  way  of  demand 
against  him  and  lead  finally  to  punishment  should  he  confess ; 
and  if  he  denies  (it)  he  should  offer  to  make  such  proof  of  it  as  shall 
be  reasonable.  And  he  who  is  accused  should  allege  his  reasons  and 
justifications  and  undertake  proof  thereof  as  is  meet.  And  on 
this  follows  the  allegation  of  the  facts  and  tlie  granting  of  authority 
to  either  side  to  bring  his  witnesses  and  make  his  inquiries,  and 
then  other  lawful  procedure.  And  the  proceedings  shall  be  con- 
ducted with  greater  deliberation  and  more  leisurely  in  such  cases, 
than  in  others."'  In  the"RegistredeSaint-Martin"  we  find  a  cer- 
tain number  of  cases  where  the  criminal  expressly  submits  himself 
to  inquest.* 

'"L'ordre  et  formaUte  et  instruction  iuiiiciaire, "  Book  III,  Art.  2, 
No.  50. 

'  Bouteiller.  "Somme  ruralc."  II.  3  (p.  765).  •  $  943. 

*_"23d  August,  1332;  Robin  Fleuriau  .  .  .  has  submitted  in  our  infor- 
mation to  inquire  into  the  request  above  mentioned"  (p.  23).  —  "The 
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Inwintrastwith  tlic"ordinar>'"ppiM*diipeistlip"('Ktraniylinary" 
pro(Ydim%  Its  wry  name  is  MiiV'iwn.t[>irini: ;  hikI  it  will  Iw  asid 
of  it  that  it  owes  the  imnie  to  the  fart  that  the  nonnal  rules  of  law 
are  no  longer  observed.'  Boutciller  already  give*  ii  sufRdent  idea 
of  ihe  powtTs  wliiuli  it  allows  to  thi-  judp;:  "  Also,  the  extraor- 
dinary action  shall  be  used  and  brought  in  all  other  t-ascs,  especially 
in  };reBt  and  heinoiLS  rrimett  which  an>  dcninl.  and  which  have 
hefn  comioitted  secretly.  Aiid  the  jud^e  ^lall  not  ht-sitate  to 
hring  tht-  vxtraordlnnr^'  action  and  to  learn  the  tnith  daily,  with- 
out any  interniinsion,  by  information  or  ntlierwisc."  '  The  "ex- 
traordinary' "  action  allowed  torture.  "  If  the  person  in  qtiestioil 
he  found  anyway  susiMx-ted  hy  strong  preniimption,  he  (the  jitdgc) 
may  ami  sliall  put  him  to  tortiirt-  at-cordiiiK  to  hi^  iihy^iqiir,  for 
one  person  ran  staiiH  more  severe  tiirtnrr  than  anothi-r,  and  the 
judge  should  hy  all  means  tüke  ean^  that  he  doe»  not  torture  the 
man  so  that  he  thereby  loses  life  or  limb,  for  that  h  at  the  peril  of 
the  jud^e  and  his  a);cnts,  ahn  that  he  n'frain  fnini  lortun-  l>y  fire, 
which  is  forbidden  hy  the  king ;  am!  if  hy  dint  of  torture  he  «nil  say 
nothing  nor  confess  the  first  time,  the  judge  can  repeat  it  the 
second  day,  and  even  the  thinl  and  fourth  if  he  sees  lliat  the  case 
requires  it,  and  if  there  be  such  great  presumption  and  the  prisoner 
be  a  man  of  high  courage."  ' 

Another  fiatun*  crehmg  clistingiiished  the  "ejrtraordinarj'"  pn)- 
ccdiirc.  The  depositions  of  the  witnesses  were  not  produced  to  the 
acctised.  Evcrjthing  was  hidden  from  him  for  the  piirjio»«  of 
removing  from  him  the  mc-aii:«  of  evading  the  prosecution.  Origi- 
nally, conformably  to  the  principles  of  the  Canon  law,  the  "  acta 
inqnisitiones  ''  were  prodneed  to  the  accused,  I»otJi  in  the  official 
iiiquirx'  and  in  that  which  took  place  upon  the  aceiisution  of  a  party. 
This  communioition  was  ordered  hy  the  Ordinaucc  of  l^M, 
Article  21  :  "  Kt  quia  in  difrtis  seucsrhaliis  seciimlum  jura  et  terra; 
consuetudinem  St  inquisitio  in  cnminilm^,  volumus  et  mandamus 

mon  at  Saint-Mnrtin  »rmrtr't]  htn^  at  Koyri  nnd  oonnenod  him  to  close 
prüuR.  II»  sulitnitUsl  U)  in(|Ui-<t  <![iiic-crnini;  tliiü  nialtfT.  »nd  tliv  inqiK«! 
waa  mkd«  l>y  lliu  men  uf  Sniiit-Martiii  (■uiii'i'rning  Iliis  iiiiHlrvil ;  il  (•uulit 
ool  be  |irov<<d  ag»ini.|  the  ma.li"  (p.  'Ä51,  — " Tbi^  barbor  of  Atii'l  aail  hi» 
MIO  orrpstcil  ou  iriifpicioii  of  iitur<lor  .  .  .  wer«  brought  lo  Paris  antl  \m- 
winnllylo  Sauit-Muninrorthi«  matter:  (hey  mbmiltMl  to  intiuiryaml  thn 
inquvst  wiu>  iiiHdi-  wraiu^il  iheia  upon  lliu  maltvr  by  tliv  iui>n  of  Saints 
Martin"  (pp.  TJS.  Lilt). 

■  lyamn/mflfr,  "  Prnclirtt  erimtnuhH.*'  Par«,  til.  quicMio  1113,  N'o.  '2\ : 
"yun  nun  quam  ^rw«>di(ur  »nttnarii'  rl  Mtrumlum  juris  ordiintn  rt  iili- 
nitando  (■xlrBo^dIIla^^.  i<l  i-at..  iurin  iinliof  nun  scrvato."  It  Lt  true  tliat 
lljf  liiw  inontfonttl  hrrr'  i*  llio  ftuiuan  lu.w. 

'  Bovtrtlttr.  "Somnie  rarale."  I,  13  (p.  766). 

'Jtfid..  1.34  (pp.  ^.-JS.  229). 
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quod  reo  petenti  acta  inquisitiones  tradantur  ex  integro." '  An 
Ordinance  of  1338  grants  to  the  parties  in  a  general  way  the  right 
to  attend  at  the  hearing  of  the  action  which  took  place  before  the 
assembled  bench.'  But  gradually  the  tendency  grew  to  refuse 
production  of  the  documents  to  the  accused  :  "  Certe  jure  canonico 
et  dvili  judex  ex  officio  potest  procedere  infamia  prsecedente  .  .  , 
de  hac  facienda  est  inquisitio,  quam  judex  non  tenetur  parti  osten- 
dere  nisi  velet."  '  —  "Although  in  the  Parlement  no  publication  of 
witnesses  is  made  either  in  civil  or  criminal  causes,  yet  publication 
of  the  names  and  testimony  of  the  witness  is  made  in  the  Chätelet, 
and  in  criminal  causes  as  to  the  names  ody  and  not  of  the  testi- 
mony, and  for  this  reason ;  if  publication  were  made  of  the  testi- 
mony in  criminal  causes,  when  the  guilty  defendant  knew  that  the 
crime  was  proved  against  him,  he  could  flee,  and  thus  offenses  would 
remain  unpunished  and  he  could  encompass  the  death,  annoyance, 
and  obloquy  of  those  who  had  testified  against  him,"'  This 
secrecy,  which  recalls  the  proceedings  of  the  "  inquisitio  hsereticee 
pravitatis,"  became  one  of  the  distinguishing  features  of  the 
"  extraordinarj' "  procedure :  "  Be  it  known  that  where  one  is  to  be 
put  to  the  torture  on  prior  information  which  shows  genuine  and 
strong  suspicion  of  the  crime  for  which  he  is  imprisoned,  which 
crime  he  does  not  deny,  the  said  information  and  crime  shall  be 
shown  to  the  counsellor  of  the  Court  before  the  prisoner  is  put  to 
the  torture  and  the  prisoner  shall  be  heard  as  to  why  he  denies 
the  crime  contrary  to  the  information  laid  against  him,  without  the 
information  being  shown  to  him,  it  shall,  on  the  advice  and  order 
of  the  counsellors  of  the  Court,  be  declared  that  the  prisoner  be 
put  to  the  torture."  * 

It  is  to  be  noted  that,  even  though  it  should  have  pnivcd  im- 
possible to  obtain  the  confession  of  the  accused  by  torture,  he  could 
not  on  that  account  be  fully  acquitted  :  "  If  by  torture  he  will  say 
nothing,  nor  confess,  and  is  not  «»nvicted  by  witnesses,  if  it  should 
happen  that,  on  suspicion,  he  be  imprisonetl  for  a  long  time  and 
by  'exclamasse,' •  to  ascertain  if  any  will  ap]>ear  against  him, 
and  if  for  a  long  time  none  appear,  the  punishment  of  imprisonment 
which  he  shall  have  undergone  and  suffered  shall  1m:  the  [)enalty 

'  Ord.  I,  p.  72. 

•"Statuimus  et  m&ndainuH  r<:lationt«  pn^^iwum  tarn  civiliuin  quam 
crimiiialiuin  amodu  B'.-ri  i^oram  xi-ni-M^tutlÜH  ft  jurlidhuH  aliJM  ...  in 
presentia  partium  Ulieantium  in  ad  id  vMlucrint  inbTirKM:."  «)rtl.  11, 
p.  125.) 

*  Joanne«  F<Uttr.  "a4  Infltituta,  tit.  D«  pult1i<?ii(  judif-iis." 

*  Jtan  O'tmarm,  202.  '  Boai^lUr,  "  Komm«  nirale  "  I,  34  (p.  229>. 

*  Prüclamatiüu  by  public  hut^  and  Try. 
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for  the  I>acl  pre«iimptiim.  ami  tliini  \w  should  bv  released  at  the 
discretion  of  the  judg?  on  pain  of  being  attainted  and  convicted 
of  th«  mntterswitli  wliioh  lie  Lscharg^  am)  uf  «liicli  lit- i.s presumed 
jtiiilty,  and  no  other  release  ('  «lelevraiiee  'j  shall  be  luade  by  the 
judge,  for  if  he  be  freed  »Ixsoluidy.  it  would  .sc-cni  Oiat  he  had  been 
held  prisoner  n'lthoiit  cause."  ' 

]n  tilis  "extraordinary  "  prncwlure  we  already  find  the  prototype 
of  the  IhiK)»  and  lOOOa ;  the  iiirurmntiuti  hk  a  Martinj;  point ; 
then  the  order  "  i  I'estraortlinalr«  "  decreed  by  a  jiidjicnient ; 
the  application  of  torture,  also  decided  by  jiulgtoent ;  und,  lastly, 
something  n^-mbling  the  "further  inquiry  "  ("  [))ud  umplcnient 
infomife").  It  still,  however.  <»ffercd  the  arcused  a  certain 
miniher  of  safeguards  which  were  subsefpicntly  tn  disappear. 
'I1i(-  publicity  of  the  liearitii;  still  remained.  Originaliy,  iu<,  vre. 
have  said,  the  pleadings  were  made  in  the  open  air,  but  that 
»täte  of  matters  necessarily  jünappeaml  along  with  the  ok!  feudal 
customs.  "The  vestiges  of  it,"  says  .\yraull.  "arestill  at  the 
doors  of  churches,  cnstlcä.  market»,  and  public  places  where  the 
bendies  of  the  judges  i^till  reinaiu.  They  liave  Iwgun  to  deride  the 
open  »ir  judges,  now  that  ihcy  have  erected  courts  of  justice  and 
court-rooms  to  judge  in.  But  that  :«hows  that  formerly  the 
greate->t  judged  there  verj-  well.""  Pnlilicity.  However,  .still  ex- 
bted  within  the  court-rooms,  somewhat  restricted,  it  is  true.  To 
quote  Ayniultonce  more:  "Tlic  actions  of  the  late  master  Jean 
Belin,  lieutenant-general  of  this  jurisdiction,  which  we  have  men- 
tioned, usually  note  that  5e%en  or  eight  named  by  him,  besides  him- 
self and  his  clerk  of  court,  were  pre.'ient  at  tlie  exaniinaiio»,  and  he 
adds. '  and  several  others,'  to  show  that  admittance  was  open  to  all 
who  de-sin-d  it."' 

This  publicity  is  likewi-w  shown  in  the  "  Uegifitre  crimlnel  d« 
Saint- Martin  de3  Champa";  it  extendwl  to  cvervihing  which 
took  plan-  at  the  trial,  that  i^.  except  tlie  information  or  the  in* 
quest  made  before  the  commissioners  or  examiners  ("  enquSteurs  ") 
and  the  torture  tt<l ministered  in  secret.  The  clerk  of  court  of 
Saiiit-.Marlin  i»  careful  to  specify  the  principal  persons  pre^^nt, 

>£ouMUrr. --Sommeruralo,"!!.  13<p.  765):  cf.  1,34  (i>.  229).  —  TliU 
ptiadple  In  oilen  u|>|)lii-<l  in  llie  "Rcvliitrr  de  tiunt-Marlln " ;  it  »peak* 
of  a  inaii"deli\cmU>\  itiiiiriuiiimi-iit'  Ipp.  57. 04).  —  "Delivered  bjr  kng 
JRiprHnnmect  and  by  tM'Jncbi'at.n  wilh  KM)s*'  (p.  67).  — Sometimes  anlj> 
»  )K-iiiiJly  «93  infliirtiM]  un  tliv  tiui-onvw-ted  acouäud  :  it  waa  tli«o  said  llial 
he  w'ltfl  ilriivvrMi  by  [»cnftlty  ;  whi-i)  he  coiikj  not  p*^.  however,  the  nMttc>r 
wa»  cn<led  hjr  ki«  Dcäiu  mt  »t  litwrlv  und<Tr  tbo  formula  !' D<>liv«axd  by 
pQVprly"  (pp.  77.  95,  99,  100,  101.  102). 

■"L'ordrv,  ftmaalM."  eic.  Book  III.  AH.  3.  No.  5(i. 

*  Au'a»>l'  fp-  »od  toe.  cil..  No.  71. 
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alway»  adding  at  thv  end  of  the  li»t  *'  und  äc vcral  others."  That 
it  K*a-s  iiidM^I  a  veritable  |>ub)ic  and  not  ini>rely  chosen  assistants 
is  »hown  by  the  fact  that  the  names  of  artisanä  aboiiiul  und  that 
wtuQv»  urr  ofl«n  de^igimtetl.'  Piibhcity  is  pnrtlculuriy  prcn'ed 
for  the  fulldwiiindofumeiiis:  first,  the  den  uncial  ioii.  «hicli  must 
be  repeated  at  the  trial,'  then  the  reports  of  physicians  or  midwives. 
which  phty  an  important  piirt.'  Ute  releaiif  of  prisoners  on  bail,* 
tlie  confessions  made  at  the  trial  and  the  sententts  which  follow 
thereon."  rublicity  is  alw  the  mlc  for  the  judgment  on  declina- 
tory plea»  and  (wiifesaions  from  foreign  juri.'^dictioii»,'  for  the  reiid- 
iiij;  of  royal  letters.' and  theosliumat  ion  and  csamiiiation  of  bodiw.' 

liljeration  on  ball  is  still  prai-risnl  ver>'  extrnsively,  according 
to  the  "  Registre  criraiiie!  ile  Saint- Martin."  It  does  riot  appear 
to  have  ever  been  a  matter  of  riuht.  but  it  seems  that  the  jiid|>e 
ctHild  alwa>">  grant  it;  in  fart,  we  find  it  grantifi  in  ver>'  .serions 
cases,  such  as  theft,  where  capital  punishment  was  involvt^f.^ 
The  sureties  pledfred  themseb'es.  accordiii;^  to  the  old  formula, 
"  bcKly  for  binlj-,  pru[)erty  for  propcrtj"  " ;  they  wi-rc  as  a  rule  only 
answerable  for  the  appearance  of  the  accused  ; '"  they  »ometlmeH 
nlso  nndertook  to  pay  the  amount  decerned  for.'^  In  one  ens*  the 
prisoner,  instead  of  funiishing  -luretJcs.  gave  in  pledge  "two 
anvils  of  the  \-ahie  of  I A  wils  of  Paris  "  ;  '*  latterly,  they  were  some- 
times liberated  without  bail."  The  pcouniarj'  sufficiency  of  the 
sureties  was.  liesidi'S,  not  the  only  setMirily  had  a|!ain.st  tiie  ae- 
cused  who  was  9et  at  liberty ;  failing  his  appearance  he  was  as  a, 
matter  of  course  ileclared  attuinteti  and  convicted.^'  Tlii?*  pre- 
sumption of  ^iiill  ariNinj;  fnmi  (light  is  one  which  wu>(  to  reuiaiit  a 
long  time  in  our  law. 

Rigorous  as  the  "  extraonlinar>- "  procedure  was.  it  for  a  long  time 
allowed  the  aecusol  to  defend  him-self.  Before  stmtence  he  ooutd 
plead  his  cauiTC  or  have  it  pleaded  for  him ;  and  he  could  aUo  allege 
faets  in  juntlfication  mid  prove  them  by  witnesses.  In  this  re- 
spect there  mu^t  ori};iiially  have  lieeii  a  considerable  laxity,  for 

"See.  in  pHrtiPiilar.  pp,  2ll  and  28.  'pp.  3.'..  41.  42.  IH.  124,  IßT. 

•  pp.  13.  19.  20.  22.  29.  a5,  3Ö.  4.'j.  40.  48.  64.  106.  109.  112,  117.  127, 


*  pp,  I4ft.  IW. 


133.  13!».  170.  171,  173.  181.  188.  ISO. 

•  pp.  M,  31,  33.  34.  » pp.  28.  61.  174. 

•  pp.  39.  40.  17.  m.  5*2.  *  p.  H2. 
•KeZflth.Man^h.  1332. p.4:  12th  April,  1332.  p.6:  r/.pp.i.i.5.6.U. 

15.  22.  2.«i.  J2.  3.J.  :U,  -f-,  JO,  127.  etc. 

*>Thc  formul»  ü  ihi'u:  '*8urctioi  for  bia  appcAnaoc  befora  us  Meh 
dtty  fur  which  ire  shM  suiamua  him." 

"  p.  127.  ••  p.  34. 

"  ''37th  Jsntiary,  132S :  RsitaatA  J«h«.nno  de  Montargis.  on  hinuelt." 
It  u  trap  tliut  Juhann^  was  as  oectuwr  in  formal  a«tioa. 

>*  See  pp.  4,  ti. 
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we  even  find  the  following  in  the  "  Pratique  "  of  Masiier:  "  If 
the  accused.  Wing  imprisoned,  offer  to  prove  his  drfenscs.  lie 
should  bf  wllowTd  to  do  »o  l>efore  pntceediiiK  fiirtlier,  |>rovitlal  he 
can  do  iteaauy;  and  this  is  reasonable,  esperially  «s  irreparable 
injury  and  damage  is  involved."  ' 

In  B«iulfiller's  time  llie  "exlraonJinary"  procedure  appeared 
only  as  a  last  resource;  it  gave  plaw  to  the  "ordinary"  procedure 
when  there  was  a  formal  parly,  and  even  when  the  arcusw!.  pniw- 
cutt-d  ofGcially,  ^ubmitled  lochc  inquest.  To  this  extent,  thounh 
it  was  not  lanTuI,  it  wii^  alinust  tolerable.  TWis  state  of  matters 
could  not  hLst.  and  tlie  excvpüorj  was  found  to  become  the  rtde. 
llje  prisoners  rould  refuse  to  accept  the  imiucst;  it  might  be  to 
their  advantage  to  do  no.  fur  it  is  quit«  |>(ift.sil>le  that,  in  eotiformity 
witli  the  early  spirit  of  the  institution,  eye-wit nesses  were  not  at 
tliat  time  essential.  That  would  give  an  opportunity  for  the  "  ex- 
traordinary' "  pmcedtire.  13ut  it  muirit  frequently  bapj>en  that  the 
testimonial  proof  did  not  furnish  sufBcient  evidpn<¥  of  guilt,  either 
in  the  accusation  by  formal  ]>urty  or  in  the  acx-eptetl  inquest. 
Would  not  the  judge  feel  an  almost  irresistihlc  tem|>tation  to  em- 
ploy  even  tortun?  to  extract  the  confessions  which  he  believed  to 
be  nr(x-s.<iar>' ?  That  is  e:ia(.tly  what  liup|>eiied,  as  Bouteillcr  him- 
self acltnowleilged  by  reversing  all  the  rules  and  <]iHtinctir>ris 
which  he  bad  laid  down.  After  saying  that  torture  is  not  allowed 
when  then-  U  a  formal  party,  he  add» :  "  Shoukl  the  judge  eon-sider 
the  case  as  one  of  murder  and  the  prisoner  be  ao  ciiniiing  tliat 
nothing  can  be  learned  by  the  testimony  and  the  case  is  '  prima 
fucie  '  made  out,  then  the  ju<lge  shall  have  [Njwer  t«  put  to  torture 
if  that  be  pos-tiblc  without  doing  harm,"*  To  the  same  purpose 
he  specifies  n  number  of  serious  rases  where  the  person  under  su:;- 
picion  is  not  i>enuittctl  to  exculpate  himself  ("so  mettrc  ä  purge"),* 
and  where  the  "  extraordinary  procedure  *'  should  be  com- 
pulsory:  "Several  cases  do  not  allow  of  purgation,  such  u 
murder,  arson  (of  houses),  violation  of  women,  highway  robber>'. 
.  ,  ■  treason,    heresy,  uniuiturul  offenses  ...  by    purgation   all 

■"La  Pratique  do  Mara4>r,"  Hone  into  FVnnch  hv  Anioint  Foittantt», 
ncwsdilioiibj  /'ifrreCM^n«..  Pkri.  l(KKi(B.K>l:  XXXll.  No.  14.  p.  fi89). 
Th«  UsnUfttor.  Fonlaiton,  ouvifuH}-  poiuls  nut  in  a  ai>U>  thnt  ihi»  in  th«  oM 
Inw.  ■■  In  rv^rd  U>  what  ia  »aid  m  two  (lifleniit  ariioU»  »s  to  the  A4Nnji>ed 
bciiiR  ulluvri-d  to  provp  Mii]  verify  hU  iustifloutlond  anii  ilfrcnite*.  and  UuA 
rwtoruliun  nhoulil  tnimadoor  his  goods  aei»d  on  bis  [iviiiii:  luiil.  thathaa 
xinee  tlieii  Im-ii  «»inewhal  cbBOVod." 

'•■Stmiiiir  rural»«."  I,  M  (pTÄÖ). 

*  TliU  is  doublJeai  the  «tno  procedure  as  that  ittdieatMl  la  Ihn  "  Aneioa 
euututnier  do  IHoardio"  by  thn  expnwion  "so  me'llro  b  loy."  Sew  above. 
p.  W. 
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would  escftpe,  because  when  a  man  i*  '  put  to  purgntion '  he 
cannot  he  tri«l  by  nny  but  an  "  ordinary  notion."  anW  the  abow- 
mentioned  raw.v  .ibunUi  br  tn'rd  by  ' rjtraordinwy'  actiims."  '  This 
movement  was  untloiibtectly  brought  about  in  great  measure  by  the 
Icanicd  sy^ti-m  of  "  Icjriil  proofs  "  ■  w]ii<'h  folinJ  it^<  wny  into  jiiris- 
prmlfiic«.  This  .systt  lu  Und  bwu  borniwe»!  from  tlie  law-cloctom, 
espedally  those  of  Italy,  who.  in  tum,  bad  found  its  first  germs  in 
the  Roman  l«w,  nnd  hnd  i^e^Tlilp('li  them  to  n  gre«t  extent.  Vcrj- 
clear  or  "  open  "  ("  bieii  aperies  ")  proofs  were  necessary ;  "  ac- 
cording to  the  taw,  pnwfs  in  criminal  matters  slioutd  be  as  elear  as 
the  *nn  at  niHitnlay  to  show  rause."  In  default  of  the  aoetiHed* 
confession,  certain  proofs,  the  nature  of  which  was  determined  be- 
forehand, were  essential  to  bast;  ti  cuiidem tuition ;  and  a  desire 
to  obtain  the  x-onfession  at  all  ha>;»nlA  was  the  inev-itable  consi'- 
fjiience.  Very  soon  it  madf^  no  difference  wliether  the  accused 
accepted  ill«  inquest  or  not;  the  "ordinury"  or  the  "extraor- 
dinary "  procedure  was  followed  according  to  tbc  greater  or 
less  grax'ily  of  the  crime.  .Sf»  strong  is  the  influence  of  an  old 
usage,  however,  that  to  the  last  the  custom  was  kept  up  of  askiiiK 
the  accuseil  if  he  wislied  («  put  himself  upon  the  witnesses.' 

At  first  sight  it  wcmld  apjiear  as  if  the  "  Itegistrc  cnininel  de 
ixiint-Martin  "  made  no  distinction  between  the  two  forms  of 
prciecdurp.  Nowhere  docs  it  spcc-ifically  mention  the  "  extraordi- 
nary" or  "  ordinary  "  actions;  but  it  siihstaTitiidly  shows  that 
there  is  a  difTerence  between  the  cases.  Whenever  a  matter  so 
serious  as  to  mirraiit  the  infliction  of  capital  punishment  is  in 
i|ueHtion,  we  find  one  nr  otlier  of  the  following  funniilas :  —  "  Ac- 
tion tried  —  crime :  action  tried  —  criminal  action."  *  When,  on 
tJi«  other  hand,  the  data  of  the  inforiniitinn  do  not  reveal  it 
serious  crime,  or  when  the  report  of  tlie  physician  ("mircjurfi") 

'  "Sorome  mra.le."  I.  34  fj»-  223). 

'  B(w  po*(.  Pwt  ll,i!hap.  II J  «n  tli«  itj«t«m of  "If^nl  proof«."    Thank.I 

■Sen  Dupatt/,  "M^mnin'  pour  troJs  houniM  eoadamn«  &  la  roui>,' 
Puis  J788.  p.  20.  —  "  IWiitiisiloir*"  of  LotuH  ä^ult^r,  to  demaucl  the  sup- 
pnwdon  or  Dupaty's  " Mf m<>iri>."  pp.  30.  31 :  "It  in  Iru«  that  Lbu  Au&l 
qunxtion  put  t«  tliOKO  prisoner«  «UoetactiaUf  rfpmandi»  uhflhi-r  thru  wiislt 
U>  Irvtt  to  (tht  cfidenct  of)  (hut  irifncffM.  and  thut  Ibcy  rrplivd.  'Ye»,  if 
they  Icll  the  tnith.'  TbU  •7i»-i:iliiin  m  a  formal  one  in  all  our  firM  inlcnng- 
atarit»;  frniii  nun«  \*  it,  nrnitliil.  \Xi  tiOVM  not  axuutne  cilluT  eoinptiiinl. 
mad«,  info niiai ion  onlimvl.  ür  witnosM«  hwrd.  It  can  neither  miiUiail. 
dewivo  nor  fnirpriwi  thr^  pmom^r«." 

'pp.  43.  (Wl.  S'otf  l>y  .U.  Tnnon:  "A  nmilBr  iiUt.tvmiiit  is  met  with 
m  rfie  luajority  of  <.'apil!i1  t.-aAVi.  Its  pniicipul  o1>j««t  is  to  indioat«  tbe 
inquixitorinl  nrciccd iirt«  ailopii^d  b^  the  jtitlg^  in  seHoiii  «•rimiiuit  rsHe*. 
BouU-illor  eallit'estraoniiQary  '  action  thai  wbicb  i*  »dopt<^  in  »rriou»  and 
fc«»ioiM  crtm«,*  Sti'  pp.  78.  81,  131,  IIW,  177.  180,  186,  1S7,  18»,  319- 
221. 

133 


TÜAtfCE,   PROM    laOOfl  TO   IfiOOs 


[Pa»t[ 


States  that  tlic  victim  is  "  twt  !n  danger  of  death  or  loss  of  limb  " 
it  is  ohservnblc  that  the  parties  pltiid  civilly.'  This  does  not 
mean  that  the  case  is  a  purely  civil  one,  as  we  would  express  it 
nowada^'s,  for  a  penally  is  often  iiifficted,'  but  merely  tliut  there  is 
no  owAsion  for  a  eriminal  pnni.ihm<>nt.  and  that  the  proceed ififp 
will  be  by  "ordiiiHry  "  action  ("  proc&s  Ä  I'urdinaire  ")  and  will 
follnw  the  rule»  nf  eivil  prowJtire,  wbidi  were  ongiimlly  also  those 
of  eriminal  proerdurc.  The  "  Itej^stre  "  contain«  n  paa^aj^  which 
expresses  this  very  dciirly:  "  Information  is  made  of  it  and  con- 
verted into  civil  and  has  expiated  the  oflensc  aj^ainst  our  safety."* 
The  Ordinance  of  IfiTÜ  will  «>nlftin  the  same  phraaeoloRy.* 

The  "  Hegistpc  de  Saint-Martin  "  does  not  specify  the  employ- 
ment of  torture  in  w  many  words ;  but  it  must  be  noted  that  th« 
details  of  the  proceeding  are  not  stated,  and  that  nearly  all  those 
who  undergo  capital  jiuiiishincnt  after  action  brniiKht,  are  declared 
"  to  have  confessed."  In  one  particular  ease,  moreover,  tlie  clerk 
of  court  expre»ly  slates  that  the  confession  has  been  obtained 
witliuut  torture  :  "  Jaquet.  mjii  of  .lehaii  Diidenit,  aRwi  nine  year» 
or  thereabouts,  detained  in  our  prison,  for  the  reason  diat  he 
eonfcs-sed.  wittiont  <N>nr*tnt!nt  i>r  terror  of  tortutr  f  ijrhiv ')."  ' 
Sometimes  proceedings  are  employed  to  oJitain  a  cotifesnion  wliich 
call  to  mind  the  threat  of  torture,  ^ — the  mere  presentment, 
"  prfeentiition,"  —  practised  in  later  times,' 

*  p.  3*>:  "'Sent  out  of  mmo  ^ BoquitUtl  emily."— p.  76:  "Aad 
pleaaedeivillv.arer^li'AwiJ  m-xt  ilay."^p.  I'J7:  "Theypt««*>d." — p.&l: 
it«port^l  inv  pi<ril  (^uiTtToil  by  iJiirlM^s»  Einmeline:  ctrimiiiBl  doauoci»- 
lion;  —  civil,  ihcy  prwoiW."  —  p.  Mil:  '"Criinc  rfporlpil,  i-ivii," 

»p.  JCi:  ■■('tvil  —  !>)■  piTtuiUy."  —  p.  s;t :  "CTrimn  —  iv|M)rt«d  —  eivU 
Md  p«?iialty.'"  —  p.  03;   "fivii  —  peDaliy." 

» i>.  ft". 

*C>rd.  Tit.  XX.  Art.  3:  "If  it  HhouldappftarliHrorKthHnmfmnlnlionof 
wilfmsM  that  Hi»-  matter  should  not  hi-  prosfculcd  mminnlly.  Ilie  juilges 
shall  rewivp  th«  pnrtios  in  ordinär?'  avtion.  And  for  tliis  purposr  ihny 
sha.II  di.-er«o  thai  the  iiiforTiiAtionH  W  fOtiv«TU*d  tutu  ini)U<.Ht?.''  S«e 
Jott»»f.  upon  (hi»  iirticle  :  ' '  Thi»  ic  cnllf-d  piviliring  o  (<;riininAl )  prOfH>»ji  or 
romilting  thn  p«rlim  in  rii-jl  rt<in<>ilii-s.  Ii  mny,  bowcvvr,  hn  aiaid,  oil 
Ihin^  li^in^  cousidtTpd.  Iliat  this  prix^i-dun.-  dui'S  ru>t  put  nu  rcid  lo  lite 
eriminal  aelion;  but  thai  rnitn  lliat  liDw;  Ibai  «.-Hon  mtfD'ly  ctUAcs  Lo  hv 
prosecuted  by  the  cxiraordiuary  metiiod,  and  poraniences'  to  lie  pros&- 
euled  In*  the  ordinary  method. 

*n.  31.     8ee  liiirodiiflion.  pp.  Ixxxviii  lo  KPi. 

■'•And  nubwxuiontly  thv  Ssiint-MaMin  people  brouitht  them  baflf  to 
Koiai.  und  bruuglil  tbcni  bv  fom-  nml  niäd)>  Iwliiivv  thai  Ihry  would 
luiDK  lU«-iii.  Aud  tlicy  would  niiwiiL-  i-ntdmt  thn  mid  niiinUir,  »ad  bocauw 
it  wad  uüt  quit«  olearly  proved  aguiut  (bcui,  tb«  S&iut-Miutia  mi.>n 
tnniahed  tbem  at  Kwai  ia  the  court  of  Saiut-Martiu  perpelually  and  on 
IMJn  or  Ibe  Rsllawa.  rroin  all  the  Saini-Martiii  land*'  fp.  £201.  Tbe  men 
ooncemni  luid  submitleti  lti(-m«'lvb»  to  inniicst.  and  prolrably  ihts  strata 
HBSa  inu  cinployi'd  utfioual  tht^^m  tweauw  they  euuld  ool  be  turlured  OO- 
«ordine  1«  thr  rtileü  bid  duwn.  Si-i-  M.  TitnoH.  p.  xcix ;  "They  »■»•re 
«UowM  to  Mubaiit  la  inquctt.     It  Lh«y  did  tho  cfTiM^l  or  Ih*  inquont  ww 
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Finally,  an  examination  of  the  state  of  the  decisions  of  the 
earliest  provostship  of  France  as  it  existed  at  the  end  of  the  1300  s 
is  a  matter  of  interest  to  us,  as  those  decisions  would  inevitably 
serve  as  an  example  to  other  provostships. 

There  is  not,  in  the  "  Registre  criminel  de  Chätelet  de  Paris," 
which,  as  we  know,  covers  the  period  between  13S9  and  1392,  a 
solitary  case  of  real  accusation,  that  is  to  say,  by  furnial  party. 
Tlie  term  accusation  '  appears  often  enough,  but  it  is  quite  appar- 
ent that  these  are  in  reality  nothing  other  than  denunciations. 
It  is  always  the  court  which  prosecutes  officially ;  most  frequently, 
it  is  true,  it  acts  on  the  request  of  those  interested ;  in  such  cases 
their  complaint  goes  under  different  names,  "  denunciation,  re- 
quest, pursuit,  clamor"  ("  d^nonciation,  requeste,  pourchaz, 
clameur  ")  ;  fundamentally  there  are  always  denunciators.  It  is 
noteworthy  that,  judged  by  the  rules  laid  down  above,  the  action 
does  not  always  originate  in  a  perfectly  regular  manner.  Accord- 
ing to  these  principles  everj'  ofßcial  prosecution,  save  in  the  case  of 
capture  in  the  act,  should,  in  practice,  begin  by  an  information.  In 
the  "  Registre  "  the  action  sometimes  opens  by  an  information, 
which  the  clerk  of  court  has  transcribed ;  *  in  other  cases,  an  in- 
formation is  indicated  but  not  produced ;  ^  usually,  it  is  upon  a 
mere  denunciation  of  party  that  the  judge  proceeds  and  has  the 
accused  arrested ;  *  sometimes  the  party  himself  directly  causes 
his  arrest  by  an  officer  of  the  court.*  From  this  point  of  view  the 
denunciation  retains  alt  the  efficacy  of  the  ancient  accusation; 
we  may  add  that,  when  this  proceeding  is  followed,  the  rule  is  that 
the  denunciator  shall  affirm  his  complaint  on  oath,  in  open  court, 
in  confrontation  with  the  accused,  thus  allowing  the  prisoner  a 
first  opportunity  to  defend  himself.*    Detention  pending  trial 

to  determine  their  acquittal  or  condemnation,  and  recourse  to  torture  was 
not  allowed." 

'  Certain  passagoa  seem  even  to  faithTully  reproduce  the  old-time  dis- 
tinctions ;  II.  279. 

'See,  for  example,  II,  pp.  20.  441.  3.52;   e/.  I,  523. 

•  I,  pp.  330.  382.  406;    fl,  239.  52.). 

•  See,  for  example.  I.  376.  Ont'  might  be  tempted  to  believe  that  in 
these  numerous  eases  a  preliminary  information  has  always  existed,  with- 
out any  mention  heing  made  of  it,  hut  fur  the  fact  that  sometimes  order 
to  inform  if  given  after  the  arrest  and  the  first  interrogation.  See  I,  p. 
256;    II.  p.  77. 

•I,  p.  14;  f/.  I,  212.  3fir>. 

•  I,  158,  173.  17r>,  344,  ;!(>.■>.  3fl3  :  11,  6,  7.  etc.  This  is  a  feature  which 
we  have  already  remarked  in  the  "  Registre  de  Saint-Martin  des  Champs." 
Cf.  "Coutumo  de  Brafierae,"  Art.  Xll  (B.  de  Richcbourg,  IV.  2,  p.  1014) : 
"Hem  aliquis  Uurgcnsis  non  deliet  eapi  nee  arre^tari  pro  aliquo  crimine. 
nisi  in  flagi^nli  .sen  rw'enti  crimine,  aut  de  difto  crimine  fuerit  puhliee 
diffamatus,  aut  denuuciatio  fiat  contra  eum  de  dicto  crimine ;  qui  quidem 
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existi  in  al[  cai^H  witlioiit  exceplion  ; '  atul  nul  a  äin^le  «xatdple 
of  releasf  on  l>ail  is  to  be  foiind  lirrr. 

A  minute  inspection  «if  the  HciUm,  however,  reveals  tlie  ct>ii- 
stant  craplnyinoiit  of  ilie  two  most  odiuus  methods  of  examiiia- 
tinn  knowTi  to  the  "  rxtraonliimrj'  pmifdiirc,"  iihiiicI.v.  Ih»*  o«th  of 
tKe  acciise<l  and  torture.  The  accused  is  invariably  mnde  to  sweiir 
that  he  viW  tell  the  whole  truth ;  he  swears  "  uptm  the  holy  Gos- 
pels, iiptm  the  siilvHtion  of  his  nriiil  und  tfie  ^hurr  which  he  hopr<i 
to  have  in  heaven  that  he  will  speak  the  truth  concerning  that 
vhich  is  ftskwl  of  him."  -  As  for  torture,  the  instfinces  in  which 
it  is  not  indicted  »pun  the  accuM-iI  ttirrxtreinely  rare.  It  mutter* 
little  that  he  has  dwlared  his  acceptance  of  the  inciuest  in  tlie 
clearest  fiuOiion."  und  thnt  there  nre  eye-witnesses  :  *  and  even  when 
he  ha-i  confessed,  the  judRf  is  authorized  to  eniptoy  torture  i(  lie 
suspects  that  the  accused  has  committed  <ither  misdeeds  besides 
those  he  has  confessed.  The  following  passage  well  illustrates 
the  spirit  which  aiiitnate^  this  system  of  Jurisprudence  :  "  The  said 
|tro%'o»t  asked  of  the  »aid  councillors  prt's«'nt  «lint  wa«  pro|KT  to 
be  done  with  the  said  prisoner  and  if  his  confession  was  sufficient 
to  warrant  the  punishnient  of  death.  All  of  them  were  of  opinion 
tliat,  as  to  tlie  present  (misdeed),  it  wa»  not  advisjiblc  that  the 

dcniin^'iftn»  (Ii<Ih'1  jurarr  okiil«'  cuplioncin  di<?to  («jut»  .  .  .  (IJolnin  dr^nun* 
viu.tiiini-m  «'  tunn?  vl'I  cntdvre  futv  verani.  i>1  lloo  rimiii  tPitctur f lU'rri'  (-orani 
p«irt«  ileiiuiifiala  aaUs|uam  dioliu  <t«inuDoiatua  re»i>uudval  dictis  piv 
poaitU  eontrik  ipeum." 

'Tliereisa  rreular  rntr>'of  prisoners  in  the  jnil  book.  1.202;  hown'pr, 
all  an*  not  treateil  alike;  «uiiie  rertiiv«'  iLitilary  ciiiilini.'im'nl :  uthers  are 
iinpricooi'it  l<wl''er".  II,  '.JS'i.  HDiocliini'«  tln-y  omy  '""iiimiiiiiwiti'  trei^Iy 
witli  Ihn  out*idc,  I.  il.T  :  '"  WiU*  cfiiiflni'jt  in  tht-  priiim  railed  la  Kons«*' 
Kl  Ihitl  uuy  uu<-  iilit;))!  Iidk  aiUi  liiiii";  Mim^timir«.  on  lltr  cuiitrary. 
Duvh  voiiiiuuiiteali'.iri  vm,->  furl>itl(l<?ii :  II.  Sit :  "Tho  wit»  of  tili-  «nid  Hays 
lud  gone  lo  tlie  »nid  ChnuMlcl  lo  eonfcr  with  her  liii>>Vi«t)i],  and  *he  h»A  m 
gTMtl  qiiKntiiy  <if  tioTiim  in  a  pwnw  «Uli-h  »hfi  itarri<»d,  of  whkli  sho  hail 
uffensi  till'  jailor  t^u  llorioi<,  if  ."he  ci>iiM  »m-a)i  to  ber  nai'l  bu^biiiid ; 
with  whii-ii  the  jnilor  wttuld  huvr  nt>thiaL'  tu  ili) " 

'  Wlier«  Ji'HTx  ncrK  coiioi-i-nfil  llic  .l«'Viij<)i  «riHtuni  wan  roUonmt  in  ad> 
mintHU-riug  the  oath.  II.  -11 :  Mui'snc  d'K^paiüiii'  iinri  Salniun  do  Barae- 
lonaeji-ws  ,  .  .  ikfter  tlioy  hod  he-^-n  irutdc  lo  uvfot  occordini!  to  their 
law,  l>y  pulliai;  Ihc  hiitiii  iipuu  the  hi-ad.  Ilml  tlioy  would  lell  (Ite  truth 
.  .  .  acknowlvdgcil  and  poii/wwed."  Cf.  II.  132.  Th<"  oalh  of  I. he  »f^ 
euwd  ia  nl«>  iV(|iiir«d  I>y  rlinnU>r  XLIl  nr  Ihn  "Cinnliimo  d(>  In  Villi*  nl 
BvpldDc  de  Itourceii."  »bow  cited. 

•  I.  -Jt«:  "Siiyii  Ihm  conrcrnini:  lIic  afiin'saiil  inntterx  he  rellm  »nan 
the  opinion  ami  (■»minon  report  of  the  mtid  coonTry  .  ,  .  mked  whettier 
vimi'iriiinff  the  ••oiiuiiuo  n-porl  of  hi«  <<>indtiiMij  iiiii)  wTiumt  atid  abo 
of  the  aia  aeeiiulion  hi-  will  Irufil  and  Iwlii-ve  in  llie  U-rtimon,v  and  dej»- 
OSilioiU  of  Adcnjit  Ic  Iln-liiul.  -Ifhuti  UtatituH  iind  IVrritirl  l)räutfl>-.  who 
went  pTMeat  for  thiR  i>ur|>u>tt-  in  ju<li^nicni  iHrfort-  the  nniil  privmiT.  »aid 
on  hit  onlh.  yen,  he  tin-  result  d<-»tli  or  liri>,  and  ih>t  ho  knnwi  and  o^- 
ktit>wlcdK<-s  tfm«'  !■>  be  men  of  itoi>d  life,  report  and  pn-dit ;"  In-  \*  tortunst, 
P'  ^-  -  ty-  "•  3Ö1.  3S1.  «7.  44». 
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condemnntion  of  the  siiiil  prisoner  sSiituliI  tw*  pmctfedw)  with,  the 
pilftriti);  which  he  wait  known  to  have  done  being  ito  ttmatt.  hut 
tliey  dpoidcd  thut  the  prisurirr  shotiM  agiiin  hv  put  tu  thv  torture 
st'veral  times,  in  «rdor  to  ascertain  more  plainly  the  other  erimes 
and  offenses  by  liiai  done,  cnmmittiMl,  and  pcrpetratetl." '  It 
uppcitr»  thiit  lip  tu  A  tvrtain  [joint  two  itistltiitinas,  .-stibsequi-iitly 
distingiiishwt.  the  pPfjmratory  torture  and  the  preliminary  tor- 
ture, were  then  hlcndcd.  The  judgments  dci-reeiniE;  torture  are 
usually  Iwsed  upon  the  dUorepancies  in  the  acnised'»  statement» 
and  upun  the  inferior  eharacter  niid  suspii-'ioua  nature  of  his  stA- 
tinn  and  condition.^ 

The  JiidKe  of  the  (.hätelet  knew,  moreover,  how  to  vary  and 
jp-nde  the  torture  aecording  to  the  constitution  of  the  aeeused 
IxTMinsand  thrnrcessiliesof  tliecaiiäe.  It  wuauMiuilly  thctiirtiirc 
of  water  which  was  employed,  and  it  seems  that  sometimes  the 
«ccused  was  foiv.'ed  to  <lrink,  and  sometimes  water  was  thrown 
upon  him;*  for  tills  puriwse  he  was  stretehed  naked  upon  a 
wooden  horse,  to  which  he  was  Iwund.'  A  gradation  was 
importeii  into  the  tortures  by  liavinji  two  patterns  of  wmxten 
horse,  "the  little  and  the  big  horse."*  There  were  other 
kinds  of  torture  of  u  more  rortuiilnhle  description,  — that  of  the 
"  pelote."  *  and  pmbabiy  that  of  the  "  e))urtepointe."  "    Sonte- 

'  T.  207.  Cf.  I,  4fi3  :  '-KolwUWiuiiUiig  the  «aitl  I'liofiasian  bn  wn* 
«kuwd  lit  bv  put  t^  ÜK  (orturt-  iwb«  un  ihe  suMHt-tlinK  «liiy.  Vo  lUHn-rlain 
aail  inquire  if  he  knew  an.vtUinK  more  ot  the  said  ptiiM>nia(p<  than  he  ItaiJ 
confrsied.  or  ir  he  knew  any  olncrs  who  were  accessoric«  ('consejilaiu') 
or  cu'lty" 

'  See  I,  lUO  :  "CouBiderinK  her  nonililion  of  life,  wliii^h  is  that  of  a 
«infill  nviinan  »nA  of  littlr-  ri-iiutullon."  Id  one  Muf^  whi>n>  torture  i^  not 
Mditiini.ilim^c]  it  it  drnlu-ri'd  lliat  tin?  M4^t-U!H<(I  i»  "n  rcsixvtithin  man,  not 
aulTi-riiis  i>r  in  witnl  of  moiu-y.  ix-riLUm.-  ln>  is  well  uikI  ili-orolly  fjolhcil" 
(II,  28).  Cf.  "Coulumi-  ik-  üragcra^^"  ßovrilot  de  Hitlubourg,  W,  2,  p. 
I01<^,  Art-  XVl.  "fy\  eapluK  fui'iit  diclur  Burp'nsi»  pro  i?rimiiieeii|iitali 
pilbtieo  rej  manifeslo  et  sit  la\i»  (^onditiunii*  quod  ipsum  oporteat  ((iis- 
tionare." 

'  I,  p.  I4"t:  'Wncl  iK'fore  wuHt  «iiall  be  eivrn  him  Hi  «trink  or  any  he 
Üirtiwn  upi>ti  him." —  1.  I7fJ :  "Whi'M  in-  ha*  Imrn  (pi'eii  a  lilll.'  to  rfrink." 
On  newly  every  pa«t  tf^xprcasiftna  lik«  th-M*  appi>ar:  "Then  watt-r  w-ill  Ih> 
iövvn  liim  1u  ilrink.    — "Thcti  &  litlk'  v,-utt<r  nhuuld  1h<  Ihruwti  u|V)ti  h<<r." 

* "  WitH  iülrip|>r<l  naketl.  put  an<l  Ixiiinil  in  ihe  nw-k."  Sueh  L'xprc^nions 
AMI  of  Ronstant  ououir^npe,  Se«,  ftir  ex«mpl<>,  I,  'JfM :  "Tte  «aid  Mar- 
Kuvrile  was  Binpped,  bound  lo  Ibo  rook  by  Hit-  haotlH  and  fM't." 

'  S»f.  for  examph'.  1,  207 :  "This  pri?oiiiT  wiw  put  to  lorture  upon  the 
lIlUeNMil  hill  »'Mjilcii  honte  "  —  S+'S:  "  Wa«  torlun'd  U|H)n  Ihe  Mule  honw 
and  « lii-ii  il  vma  itv^red  to  put  him  on  llie  liic  liortt-  he  «unieslly  implori>(l 
ttiat  be  be  set  fr«'e." 

*  I,  312:  "Was  bmu|:hl  liaek  agiiin  aud  put  to  lliu  türtiirr  of  thn 
'pelotw.'"  —  II.  TA  :  "BMuiuae  be  would  mmfess  ootliiui;  lie  wa«  put  to 
Uie  torture  of  the  'pelote.'" 

'  ft,  203 :  "  WoH  Ktripped  quit«  naked,  put,  bound,  and  stretched  out 
to  the  lorture  of  the  ■eourtcpoinle'  upon  the  Utile  horw." 
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tiroes  the  severities  were  moderated,  aiul  they  tortured  "  mildly  *' 
("  doulcfmcnt").' 

It  is  apiMirent  that  the  torlxire  ctmld  be  repeated  indefinitely; 
its  reiK-titiuii  liiid  no  other  limits  than  the  judse's  juTtinaeity  or 
the  accused's  slrvngth  of  rcsislaiicc'  It  wjis  n  tcmbtc  method  of 
exam  inatli  111 ;  but  it  must  be  acknowledged  that  it  usually  sue- 
treiled  in  extoniiig  the  truth  from  verj'  questionable  character* 
amenable  to  the  tribunal  of  the  pn>vo$t  of  Psriä.  As  a  genera) 
rule,  from  the  moment  they  are  put  to  the  torture  they  eommence 
A  geueral  coufession  of  the  ino§t  uiiedifying  description  ;  the  list  of 
thefts  und  murders  Ieiif;thenä  iiideliiiitcly  under  the  pen  of  the 
clerk  of  court.  If  we  remember  the  state  of  iiiseeiirity  oiid  tlie  dep- 
retlations  revealed  by  tlie  "'  Registre  criminel,"  we  t-an  understand 
the  stem  und  liursh  attitude  of  the  meu  uf  ttiut  time  toward»  ac- 
cused persotui.  But,  ou  the  other  hand,  torture  »ometimeK  lends 
its  formidable  aid  to  the  prejud)eet<  of  the  period  and  stamps  with 
its  approval  the  must  rcKrettable  errors.  In  an  actiun  for  wrcery, 
when  under  torture  for  the  fourtii  time,  a  woman  finally  eonfe-eed 
that  she  had  seen  the  devil  and  hail  heard  him  speak.  "  Ar«I 
then  .  .  .  appeared  before  her  an  enem>'  in  müix  and  eouditiuii 
of  the  enemies  acted  in  the  I'assion  plays,  except  that  he  had  no 
horns.  He  spoke  these  words;  'What  wantest  thou*"  .  .  . 
And  »he  who  a|K-ak.t  aaid  to  him  .  .  .  unil  »he  who  s{>eukä  saw  the 
said  enemy  depart  through  an  open  window  of  her  room ;  and  on 
lenvinfT  the  said  honse.  this  enemy  made  a  great  noiHe.  as  of  a. 
whirlwind,  of  which  ähe  who  speaks  was  in  very  great  fear  aiid 
trembling."  * 

ronslitutions  there  are.  however,  nihii-ft  enough  to  endure  these 
sulleriiypt,  and  their  owners  escape  with  their  lives  whatever  the 
judge  may  do.  Thevenlu  do  Braiiic  was  put  to  tlic  torture- 
four  time.H  without  confessinK  anylhinR;  so  tben  "taking  into 
account  the  nature  of  his  constitution  which  is  that  of  a  per\Trac 
man  of  obdurate  and  wicked  disposition,  whose  offenses,  by  him 

■  1,  dll  :  "Were  of  opiDinn  llml  .  .  .  Lhiit  priaont-r  üliould  Iw  mildly 

Eut  to  lb<r  t*)rlun.-."'  —  ll.  523  :  "  Esofpl  thai,  lu  oouiiUlivstiun  trf  his  agv, 
r  wit«  only  uticf  (ix-hImI  nod  tori  unil  and  ihnt  mildly." 

■  MarRut  dt-  La  Barre  is  torturiHl  four  limes  ll,  330.  333.  335.  353). 
Kegnault  do  Poilly  "in  order  lurtticr  to  Irarn  tht^'  inilh  from  hjn  Up«  iroa 
tortured  five  time«  on  so  ininv  differpnl  day»"  ll,  432). 

'This  tirow«<ltni:  il^sl»  with  wiicberafU  vneuety  rvminisaent  of  the 
second  id,vll  of  TbMKritUB.  A  <^urt*<»An.  M&rion  rE«ta16>,  U  really 
smii'U-n  irith  Im^  Iovpt  whu  ia  »bunt  u>  gpt  niurrinl.  Thn>ii(h  ih«  inclru- 
mentality  of  an  »Idtr  friend.  NFariEDt  tU  Im.  Bturv,  abc  enuf^  arllcxn 
hanii)!'»  i)HdU  to  Im?  v&bX  upon  him.  Marlon  «as  turturt^l  ihrw.-  itintis 
and  Margvl  four;  both  were  burned  aliv<;. 
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(lone  und  L-ommitted,  ctmlfl  not  be  ascertiiinml  by  hU  confi-ssioD, 
thnußli  when  miy  one  commits  crime,  ami  {lues  not  call  witnesses 
he  should  dt»  »o  (confers) ;  und  considering  that  he  lias  been  for* 
merly  Uaiii^ihed  fur  utTenses  done  and  committed  by  him  und  ac- 
quitsced  in  the  said  banishment  .  .  .  and  that  lie  h  an  incorri- 
gible man  .  .  .  deliberated  and  were  of  opinion  that  the  said 
Tbevenin  de  Brnyne  dionld  be  forever  bani.shed  from  the  klng- 
doBO  of  France  uii  pain  nf  the  nallows."  ' 

Before  the  confcsision  obtained  by  torture  could  ser\'eas  a  foun- 
dation for  a  condemnation  it  must  besides  hv  adhrrrd  to  without 
torture.  So  the  "  Hegistrc  "  states  that  each  time  thu  sufferer, 
bi-numljcd  with  aild.wom  niit,  ami  bruisrd,  h  led  to  the  kitchen 
«f  the  ChAteiet,  he  is  there  warmed  and  strengthened  ;•  he  i» 
then  interrogated  anew  on  trial  without  other  constraint  than  the 
fuitli  of  hi-s  oath.  If  he  nrtrart,  the  confession  obtained  by  tor- 
ture goes  for  nothing.  It  is  true  that  the  prisoner  naturally  reck- 
ons on  being  put  to  torture  again :  there  are.  however,  those  who 
witlidraw  ttieir  confession  each  time  und  thus  escape  death.' 

The  above  are  the  sad  feature»  which  mark  the  procedure  of 
the  Chfitclet  de  Paris,  but  it  must  be  said  that  there  are  less  sombre 
sides  to  tlie  picture.  The  "  Rcpistre  erimiiiel  "  shows  that  the 
accused  could  introduce  his  defense  freely  enough.  We  certainly 
never  8*e  it  eondiiotcd  by  an  »d^■ocate ;  but  the  prisoner  could 
Bcrutini/.e  the  testimony  pnxhu-«!  against  him  and  offer  his  ju^^ti- 
fication.  A»  we  have  said,  the  action  often  did  not  commenc« 
by  an  information,  its  the  rule  required.  In  such  case,  if  witnesses 
are  to  lie  heard,  they  are  frequently  brought  into  court  and  testify 
in  presence  of  the  accused,  who  has  every  facility  for  contradicting 

'11.  147:  ff.  I.  I63i  " Conaidmng  .  .  .  that  tlif  «aid  prison*ira  hav« 
a«luiowlul^'d  and  ponfeitsMl  as  Itttk'  as  possihU«.  mljin]  their  iionditian 
and  tbi>  punislun^nt  nf  imprisoom^'nt  sullored  hy  thom.  dolib^rat^d  and 
were  of  «pinion  (.li&t  tL*'«e  priÄoitor-  should  he  wvolved  iu  th*  pillory  in 
lhf>  timrlft'l  plane,  thi»  fiiii""'  nf  thoir  judKinfnl  hrinj;  them  profllaJmed, 
itnd  nTtcr  ihat  bnniKhfi)  from  ihr  t.own.  thi>nfT(1»in,  und  provoHtMhip  of 
I^ari^f'jp-vtr."^  1,  iHJti:  " Coniidchri;  Ibul  llii»  Ik-rtbntid  i»u  woncltiriaK 
ituin.  mid  hin  fi>ti(iiiioii,  that  il  wrix-  wi-ll  In-  should  Ih-  tortured  onuu  mom, 
and  if  he  (^<ln^l-s.M'cl  iiotltirit;  hirlhir  thitn  h  «tAtcd  aluiv«-.  Iliat  h«  shinild 
be  drawn  in  the  rart  m  i!ni  i-rnirt  of  Puri*.  wher«  hi«  U-ft  far  tihould  b« 
lopped  oft.  and  h*'  «hoiild  (then)  Im:  b&nislu'd  fort-v^T  trum  Ihtt  üaid  town 
of  Pari«  Atid  a  rudiua  of  t«n  I.'iu!'1ch  urmiad." 

'  Th«  iiBual  furmuJa  ie:  "So  waa  put  out  of  this  (torture)  and  broueht 
to  1m>  wannod  in  tho  kilebt'O  in  tho  üusloinary  niaimt-r";  CNHMionolIy 
M>in<']hiiic  nioFf  is  said,  I,  I<1T  :  "  .\fl«T  he  bad  bt-en  vpry  ihoroiiithly 
wiifimd.  tkithicd.  and  rern\''hi-'l.'  —  I!.  373  ;  ".Vflcr  he  had  Dts-u  wrU  and 
hisunly  naniuii,"  —  1,  i'i-i  :  ".Arier  he  hod  be^in  fed.  wamicd.and  re- 
trefhii),  u-jL«  Mtpilii  liniUL'ht  tmck  tnio  judumoDt." 

*Ptwcm  of  Joi'Kiiii  d'F:«)mi(rn«-.  IE,  :'Ü-3C:  b»  i>  merely  "baoished 
frota  the  kingdom."    CJ,  1.  4ah  et  atq, 
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them.'  ^^'hen  there  is  an  information,  several  passages  show  that 
the  ucx-usvU  in  cviivvrsant  with  it.*  If  the  sccund  part  of  the  ac- 
ti»n,  the  inqu&ä,  is  entered  upon,  we  find  in  several  plaees  that 
the  mode  of  proceeding  already  outlined  by  Beaiinianoir  is  fol- 
h)W(;d ;  Üii-  nitncäaca  are  hmuKlit  face  to  fare  with  the  ueeiLHt) 
and  take  oath  before  him,  so  thiit  he  may  pres^eiit  his  grnund»  of 
objection,  but  they  testify  out  nf  his  presence,  before  the  exnraincr 
("eiiquesteur")  alum-.*  Bm  acci>rdiiis  to  Uir  traditiotiar\'  iiriri- 
ciple.  the  i)risoner  is  made  aequainted  with  the  depositions,  wliich 
are  Tc»d  to  hini :  "lie  denmndetl  atid  ri-(tia-str;d  that  upon  the 
depooition  of  äjtid  Marion,  wliich  wan  read  to  biin,  »he  should  tell 
the  truth."  ••  —  "  After  th«  deposition  (of)  Gicffroy  Olivier,  read 
to  him  verlialiin,  »greed  witJi  and  relieil  on  everything  for  or  ngtiin-it 
him  or  ^id  of  him."  ^  i?ometimeä  a  request  of  tlie  accused  that 
the  witness  testify  anew*  in  his  presence  is  panted.  "  Maccte, 
nife  of  rienne(|Uin  de.lleuiliy  .  .  .  petpiested  if  siie  wislieil  to  rely 
upon  whnt  tlie  .-iaid  vitch  woiihJ  say  and  li-slify  fur  or  against  licr, 
says  on  her  »uth  Xo,  and  that  sJie  would  willingly  hear  her  »jieak, 
and  for  ttiis  (reason)  .  .  .  the  said  mons.  the  proviMt  causes  to 
come  and  attend  in  jutljcnient  the  Auid  Jehanneilr  Itriguc,  wlio  is 
said  to  be  a  witch  ...  in  tlie  presence  uf  the  said  Maoete."  * 
Moreover,  fop  the  purpose  of  avoiding  any  dilTieuIty.  it  alio  ha|>- 
pcns  that  after  the  information,  instead  of  proccctling  «nth  the 
iiKjUest  io  the  form  abM\'e  dentrribed,  the  witrK>sH<>s  may  )m'  ntnile  to 
testify  in  op*n  oiiirt  in  presence  of  the  occused  :  "  By  the  opinion 
of  till'  suid  councillors  it  was  ^aid  .  .  .  that    Marmot  .  .  .  und 

•I,  134:  "Whieh  prisoner,  havine  heard  the  depo^tions  hnv-'ioberore 
vri1t«0.  iDftd«  in  hin  prcoenee  by  the  i^id  ttilel.  arc!  Uavi<l.  uaa  ank*^." 
*to.  —  I,  301);  "B<>fin>'  flirt  hi't  prncccdinir»  »hall  I'c  tokvo  aeuintt  lhi>Miid 
priuiiMY«.  thp  KAJd  Icnishi  .i1tn.ll  lii>  drapHTi-hM  .  .  .  o»  n  dni,-  lixcyl,  lo  bn 
cxamini-«!  upiiti  ttw  siiid  nmtU-r,  iu  lhi>i)rcH-iict>ur  lln-  »«id  iin«iniT»."  —  I, 
'iVi  illu*  [oUuniiii:  rvlaU'«  tu  ctTlitin  lu-rb»  (uuud  in  lUt?  pu»i.-!isii>n  wi 
tlu' lici^iiDiyl. and  wlilrh tun mipihim-U  lobe  poisonmi») :  "Por  ttii»  piirpoae, 
Richart  d«  Butra.  berhal»t.  was  Hummonwl  into  hia  presenc«  ...  to 
whom  w«f«  shovn  the  herhn  above  mentioned." 

■  I.  407 :  "  Dp»i(>d  liavinir  pvvd  .  .  .  spuk«'»  tho  word»  menliuned  in 
thninformution."  — I.  *JlUI  :  ".Auto  tlic  W(ird«iv>ntnin'M)  inlhcMiid  infuritiA- 
linn  (Irrütnil  lo  luvo  hn-ii  Hpoki-n  by  Iter,  «he  till«-«  niilhiiiK  nt  ibi'in." 

•Si-o.  (>9iH-i-üiUy,  II,  p.  2U  rl  «eg.  ;  four  dt'ptiTiilionB  »n-  ouoli-d  :  in  ill« 
«aac  uf  fiM'ii  wilm-s»  It  ib  tmid  tliat  h*'  h»»  Ih-^ii  t-u-iini  in  Ibf  pifMiii-e  .if 
Chariot  uf  Couvers  Ithc  a<'cuiwl)  .  .  .  heard  and  esatuined  id  th«  ab- 
seneo  of  the  siiid  Churlot :  "ihoy  are  int^TrogÄtt-d.  as  in  Beaunnuioir, 
«ODflemine  the  fact«  of  the  rviwript  bcreinbefore  wriLleo." 

'I.-J04.  »1.415;  ff.  II. '200.^*7. 

*II,  320:  I,  3Ö0;  "Aitkod  if  .  .  .  nh«  wciuld  rely  upon  and  Ix^iov«^  in 
vhat  tlic  süil  AßFcl  shimld  any  und  dcponi'.  Thi-ioiid  Margot  («id,  Y«i*. 
proi-idnl  tluii  sbf  hfurd  him  !<|H!ii.k  tuid  (but  be  luuk  tlm  naih  in  hi^r 
preaencv.  And  tor  itii»  pur|)o«e  th«  afomkid  Antx*!  «a»  suinmoned.  who 
.  ,  .  said  and  teEtißed  in  proseoce  of  th«  said  Margot." 
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Jehennette  of  Ble.  exiimined  in  the  said  inforniatt»n,  sliould  lie 
anew  made  to  swear,  and  be  heard  and  examined  in  presence  of 
tbe  said  prisonirr.  .\iid,  tlii?  June,  and  imim-diatclv  the  »aid 
nMtnen  *tTe  summoned  into  court,  the  depositions  of  whom  tlie 
said  prison«  .  .  .  referred  to;  (and)  who  were  examined  and 
testified  in  presence  of  the  »aid  prisoner."  ' 

If  the  law  is  ^-verc  it  still  rndcavors  to  administer  cvrn-haitdcd 
justice.  'Hie  afciised  has  thp  op[xirtnnity  tn  j>rove  his  inno- 
cence;' from  the  moment  when  lie  invokes  some  justificative 
fact,  stich  at  nlibi,  cx-rrv  efTort  is  uiadi^  to  fucilltatt^'  his  proof  of  it. 
If  uiitompiicaled  fails  only  liave  t«  tie  verified  and  the  «■itnei-«»! 
tu  be  livard  are  at  hand,  tlie  judge  has  them  immediately  examined 
into ; '  or  an  examiner  is  tteiil  fmm  the  Oiiitelct  to  s«L-unr  th« 
testimony.*  "Oi  hearinRthe  mnfessiouof  wliieh  pru^oner.  tlie  said 
master  Nicolas  Etcrtin  was  onlerrd  to  n-pair  to  this  Ud>-  of  F>Tiie3 
and  a.s<vrtain  from  her  whether  or  not  the  said  pritwiner  had  told 
the  truth."  ^  Or  a  regular  informution  might  even  be  opened; 
"  Ordered  the  said  maater  Jehan  Soudan  tliat  he  shouhl  commune 
with  ami  examine  the  sbmI  ;Vnc<el  Gohier  and  .such  others  as  he 
mijtht  see  as  should  seem  pmiwr.  tn  ascertain  if  the  alibi  offered 
by  the  said  Mari;ot  was  true  or  not,  and  that  he  slwmld  n'[Hirt 
what  might  have  been  done  in  this  matter  next  day  or  as  soon  a-t 
mi^ht  conveniently  be  done."*  The  accused  had  only  one  re- 
course against  sentrnces  to  torture —the  appeal  to  the  I'arlcmeiit. 
Tile  ap|>eal,  composed  of  one  word,  stayed  the  execution  of  the 
interloeutory  decree.  It  is  hprmght  i<everal  times  in  the  "  Registre 
criminel."  but  at  the  same  time  it  is  noticeable  that  the  Parlemeut 
always  affirms  the  decisiun  of  tJie  Chfitclrt.' 

Although  the  main  features  of  the  criminal  procedure,  as  we 
have  jujt  sketched  it,  were  already  sctth-d,  it  was  still,  on  certain 
pciint--«,  ctiatigeiibic  and  uiicertnin.     Greater  precision  was  essenual. 

'11.81. 

*  Li-l  u»  niiv,  ill  pAMinf .  thai  In  on«  in^tanne  tlie  quettlion  uf  (rhtilli>ti^ 
to  ilic  juiHcial  dii.'i  ariw^  id  ihe  ■'R*^*tre'' ;  th«t  wan  \ixv  <■«»•  of  u  ptcjr 
Kirt,  "f  w-LijDi  we  luii>-  »(wkeo  br<ort:.  and  wbo  no  tlvubt  had  litard  g«Dtle- 
ueii  talk  <uf  it)  I.  3-M. 

*  II.  'M'n  "Jnhno  Vilvte,  dour-keppn-.  w»  ordflnd  bv  til»  «aiil  Um»> 
tenant  to  «u  njHi'itil.v  ui  tli»  »aiil  nn'  <\f  lit  Vt'tim<ri<'  ana  «uu^  lo  t^m^ 
all  the  woiiK^n  IWinz  ihiTi'  I'lurugivl  in  the  bii^tincM  oT  bindiiu  hfmp.  i« 
bv  «'XAniinnJ  by  lb*.-  :<ai<)  iMuU-tikDl  in  n<«pt«:L  of  what  ia«at<l. '  —  I.  411  : 
"  It  is  nriifreH  that  ibi.-  ^aiil  Oirffroy  Olivier  sliaU  b«  aonl  foe  aud  made  to 
finn»  into  the  prvwiiet-  ot  Ute  »*ld jpriaoner," 

*  II.  2:t2;  1,  4tM;  fl.  301 :  "The  lutid  MasK^r  Dr«ue  d'Ars  is  com- 
BiauUcd  to  jauroev  lo  llib  lady  and  exaniine  licr  .  .  .  u  well  and  asfidu* 
casly  as  pomible.' 

>TI.  411.    .         *  I.  340.  '  I,  334 :   II.  143,  144.  299.  415.  42$. 
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To  Rcoomplitth  this,  we  fitid  th«  "  rt«ilein*nt."  or  rc-examintttion  of 
witnesses  introduced.  AocordinR  to  an  old  custom  it  was  rmt  Itie 
jud^c  bimscir.  but  a  sfwcial  delegate,  who  heard  the  witnesses  in 
thf>  information  ami  mhiciyl  tlit-ir  driHisitionK  to  wrifin^.  It  was 
usually  an  officer  of  the  court  and  sometime»  a  practitioner  who  laid 
the  inforuiaii«n,  with  the  ussistanif  of  «  notary ;  iwinetimcs  the 
court*!  kept  special  functionaries  charged  with  this  duty,  who  hore 
the  (Jd  name  «f  " enquestrAtg."  "The  king's  procurator  and  the 
civil  party  cause  inf«)niiatKiii  to  be  nmde  of  the  crime  com- 
mitt»!  by  a  serfteant  n>yal  or  of  the  !i»rtl  high  justiciar,  (to  act) 
with  whom  is  summoned  a  notary  royal  or  of  the  secular  court; 
and  in  some  places  the  order  of  the  judgc  is  twkcn  to  do  this;  in 
»titers  that  of  the  '  emiuesteur '  of  the  jurisdiction  to  which  the 
report  is  tn  be  made ;  in  othere  the  *  cnqncstcur  '  only  Ls  empowered 
to  comluct  the  infonuation,  wliich  is  utireajsonable  and  leads  to  a 
multiplicity  of  parties;  in  other  places  the  order  of  the  judge  is 
not  taken." '  Tliese  custoDis  wert;  %'ery  incimvenient,  at  they 
placed  the  most  important  interests  in  the  hands  of  an  inferior 
officer.  In  urder  to  rectify  these  iiiconvcniem-es  it  was  provided 
that  the  judge  ought  himself  to  hear  the  witness  anew.  Tlii»  wm 
the  "  re-exarainution  to  confinn  "  ;  "'  The  witnesses  examined  by 
the  judgr."  says  Ayrautt,  "  arc  not  subject  to  confirmation  unless 
the  cause  be  removed  from  him,  as  from  n  judge  suspected."  ' 
This,  moreover,  assumes  that  the  aforetime  division  of  the  action 
into  inforjnatton  an<l  Inifurfi  hud  beeome  a  dead  letter,  ami  that 
the  inquest,  as  we  have  described  it,  had  fallen  into  desuetude; 
it  had  undoubtedly  aln-ays  been  admitted  that,  whether  the  My 
cused  a^'icnted  to  it  or  not,  "  iiifoniiHtion  »hould  be  tantamount 
to  inqunit."  The  infonuation  will  ultimately  tend  to  al>sorb  tlie 
rest  of  the  action.  Simultanmusly  with  the  introduction  of  the 
confirmation,  as  the  awiised,  in  the  "  extniordiimry  "  procedure, 
received  neither  copy  nor  knowle<lpe  of  the  information,  the 
custom  was  begun  of  confninting  him  with  each  witni;»s 
separately.  This  was  the  least  that  coiiW  be  done,  an<!  it  was  at 
this  moment  that  the  accusn)  must  prefer  his  objections  (to  tJie 
witnesses)  if  he  luid  any  to  offer.  As  to  priMlnnng  witnesses  »n 
llis  side,  this  wfis  probably  forbidden  soon  after  this  period,  at 
lernst  unless  by  authority  of  the  judge  after  the  witnewes  for  the 
accusation  bad  been  heard,  rc-examincil,  awl  oonfmntcd. 

'  Imberl.-PnUnw:"  1.  lll.e!i,  2.  No.  J  <Miition  of  ItXM) ;  (/.  Ayrault, 
»p.  »r.,  1,  III,  An.  1,  No.  4U.  AllLmiifh  the  authur»  I'iu-d  betone  to  tb« 
lino»,  the  eintum«  Ihcv  diuwriltf  e»  luMsk  u>  nu-litr  liniiM. 

*Op.  at.,  Bool:  HI.  .\rt.  2,  No.  SS. 
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Under  such  a  system,  all  that  remained  of  the  ancient  accusa- 
tory procedure  must  necessarily  vanish.  The  accusation  by  formal 
party  died  out  in  the  1500s,  without  being  suppressed  by  law; 
"  It  is  to  be  noted  that  formal  parties  are  not  allowed  in  France 
to-day,  Be  it  known  that  any  one  may  be  arrested  and  impris- 
oned for  an  offense,  without  prior  information,  provided  he  who 
constitutes  himself  formal  party  will  submit  to  imprisonment  like 
the  other."  '  —  "  This  was  undoubtedly  done  until  not  long  ago, 
and  such  accuser  was  called  formal  party,  but  this  is  no  longer  the 
practice.  And  I  certainly  have  never  seen  it  happen  but  once : 
this  was  a  case  of  two  unknown  foreigners  who  had  no  sureties. 
...  I  allowed  it  in  their  case  because  they  were  unknown  and 
proposed  it  themselves." '  Henceforward  we  shall  find  but  one 
real  accuser,  the  king's  procurator  or  those  of  the  lords ;  the  pun- 
ishment is  indicted  in  the  public  interest,  and  no  longer  to  satisfy 
a  private  thirst  for  vengeance.  "  We  have  two  kinds  of  accusers," 
says  Imbert,  "  those  who  prosecute  the  interest  of  the  king  and  the 
common  good,  who  are  called  king's  counsellors,  that  is,  the  ad- 
vocate and  procurator  of  the  king  or  of  the  lords,  possessing  high 
justice ;  they  seek  for  corporal  punishment  and  suitable  and  pe- 
cuniary penalty  against  the  delinquent ;  the  others  demand  repara- 
tion of  their  civil  interest,  which  they  have  suffered  because  of 
the  offense  committed  upon  their  persons  and  to  their  property 
and  do  not  seek  for  corporal  punishment  by  our  practice,  although 
they  might,  according  to  common  law,  be  able  to  seek  for  corporal 
punishment  and  reparation  of  their  interest."  ^  The  injured 
individuals  did  not  quit  the  action  altogether ;  they  remained 
in  it,  as  we  said  when  speaking  of  the  denunciation,  for  the  pur- 
pose of  claiming  damages.  From  the  above  comes  the  constitu- 
tion of  tile  civil  party,  one  of  the  most  original  features 
of  our  criminal  procedure.  The  injured  person  is  to  all  intents 
and  purposes  a  party  to  the  criminal  action ;  he  brings  wit- 
nesses ;  it  is  really  he  who  originates  the  cause  by  requesting 
from  the  judge  permission  to  inform,  "  faire  informer,"  as  the 
phrase  will  run  as  long  as  the  ancient  law  exists.  The  steps  in 
the  procedure  are  taken  in  his  name  and  at  his  expense.*  Be- 
sides, the  public  prosecutor  is  not,  as  a  matter  of  fact,  the  prin- 

'  Imbert,  "Pratique."  Ill,  ch.  1.  Noa.  11,  14. 

»  Ayra-ult,  op.  cit.,  Book  III,  Art.  1,  No.  15. 

'  Imbert.  "Pratique,"  II.  ch.  I.  No.  3. 

•"Mo8t  frequently  the  king's  procurator  and  the  civil  party  »re  claim- 
ants together,  and  then  the  civil  party  bears  the  whole  expense  of  the 
crimiDal  process."  Imbert. 
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cipal  party,  but  a  joiiii  party}  The  constitution  of  dvil  party 
("  partie  civile ")  is  in  reality  a  combination  of  fonnal  party 
("  partie  formfe  ")  and  of  the  ancient  denunciation  by  the  injured 
party ;  henceforward  it  will  be  totally  distinct  from  the  denuncia- 
tion, where  the  private  individual  is  merely  the  instigator  of  an 
action  in  which  the  official  prosecutor  figures  alone. 

'  "The  king's  proourator  is  forbidden  by  the  Ordinances  to  join  with 
any  civil  party,  without  priwiofonuation."  /mfrert,  "Pratique,"  III,  oh.  1, 
No.  3. 
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FRENCH  CRIMINAL  PROCEDURE  UNDER  THE 
ORDINANCF:»  of  the  t4008  AND   ISOOs 


S3. 


rntroduetory, 

Th<.'  OrdiiiAnoe»  of    1498  uad 
l&ifl.     ThoOriminal  Action 

JD  lIlL'  15008. 

l*roU«l*    UKHiiiKt    the    Ordi- 
Dintw  of  1.^3!).    CoDst&ntin. 


Du  Moulin,  and  PIcR«  Ay- 
fault. 
Tht'  Criminal  Pnn^diir*-  anil 
the    StftU«-<lencral    o(    ibe 
1500  b. 


§  I .  Introductory.  —  We  tiow  enter  upon  a  period  of  change  and 
formation.  In  thia  tievelupmwit.  which  wi  mati-riaily  chaiiK«! 
thv  mmiiml  procHvlurc,  the  judicial  practice  »f  the  royal  courts 
was  the  agency  whose  iiifhieiice  wa-s  rrtpt^rially  felt.  It  was,  indeed, 
practically  the  only  factor;  tlie  leftislative  power,  that  is.  tJie 
royaJ  power,  had  onJy  intervened  to  affirm,  in  some  short  pro- 
visions of  the  OtdiiiuiHt»,  rules  already  rec^igriized  und  admitted. 
That  duality  of  forms  which  divides  the  criminal  procedure  into 
"onljnary  "  and  "  cxtranrdinary  "  process,  the  ko-stonc  of  the  whole 
«difice.  was  estabtishe<l  by  the  juri-^^ts  ami  by  actual  practice. 
But  when  the  evolution  ha<l  been  completed  and  tlie  system  had 
attained  it»  full  dcvdopmcnt.  royalty  strpiK»!  in  tu  enibudy  it 
in  statute  law.  Several  famous  Ordinances  at  the  end  of  the  1400b, 
and  during  the  first  half  of  the  löÜOs.  are  declaratory  of  already 
settled  rules  of  the  cu«tomul  law.  They  particularize  various 
points  on  which  the  practice  was  wantin;;  in  exactness,  or  erro- 
neous. If  they  introduced  some  new  severities,  it  may  be  said 
that,  even  in  that  resfax-'t,  they  but  hastened  what  practice  would 
have  ultimately  effected»  and  probably  ßeneraÜKed  what  it  liad 
intrudured  in  some  particwUr  place.  Of  these  Ordinances,  by 
far  the  most  important  are  those  of  1498  and  I5;t9.' 

§  2.  The  Onliiianc«s  of  1498  ftnd  163».  'Die  CrinuQkl  Action 
in  th»  IftOOB.  —  The  prinn[)al  ptir[Htse  of  the  Ordiiianw  of  149S, 

'  The  IrnKlhy  Orcltnnnn^  of  KiOI  ilaamberl.  XI,  p.  464  et  ati/.)  is  mtrcly 
ao  adaptati;>u  uf  vurlivr  ordUiäuces,  to  suit  Norma^ndy:  tn  n>Kuril  to 
criminal  manors  in  jianii'.ular.  Article  184  et  »eg.  are  mcrvly  repi-tiUous 
of  Article  IOÖ  el  se<i.  of  the  Ordinanoc  of  1498. 
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8Ö  far  as  il  ooncems  our  subjet-t.  was  t(t  distinpiish  dearly  the 
"  firdiimry  "  from  (he  "  extraordiiuir>'  "  procedure.  ai>d  to  point  out 
how  one  or  other  of  tlie?>e  mif^lit  be  choä<-n,  und  whjit  Torms  were  to 
be  followed  in  either  case.  Kiisl  of  all  un  information  must  bp  liiid, 
a  document  which  was  kept  secret  from  every  one  cxce))t  the  king's 
procunitors.'  "After  dolÜMTiktion  on  the  said  Information»,  a 
'  dictum  '  shall  be  made  in  writing.  i^iKned  by  bim  who  shall  have 
»eeii  and  reported  ttirm,  which  ^llall  contain  the  provisions  as  to 
personni  eitution,  arrest,  etc."'  If  ocraHion  requinil,  cttiilion 
or  capture  was  the  next  step :  then  came  the  interrogations^,* 
which,  along  witJi  tiie  inforaiatioiw.  were  at  onrtr  communicated 
to  the  kinjc*»  procurators,*  so  that  tliey  might  file  their  cbarftes. 
From  this  point  the  procedure  became  bifurcated  :  ''  Article  IflM; 
And  it  shall  be  dendi*it  wbetlier  the  pnHt^ihire  slull  t>e  cxtraonh- 
naf>',  or  if  the  partie»  sUa.\\  be  heard."  If  the  latter  method  was 
deoidixl  uptm,  the  |Mtrtie»  "shall  be  heard  in  trial  in  open  court 
before  an  order  for  further  hearing  shall  be  made,  and  tliat  done 
the  said  parties  shall  lie  heard  bj-  our  said  bailiffs,  seneschals,  and 
judges,  or  their  heutenanti».  aa  shall  appear  proi>er:  "  *  that  is  to 
say,  the  procedure  was  to  be  by  inquests  C*  enquftes  ")  and  plead- 
ings according  to  the  old  forn»,*  A  quicker  procedure  euuld, 
however,  be  followed.  The  king's  procurator  or  the  party  Diigbt 
declare  tliat  ihe.v  would  take  law  by  the  confession  of  tli« 
accused:  "they  shall  Iwltce  tJicir  motions  in  writing  only,  tu 
which  the  nccu.'w<l  who  pleads  guilty  can  reply  in  ejctenuation 
only,  and  that  being  done,  justice  tchall  he  administered  as  i& 
proper."  ^ 

If,  on  the  contrary',  the  "  extraordinary  "  procedure  was  decided 
upoii.  the  ordiDaQce  goes  on  to  specify  its  two  di»liuctive  features, 

'  Art.  120  (fÄimftcrt,  XI.  p.  307) ;  Art.  96  r(  a<q.  (p.  362). 

■  An.  HS  (p.  302). 

*  .\tI.  IÜC  :  "  L^t  all  Ibose  imprisoned,  anrüstwl.  or  RummnnM  to  appvor 
pf-r>4>ii&l!y.  h«  examtacd  with  all  «peBd  hy  our  said  bailifla.  st-iiMcbftlii, 
anil  jiiiIkiw.  or  Itipir  liftut«t)autA.  and  let  tbe  niatlcm  bo  lirviKttvliMl  suni- 
■narily  and  oniK-luiivply,  our  ülvonat«  and  procurator  aiul  th«  parlj«« 
(civil  purlii««)  hcrinK  hc«r(l." 

'An.  107:   "NutbioK  boioK  BbovTD  orcumtnuDieatcd  to  tbvpartio»." 

•An.  107. 

*Arl.  119:  "The  ^rties  ar»  iiummanHt  confrontativelv  and  bj-  in* 
quwta."  — Ar;,  118:  "Theoatweahall  Ix- iiii'd  publicly."  T/.  OrdiiuiniN'or 
lAOZl I tambtrt.  \I.  p.  241).  Art.  84  :".\nd  in  n>|(ard  totbecaaceof  priiuinon 
and  thCMC-  summoniliJ  (O  apprwr  pnrBo&ftlly.  or  othtr;«  wbu  daBinr  lo  com« 
tnta  onurt.  we  will  and  orHkin  that  nur  nwi  advoc«l«.  who  tttuiU  piv*d 
oar  csuvp,  nbnll  rr«iil  onr  ml  longth  thn  ehufw.  inforrnaiioDs.  and  ron- 
ffiMonn,  «nd  adopt  tb^  «pproprute  conclnaoat,  «o  Ihni  the  dolioquontji 
may  M-koovrledce  tli«ir  oSeiia«»,  aad  that  it  may  »erv^-  aa  public  L'xanpl*.". 

'  Art.  109 :  c/.  Art.  IftS. 

146 


TtTUE  II,  Cb.  nil      PBOCEDVRE   IK  THE   14008   &ND   IfiOOs  {{  2 

secrecy  awd  the  emplojTaent  of  torture.  "Article  110.  In  re- 
gard to  prisoners  and  otht-rs  uccusi*d  of  crime,  wIktl-  it  is  neces- 
sary' to  institute  criminal  uctlon,  the  said  action  nhall  be  coniiucted 
■ü  diligently  and  secretly  as  possible,  so  that  none  shall  be  appri-ted, 
in  order  tv  avoid  tht.*  »tibiiriiutioii:*  and  for^ric-s  which  mi)i;ht  be 
made  in  siifh  matters,  in  the  presence  of  the  clerk  of  court  ('  pref- 
ficr ')  or  of  his  assistant,  without  summnning  the  jailor,  officers, 
clerks,  or  attri>diLiitH,or  any  others  who  have  not  taken  the  oath 
to  us  and  to  justice."  '  As  to  torture,  the  Ordinance  of  I4!1R  con- 
tains certain  provision»  which  are  in  reality  an  amelioration  of 
the  earlier  practice.  It  first  of  »II  pmvideslhat  the  judjtment  vvliich 
decrees  the  torture  shall  be  rendered  after  a  serious  dflibfration ;  * 
and  it  expn^sly  forbids  a  re[)ctiUon  of  the  tortua*  in  the  atiwnce 
of  fresh  evidence.'  Bearinn  in  tnind  the  practice  vouched  for 
by  Bouteiller  and  the  "  Rcgistrc  du  Chfitt-let."  this  may  be  wm- 
siilerei]  a  substantial  impn)veinent.  The  official  rejMirt  had  alM) 
to  be  drawn  up.  containing  "  the  form  and  manner  of  the  said 
torture,  and  the  (juantity  of  water  administered  to  the  said  pris- 
oner, and  how  often,  if  at  all,  the  torture  has  been  repeate*).*  the 
interrngutions  anil  the  replies,  with  the  persistence  of  die  pris- 
oner, his  constancy  or  variation,  and  on  the  day  after  the  said 
tnrture  the  said  prisoner  shall  be  interrogated  anew  away  from  the 
place  of  the  said  torture  to  test  liis  persistence,  and  everything 
shall  be  written  down  by  the  said  clerk  of  court."  *  There  is 
no  doubt  that  the  accused's  only  knowledge  of  the  cliarRis  was 

■  Art.  1 10.  Il  Tollowit  from  the  text  and  aU»  rrom  Artiele  lO^t  that  tlin 
d«trree  which  >oni  the  anlion  to  tite  extraordinary  prooeduro  was  not 
Kiven  in  court  and  the  parties  h>?aril. 

*  Art.  112.  "And  tue  eaJd  proceiMlini^  (hatvine  ))eea)  taken  with  all 
diUKt^n-e»  mi  sforeMiid.  down  to  llic  'qu<r4tion'  or  tortuiv.  nitr  *Ai<l  ImililTs, 
«cneschnU.  ntid  jiiil{((>ii,  or  ibpir  tiotitrn snCK.  oliaU  cnuiut  Ihc  nniil  lortiir»  to 
be  d*liljrT»t.ed  iip.ui  in  tin»  cnuoci!  i-hnnilirr  ur  olhtr  private  iil»<'<i  by 
notable  aud  UuthIv  lai-n.  not  wuitpti't  nor  (avurabl«,  aud  wlio  h»vo  not 
l>et'D  of  (^ouiiM-l  III  lilt-  partim,  mir  tidvih-aU'  and  tirociirator  lieing  preaent 
or  summoned."  Thin  i»  Ihf  vfr>'  xaiiie  Countrll  which  we  ha*"e  »wn  in 
the  "llEviKtrt?  du  DiAtt'Iot."  Tin-  Ordiaanoo  of  HHS.speakint;  in  atuther 
aftKl«  nf  torturine  "I'arx'rappMl  mpii.  oullawa,  and  vai;abond<i."  Mill  m«a- 
tion»  thoyu'/jjcr»;  "Art, 94.  .  .  .  Without  in  any  «ray  departinK  from  the 
ouülums.  iisag«8,  aad  lawfi  obeorvcd  in  cerlaia  platte«  of  our  klnvdom.  whi>r« 
tlic  «nuitoiti  ha«  1>c«n  to  jud^i^  th«<  «Lid  criminal«  with  thn  aid  «f  Judging 

*Ari.  114.  "W«  forbid  our  liailiffs,  senen-bab.  aad  judces  to  repeat 
tb«  aud  'queatian*  or  tortur»  on  Uie  iaiil  iiiiwiner  without  new  'acta 
mpimFting  pre&nmplions." 

'CotiBmaerlly.il  vaa  possible  to  put  tbeaccoaed  to  the  torture  tievoral 
tiiiMa  in  tne  course  of  the  aanae  sit  tins.  What  wtu  forbtiidoo  wsa  to 
recommunrn  it  after  that  mttine  had  endiid. 

'  .\rt.  1 1^.  The  ai>RUi<cd  wan  thu*  giv«^  twvatjr-four  bourt  for  muditft- 
tiOD  afler  Ibu  torture. 
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tlirougit  ill«  i'Oiifrontiiliom  j)Kiki-ii  r>f  in  Article  III ; '  but,  on  t)ic 
other  liunri,  it  witiitd  a]i|)far  tlmt  lie  was  iillnwwl  t<j  (vlead  hi» 
licffUM's  from  tlic  nutlet,  auH  sm-h  prtiiif  «f  (lirsc  as  was  coiiforni- 
able  t«)  th^  prnHlce  nt  that  ilate  was  immediately  taken  :  "  Arti- 
cle lit.  l"hen  shall  In*  made  «11  rioccs-yiry  pronw^s  witli  fullest 
iiifonnatioiis,  niithniiii lions,  i>r  ninrniiiljit  iiiii^  <if  witnrsseM,  or  with 
tlie  pnKif  i>f  nltl>i,  or  any  other  Tart  that  there  may  be,  if  itdiui»- 
üblv,  for  or  (igainHt  thi.'  prisiMier,  as  diligeiitly  niid  soeretty  as  pn&si- 
hlr,  ill  5iK-h  II  way  that  ncmi.-  may  Ih*  »iipnsttl."  Finnlly,  tlic 
sentence  of  eoiiHemnation  was  pronouncctl  in  prewnce  of  the  ao 
cuäod.'  If  ■'  by  the  extranrdinorx*  action,  duly  carried  out.  noth- 
ing shall  hiive  bcfii  U-unied,  am)  ii  ^liall  he  nc(fs.sar>'  to  hear  the 
parties  and  admit  them  to  ordinary'  action,  our  »aid  hailiffii  .  .  . 
shall  order  the  parties  to  he  heani  by  the.  enuneil  on  a  certain  day. 
on  which  the  prisimer  sliall  lie  brought  into  court  and  the  matter 
tri^-d  publicly."  '  As  to  lÜH-ratiun  on  hail,  it  secins  that  that  was 
only  allowed  when  the  "ordinary  procedure^' was  foIlowe<l.'  It  will 
lieseen  thi^t  theOrdiriaiR-cof  1498  is  notable  inasmuch  as  itoorilains 
a  description  of  the  entire  prucedurv.  It  is  impurlaiil  particularly 
in  respect  of  its  pro\-isinn  for  absolute  3ccre<'y  in  the  "  extraonlinary  " 
action.  Ileiiceforftard  there  is  an  express  law.  repudiatinj!  pub- 
licity, truces  of  which  wc  liavc  found  in  the  practice  of  the  L'JOO's 
and  the  14fX)s,  The  public  i»  barrwl  fn»m  the  court-r(»<')m  of  the 
criminal  tribunals,  to  which  they  will  not  regain  entrance  for  ft 
long  time. 

But  the  most  important  Ordinance  in  regard  to  criminal  mat- 
ters wiLs  that  promulgattHl  by  Francis  I  at  Villcrs-Tolterets  in 
April,  1539,  on  justice  and  tlie  sbortvninj;  of  trials.    Modeled  U|k>u 

'  But  HO  the  Ordinance  ut  ApnI.  l.'5IO.  rclatiaK  to  the  ameudmoat  of 
lb(>  taws.  pt(!..  nromubcaUyl as  a  result  of  the  awternbly  uf  tl]<<  Nohlox  ht>Jd 
nt  Lynn«  (/«fimKrrj.  Xl.  n7^ri  tr^.).  Art.. 47  :  "In  oritcr  h>i>li\it>t4')'h<'itl>uMi't 
And  iticonvi-niiMitfi  whirh  havo  tifrr^lnforc  rranilUil  friini  thf  juilgm  of  tb» 
Mtid  dlütriGhi  of  writlro  Uw  buvinc  roni)ui?U<(l  itie  i^niniiinl  a«tioi)i)  i>f  ibo 
tmid  dislriol«.  as  well  «a  ibc  iiitiui-üts,  in  LaIiu,  wv  h^ve  orilüinMl  aud 
faeniby  ordoio  Ibat  IteDciforlli  all  iTiiniiiul  aullons  and  ibe  aaid  incitiesta 
,  .  ,  :<lull  tm  done  is  ihe  veroa<-ular  and  the  language  oi  the  dblnri,  so 
thai  the  witoHem  may  hear  iheir  depooiiioiis  ana  the  criminal»  the  pnn 
«etHlinie«  had  acaiiisi  ilit-m." 

•Art.  lift:  "Oiirwiiil  IwilifT«.  mnosr-hals.  and  judeea.  or  thMr  drpiitiMi. 
«hall  ))r4ii>riuDM-  vnti-nif  in  ttpt^a  noiirt  nr  in  tlii>  rnuni'il  rluiinhi'r.  Ihnt 
bein^  within  the  prison  buuH.-,  OM-ordinic  to  the  lawful  (.■ustüma  of  thu 
dirtnot,  to  which  iAaitv  of  «ourt-rovro  or  ecwnell  *b»mlM-T  Iht-  «aid  priaoocr 
f^hnll  he  hrou];bt  And  th«  said  senten'w  pronoum-ed  upoa  him  iu  ibe 
pRM-nne  i>f  the  elerk  of  court,  who  Hhall  rerard  it  in  the  book  of  nentenem." 

'Art,  IIH. 

'  .^Tt.  119.  An  Onliiian'te  ol  the  month  Ol  October,  I4S5.  rulaline  to 
thi-  pravoMAhiii  of  PariM  (Irambt^l.  XI.  p.  147  «t  Mf.},  oontaiaH  inlvrmiinc 
iaforniation  about  tb«  prixoa*. 
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another  Ordiniincc  previously  promulgated  for  the  reform  of  the 
jit.vie  of  Brittiiiiy.  this  work  of  C'lmiuvlUtr  t'oyet,  who  uftpnviirds 
»ilTerct]  uiultr  the  i-Xcm  law  which  he  hioL^elf  hati  brought  into 
cxlstetiee,  definitely  »cttlttd  the  rules  uf  eriiuiiiiil  procedurr  in 
France.  Very  soon  i>«)ple  even  earae  to  believe  that  ii  Imd  «rij;- 
inaled  all  timt  it  dealt  with.  On  the  other  hand,  the  Ordinance 
(if  KiTO  will  do  nothing  more  üiari  take  the  system  whidi  that  of 
l.MO  hail  iirjtanized  niid  partieiilariae  it  in  its  details,  at  the  same 
time  often  inrreasinjl  its  severilir-s.  It  is  ihcreforr  useful  to  ptiusu 
here  long  enoti(;h  tf>  explain  this  system,  ehicidatinj;  the  text  of 
llie  Opdi»ai\ee  by  the  eumaieiits  of  the  authors  who  eommented 
on  it. 

This  criminal  procedupe  is,  in  tiie  first  place,  di^^inguiuhed  by  a 
certain  number  of  salient  and  chametcristie  features.  In  cvep>' 
pntu-HX-'utioti,  tlie  king's  ijrociirator  <»r  ihut  of  the  lunl  is,  iu  future, 
a  party.  lie  is  doubtless  only  a  joint  party,  but  from  this  time 
onward»  the  pnneipte  exists  that  the  erimiiuil  examination  re- 
quires the  united  action  of  two  mngiätrate.s,  the  procurator  who 
elaims  or  pctitiuit^  und  the  jud^e  who  eonduet»  the  cxuinlnutiun. 
The  actio»  is  divided  into  two  parts  of  very  unequal  duration, 
the  examination  and  the  judgment.  The  first,  of  inordinate 
duration,  eotnpriscs  all  the  search  for  evidcnee  which  will  make 
lip  the  reeord.  and  this  \h  the  pro\nnce  of  a  single  judjie.  He  is 
"  the  crinaiiial  jud^e  "  acenrding  tu  the  law  books,  whieh  always 
upeak  of  him  in  the  sinRular  number,  that  is,  the  criminal  lieuten- 
ant or  the  seißnional  jud^e.  It  is  not  until  everj-thinj;  is  in  readi- 
ncs.'i  that  the  aeciisetl  appears  before  the  entire  bench,  if  there  is 
one,  and  that  tribunal  ha»  for  its  eidiKhteument  only  Uie  written 
proceedings  and  Uie  last  interrogation  of  the  accused.  Every- 
thing is  in  writing;  and  cvcrj'thing  is  secret,  both  examination 
and  jiidjiment ;  ami  in  the  majority  of  cases  the  hitter  is  not 
evidentially  grounded. 

llie  foilowing  is  the  whtitc  course  of  a  prosceutioii.  Formerly, 
except  in  the  case  of  capture  in  ttie  act.  where  the  culprit 
i.s  seized  and  iiiterrogatetl  immediately,  the  iiiformution  was 
the  first  step  in  all  eniniiial  imicwhire."  This  ix  undertaken 
dthcr  upon  the  wniplaint  of  tlie  ci^il  party,  who  obtains  per- 
mission to  lodge  information.'  or  uf  the  lord,  who,  advised  by  a 

*  X^nlt^n  Iho  offeni>e9  in  question  were  so  triml  Hut  th«  iajUTod  party 
coul<l  0,1  OQcr  proccrd  with  th<-  nrdJnary  action. 

'  Kvt-rv  (-omplnint  on  the  pari  of  thi.-  injurwl  porl^'  is  nrotwarily  a 
eonsiiiiiiirtn  of  civil  iwrly  (or  privat«  pcuewutor) ;  oo  dixlinctioii  ii  nüde 
bvluccu  thu  two. 
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t[f>tiunrlation  or  otWrwise,  (letitioHs  the  judge;  or  by  the  spon- 
taneous act  of  tlie  jud^,  who  can  always  take  action  ex  officio. 
Tliat  is  u  rijihl  kept  up  by  the  Ordiuancv  ot  1*50  (Art,  Ho).  The 
witnesses  cited  by  the  ävü  party,  or  b^'  tlie  public  pro<4ecut(>r, 
are  heard  sepsmtely  and  privatelj".  either  by  the  judge  or  by  sjiecial 
iifiiwr»  falit'd  examiner»  ("  cnqufltuns ").  or  more  fr«|Uciitly 
by  a  mere  oflicer  of  the  court  assistwl  by  a  royai  notary.'  Tlie 
deposition  of  each  witness  had  to  tie  transcribed  "  ad  longum." 
but  it  seems  that  it  was  neces&arv-  to  read  it  over  to  tlic  witness 
and  rwjuiri-  him  to  sign  it.'  llic  employment  of  these  inferior 
ofhcers  in  sueh  an  importjint  act  was  a  fimn  evil ;  "  there  is  no 
man  in  such  good  standing  as  to  escape  at  the  hands  of  these  offi- 
cers and  iiotiiries  .  .  .  nnd  tlic-y  m»kc  the  infonnation  ^riuus  or 
triviii]  accxirdiuK  to  the  i)arly'<(  wish,  not  accordinf;  to  what  the 
witnesses  really  say."*  TIk  Onünaacc  of  15;39  tolerates  this 
pnctice.  "  'ITie  jiidg<w,"  say»  Article  1 45,  "  shall  inform  or  raitte 
injormatUm  to  be  made."  * 

The  infunuattoii  or  inquiry  made  anil  i^ubmitK^l  to  the  rrimirtal 
judge,  it  devoK-ed  upon  him  to  communicate  it  to  the  king's 
procurator,  to  rec|uire  his  conclusions,  which  were  given  in  writ- 
ing (Art.  14'i} :  "  the  infuruuilioti  huvini;  Ifoen  madcand  communi- 
cated to  our  saifl  procurator,  and  his  ennchi^ions  considered,  it 
tihall  be  his  duty  without  delay  to  return  the  said  inforomtion, 
without  taking  any  fee  therefor."  It  dues  nut  upiK-ar  tltat 
there  was  any  communication  to  the  ci%il  party.  According  to 
the  conclusions,  the  judge  allowed  the  matter  to  drop  or  issued 
the  decree,  that  is,  the  order  which  required  the  appearance  of  tlie 
accused.  TIic  Ordinance  of  1539  was  vague  hi  this  respect. 
"  .Such  lawful  provision,"  it  said,  "  sliall  l)e  decreet]  as  idiall  meet 
the  necesMty  of  the  case."  (Art.  145.)    But  judicial  practice  had 

>  /mWr.  -PratUt^u«,"  III.  eh.  11.  Xas.  2  and  3.  Cf.  "Lo  stylo  d«  la 
«our  U«  iWWmenl. '  l>j  phitbrrt  Hogtr.  UiMt  vdition.  r^viiiod  »fl*r  tba 
autlior's  death  in  1610 :  "  II  >hnll  br  nennastry  to  d^liv^r  ih»  Mid  request 
(U(  h»ve  ■  commiDsion  to  <vu«'  intomuition  (o  br-  nikiU«)  to  a  rivrk  w  the 
orimisal  court,  wtiu  "hull  Dirn-upvu  draw  up  thv  (^iiimiMton,  addn-Hto;  it 
lo  lltr  juiici'  or  vxnmiticr!<  itf  ttiv  ilintrirU  iir  lo  tlu'  liiml  iiBiriaT  of  court 
upon  (tiiü  ntini^i.  VVIiirh  iuforinulioii  Mliall  lit-  niait^  in  the  imneot'v  of 
a  rwpwiLablf  dcpiilv,  «ho  baa  takou  iIk«  judidal  oath." 

■  fmbfrl.  III.  ch.  Xin.  K«a.  13.  14. 

*  ItnJ. 

'  Sofnetimn  "  monitorii^ "  wcr<«  dpereed.  These  wpro  ordpfshy  ttie  tem- 
poral judm,  afflxxii  to  till-  i-him-h  ili>or>i  and  ri'sil  nftrr  msu,  onjuniing  all 
lit!'  fuitluul  to  tv4I  111!.'  rur(  wbitt  Uit-y  know  «bout  thr  criRMr;  llii-  t'UrA 
UKik  tl»!  depositiuni  aud  »cnl  (ti<.-m  uadi-r  mal  to  ttir  criminal  iudiro. 
Thin  prM-liec  rrcalLi  Ihoae  (lentiinriations  whivli  Ibe  fiüthful  nirauiy 
maito  uii  »atli  in  the  "judicia  ■ynodolia":  it  was  probably  in  these  that 
[he  uioni  lories  originated. 
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introduced  two  kinds  of  decrees,  that  of  personal  summuns  and 
tlmt  «f  iMidily  arrest,  "prisp  ile  corps. "  '  The  "personal  sum- 
motises  sJiould  be  executed  like  the  ordinarj'  summonses  in  civil 
matters,  except  when  the  aei-uscd  is  a  man  who  is  fcarL*d  and  ac- 
custotiMvl  lo  resist  arrest,  aad  if  it  lie  daiigorous  to  summon  him 
personally  or  at  his  domicile,  the  judge  orders  and  permits  liim 
to  Iw  HummotiLfl  !>>-  public  proclatnutlon  by  sound  of  trumpet  at 
tilt"  market  place  or  ebewhere.  wherever  there  is  a  concourse  of 
people  nearest  to  his  residence." '  The  effert  of  the  decree  of 
pcr»onai  arrest  wa»  to  put  tlie  accused  in  a  state  of  detention  pend- 
in);  trial :  "  according  to  the  common  law  the  apprehension  of  a 
person  in  his  resi<lence  «as  not  allowed,  but  nowadays  one  may 
apprehend  him  in  his  residence  provided  it  be  in  the  day  time  and 
not  ilic  night  time,  and  with  "  records  '  ^sptviiil  kinds  of  witncÄsesJ, 
and  not  w-itii  a  great  assemhlane  of  fii^ipU;  and  by  luain  force; 
and  pro\ided  nothing  in  the  house  be  destroyed  or  carrie«l  away ; 
but  if  the  do^irs  are  closed  tliey  niny  always  W  bniki-n  open."' 
The  lit'cree  of  bodily  anvst  could  only  occur  i»  serious  offense»; 
"  great  prudence  in  this  respect  w  required  on  the  part  of  a 
jii'lfte,"  says  Imliert,  "to  avoid  is^olu^  a  warrant  of  bodily 
arrest  unless  in  ea^  of  public  crime  and  even  then  oidy  in 
serious  matters."  The  judge,  however,  was  not  bound  by  what 
tlie  ivimniciifators  wrote ;  the  exceptions  to  tliis  rule  were  numer- 
ous.' and  individual  liberty  found  in  these  rules  but  a  slender 
safeguard. 

The  accused,  whether  he  appeared  or  was  arrested,  must  he 
interrogated  by  the  judge  "  immediately,  carefully,  and  assidu- 
ously." "  'Die  intermgiilioii  look  place  "  in  the  house  of  the  said 
judge  or  in  the  criminal  court-room  set  apart  for  ihe  purpose," 
and  this  art  of  interrogating  was  n  great  one,  too  often  cruel  and 
treacherous.  It  put  the  accused  at  the  mercy  of  the  juilgc.  lie 
was  coin|)eIlcd  to  reply  without  having  the  aid  of  a  niunsel  and 
without  having  had  any  knowledge  of  the  information,*  He  also 
swore  that  he  would  tell  the  truth.  This  odious  formality  was, 
however,  not  imposed  by  any  law,  but  was  the  result  of  a  custom 


'  Imbai,  III.  Ph.  il,  No.  3.        •  /fci-f.,  HI,  No,  1.        '  Ibid..  V.  No.  2. 

*  Il  w»«  pofisibl«  to  commcacc  wilh  th«  dcvrcv  not  only  in  the  vaae  of 
laldiig  in  thi^  act,  but  «l»o  in  the  case  "of  a  non-n-sidcnt  poor  ponon  who 
had  DO  personal  ofTnot«.  or  wlivrt*  lb»  offeti«»«  wa»  «uob  llial  it  w»»  prob- 
able that  he  would  (•onci-ikl  wluttivt-r  i>hutli-l«  h«  po«w)MAd  .  .  .  then  il 
«as  lawful  to  anvfit  without  itif<->rrnAiian  and  to  mak«  it  ftflcrvaKti" 
(/m&vO.  Thia  U  tht^  aAitiv  pnw.'ti(-o  wlik-h  w«  Ii»ve  wwrt  in  the  "  Rc^Htr« 
cnmtnrl  ilu  Chfttelet";   see  «uprn.  p,  l^. 

•OrdinatKKi  of  1539,  Art.  146.  •  tbid..  Arts.  !■«  and  102. 
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already  vt'ry  f»I<l,  lis  wc  haw  said.  Imbt-rt  is  explicit  on  tins  point : 
"'ITic  jiidjie,"  he  siiys.  "  must  fiist  miikf  hini  swear  to  tri!  tlie 
truth  and  then  interrogate  him."  '  All  the  replies  were  reduitnl 
t«  writing :  "  It  is  essential  tlmt  the  t-k-rk  of  the  court  transcribe, 
under  the  jiidßc's  dir(>ftion,  everything  that  the  judge  shall  say 
aad  state  to  him."  If  the  acciisetl  had  confess«l  in  hi:^  interroga- 
tion, tliis  doeutuent  was  coniiiiunicatt-d  U>  the  king's  pruoirutor, 
wbn  eoiisidoret!  whether  he  wished  to  take  law  upon  it,  that  is,  to 
demand  judgment,  without  more  formality.  If  he  was  of  that 
opinion,  which,  «i-curdiiiK  to  the  theory  of  evidence  thcu  in  force, 
did  not  happen  in  serious  cases,  the  interrogation  was  eommuni- 
eattd  hImi  to  tlie  eivil  party.  Both  ihi-sc  parties  then  gave  their 
concluftiona  id  writing  and  these  were  cominiinicnted  to  the  ac- 
cused '■  that  he  mipht  reply  to  them  by  way  of  extenuation  only."  ' 
From  this  )N)int,  iiotliiii^  more  reuinined  to  be  done  than  to  ap- 
pear in  order  to  receive  sentence.  If,  on  the  contrarj',  the  parties 
did  not  wish  to  take  law  im  the  interpojiation,  which  always  oc- 
curred when  tlie  aceused  pleaded  not  K^ilty  and  sometimes  when 
he  coiifesired,  tliere  was  a  ruling  to  the  extraordiiwry  action,  or  to 
the  ordinary  action.  For  thi.s  pnr|}o.se  the  judge,  always  ncttng 
alone,  rendered  an  interhx-utory  decree.  Prior  to  the  Ordinance 
of  löSy,  the  three  parties  to  the  cause,  inclwling  the  accused,  stated 
their  demand»  at  the  hearing,  either  orally  or  in  writing.*  "  Tlie 
joinder  of  issues,"  says  Imbert,  "  takes  place  when,  after  the  hear- 
ing »f  tlie  |)ria<iner,  tlie  iMUtics  ap))enr  before  tlie  judge,  and  tlic 
prisoner  pleails,  by  mining  jw^rsonally  to  be  heard  and  his  state- 
ment rommnnicrtted  to  the  Icing's  advo«ite  ai»I  procurator  and 
dcmanda  to  be  acquitted  or  ut  least  to  be  jcranted  ordiiuirj'  ac- 
tion and  reJeas«!  on  bail  .  ,  ,  and  the  comphiinunt  civU  party 
objeetM  and  ilemunds  that  the  aci-tised  lie  pnieeeilcd  against  ex« 
traordJnarily  by  confirmation  and  confrontation  of  witncsacs  and  to 
recei vv  during  the  action  provision  of  sustenance  and  mcdieamcnta. 
And  in  such  places  as  the  «murt  of  I'arleinent.  the  king's  adviiwit« 
jdeatU  the  fact  of  the  accusation  container)  in  the  information 
ami  moves  that  it  W  tried  extraordlnanly  as  is  said ;  an<l  in  other 
places  they  submit  tlieir  motions  at  the  termination  of  the  hear- 

I  Ik  III,  nh.  X,  Ho.  3.  Thn  Lnlin  («-xl  prior  to  tho  ordiiuuic«'  ii  no 
loMfllear:  "Juilrxvr)f;i>pninuin»dtiu<liMi(lttni  vpriUilvin  rvum  jurejurandQ 
«digit."  Boyer's  "Stilv"  n-ude:  "Then  the  <<omuii88arv  Iim  tbv  accused 
bniKht  before  liini  and  main»  him  ewear  to  tell  the  initn"  <p.  23S  reeu>}. 

*Or«linaQc(;  of  lf>39.  vXrt.  1>I8:   r/.  Ordinance  of  149S.  Art.  109. 

*Hee,  however,  whal  is  tibown  in  Ibe  Unlinan<«  of  1498,  »tipra,  pa^ 
137,  note.  Imhfrl'i  l<>xl.  quottvl  nhovo,  o|i|Mitni  In  show  tbat  on  llua 
paint  the  law  wait  not  nitidly  follow««)  in  odtuil  |>r»ctk«. 
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ing."'  This  was  the  timt-  Tor  the  acciisi-d  to  present  his  rlefense 
with  »oin«  advantage,  especially  if  he  had  the  aid  of  a  counsel, 
although  the  information  had  not  been  commiinimtpd  tti  him.* 
But  the  Ordinance  of  ].j:J9  (Art.  11)2)  "  aliuliahcd  all  the  forms, 
usages,  and  eiistoms  by  whieh  aecused  pfpsmis  had  bi-eii  accus- 
t«ine(i  to  he  heard  iii  jiidRincnt  for  the  purpose  of  asocrtaininjc 
if  they  should  be  awiisied  and  for  that  piirixjse  to  have  communi- 
cation of  the  facts  and  eircuinsHmces  eovcring  tlie  cricies  and 
offense«  of  whieh  they  were  acriised,  and  all  other  things  contrary 
to  what  is  hereinbefore  expressed."  Elenceforth.  therefore,  only 
tlic  motions  of  the  public  und  p^i^■u^c  prosecutor»  were  3ul>« 
mitteil  to  the  judge  in  writing ;  the  accused  yrtts  no  longer  allowed 
to  speak.  Conformably  to  the  Ordinance  of  1498,  howc«T.  when 
the  judge  decided  upon  the  'ordinary*  proceflure,  he  must  first 
hear  all  the  parties  in  judgment ;  Article  150  adds  in  effect,  "  un- 
less the  matter  was  of  so  little  im[Jortance  that  aftrr  tfie  ftartiei 
«vre  heard  in  judgmeni  it  wa»  proper  to  order  that  they  should  be 
received  in  ordinar>-  action."  Save  in  this  very  rare  case,  the 
judge  nded  that  the  aclioti  would  be  "  extraonliiiary."  and  he  fixed 
a  day  to  proceed  with  the  conünnationä  and  confrontations  of 
witnesses.' 

The  witnesses  were  suhpceiiaed  afresh  for  the  eonfinnation; 
"  the  judge  first  causes  the  wiiiieaa  whom  he  is  about  to  examine 
to  swear  to  tell  the  truth,  and  if  h»  t»  in  <loubt  whether  or  not  the 
teHtimnny  is  false  he  will  reiiuire  him  t«  stflte  what  lie  knows  of 
the  subject  of  the  accusation,  which  he  will  briefly  äumuiarize  to 
him,  widiout  informing  him  of  the  contents  of  his  deposition  con- 

'  tmhrrl  "Pniliquc."  III.  ch.  X.  Nft.  6. 

'&«•  "Nol-JLt.  Hiir  les  archive»  An  I*(ir1pin*nt  dc  Purl»"  in  BoutarW» 
"Acl««<!u  l*arU>iticnt,"  "The  exiiiling  rfgist^-r»  of  ihi-  f(»d  uf  lilt*  I40Ö* 
wid  Ihoiw  of  the  I/iOO»  dnn-ii  to  ll»i-  ,v»-ttr  l"i29  1mIuii(;  Ui  the  '-al^pory  of 
pluMliturn.  AltiT  »  ltt|wf  wf  ci'MTal  yi'ur»,  itvi*  lirsi  registrr  which  »ppi-ara 
ID  ihi-  ordinary  m-vw*  is  one  iif  lliose  or  thi?  counrü  of  NovcihIht.  l.>35, 
to  NovHRitier.  Vi-ifi.  Rejtji^iers  of  pIca^UnK»  are  no  lontccr  found  nfter 
tiiat  period  and  all  are  of  the  pouneil  down  txj  the  trnd  iif  Ihal  (■»ntiiry. 
Il  It  n«l  oorreol  lo  say.  as  ChanwUor  Siguirr  doM  in  hi«  '  M/ltnoifM  «ur 
le  Parlcmenl  de  PiiHh.  ihat  the  ToiirrKrllf  did  not  hcild  hiAriiiKs  nt  III» 
time  of  its  eMtaljlishiTient.  Thn  eiintrnry  i»  *huwii  liv  I  lit-  vi-ry  Utiiis  of 
tli«T  rdbl  nf  April,  I.^il.*!,  inakinR  ii  ]KTrii.iiii'iiV.  Il  «as  iio  loni,'t-r  so 
under  ihi,-  Vilk'ri-^'ottcrvls  Orditmnoc  ol'  Auifiisl.  1339,  which  forbade  ad  vo- 
e«Uv>  to  m'X  in  ■Tiiiiiiial  niaiLcrs  (Vul.  I,  \).  2-TK" 

' Oniinaiii-v  of  \;^.V^.  Art.  1.11:  imhni.  Ill,  rh.  XII.  No.  I.  Th«. 
ordinaiK-i-  iijwilf  provides  ihat.  on  the  expiry  «f  this  delay,  the  «ctirtti 
will  \x!  tried  AD  th»  doetimonlfi  «extant,  except  for  the  Krantiiiic  iif  u  «ei^ind 
deia.v.  fur  kouiI  eaust-  eliow» :  but  In»l>*Tt  loforma  ii«  llml  "in«'  s^aid  ordl- 
»anee  ia  not  followed,  as  (he  royal  and  otbrr  jmUtr»  «lill  Kniitt  ihr«-  or 
foiir  delay«  a«  before,  which  \*  n  cauKeof  much  vrxation  to  lue  utifürtuuat« 

priJOIMT»." 

153 


12) 


PttANCE,   FROM    12003  TO.  16003 


[Pakt  I 


tained  in  the  information,  and  if  he  sees  that  he  stntrs  siibptantially 
what  is  (iO[itain<Ht  in  thnt  JefKisition,  he  will  cause  it  ir>  l»t?  read  to 
him  by  tlie  elerk  of  court,  and  after  that  he  will  demand  of  him  on 
the  onth  which  hr  ho»  taken  if  it  i-tintaii)»  the  truth,  and  will 
write  down  in  what  respect  he  confirms  and  in  what  he  correris 
his  first  depotiition."  '  Immediately  after  that  came  the  ronfron- 
tatinn  of  the  witnesses  with  the  a»-u:<4-il :  "  And  if  he  iM-rti.-its  ami 
charj^  the  defendant,  the  said  witness  shall  he  inimixl lately  con- 
fronted vith  him.  that  'm  to  »ay,  the  judge  »hnll  have  the  defendant 
bniu>:hl  hefurc  him  in  presence  of  tlie  witness,  and  they  will  Uith 
be  made  to  swear  to  tell  the  truth,  and  afterwards  interrogated 
whether  they  know  each  other  well,  and  if  the  defendant  is  he  of 
whom  the  witness  speaks  in  his  deposition  and  confirmation."  ' 
TTie  confrtmlHtiun  had  a  «luuble  purpose,  first,  to  nlluw  the  ac- 
cused to  state  the  objections  whicJi  he  roinht  he  able  to  urge  afcainst 
the  witness,  and  in  the  «vnnd  place,  to  enable  him  to  directly  con- 
test the  charfte^  hrt^i^ht  a)(nin»t  him.  Tliis  is  the  first  luid  only 
time  the  opportunity  to  d»  this  is  ofFered  to  him.  The  Odinanec 
of  15-'W.  going  farther  than  the  former  practice,  dccidwl  that  at 
that  moment,  Wfon;  tlie  reading  of  the  driHisltioii  to  him,  the 
accused  must  offer  all  his  objection».  *'  Art.  154.  Before  the 
reading  of  the  deposition  of  the  witness  in  the  presence  of  the  ac- 
ciiM-«l,  the  luller  shall  Ik-  a.sked  if  he  hiu  any  ohje^-tion.s  against 
the  witness  there  present,  and  ctijoiiK-d  to  atat«  them  promptly, 
which  it  is  mir  will  that  he  be  bmind  to  do.  ntherwise  they  shall 
not  be  afterward»  received,  and  of  this  he  shall  be  expressly  warned 
by  the  judge.  .  .  .*' — "Art.  155.  Th«s  accused  shall  no  longer 
(after  the  readinc)  Iw  atlownl  to  ütate  or  urge  any  objections  against 
the  naid  witness."  That  was  putting  the  knife  to  his  thmat. 
The  actual  pnicti<-e.  however,  was  rather  less  severe ;  it  allowed 
the  accused  to  demand  time  to  lodge  his  objections. 

The  rea*ling  of  the  deposition  was  then  protreded  with :  "  Should 
he  urge  no  objections  (to  the  witness)  and  dedare  that  he  does 
not  wish  to  urge  any.  or  demand  time  to  state  them  or  submit 
them  in  writing,  the  judge  »hall  rcati  the  deposition  of  the  witness 
in  the  presence  of  the  defendant  and  the  witness;  and  he  shall 
demaiM]  of  the  witness,  and  afterwards  of  the  defendant,  if  it  con- 
Uäoä  the  truth,  and  shall  cause  their  answers  to  be  written  down."  ' 
The  confrontation,  very  inadequate  as  it  was  as  a  means  of  de- 
fense, since  it  took  place  in  secret  and  without  the  aid  of  a  counwl, 
yet  offered  some  help  to  a  capable  and  intelligent  accused.  He 
•  fmbert.  III.  oh.  XIII,  No.  9.  '  IhU.  ■  tbid..  No.  10. 
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might  by  his  remarks  induce  th*  mtness  to  retract  or  contradict 
bimäelf.  The  witness  ran  no  risk  in  retracting;  "  The  witness  is 
not  boiitul  by  liis  coiißrnuitiun  und  (-ünfroiitution  to  ^itand  to  hü> 
depnt^ition  as  reduced  to  writing  i»  the  information,  and  may  with 
impunity  ysiry  and  change  his  deposition."  '  Were  all  ilie  wit- 
nesses confninied?  It  would  nppejkr  that  the  Ordinam-c  only 
required  confrontation  in  the  ease  of  tlie  witnewies  for  the  prose- 
cution who  st<KKl  to  their  U-atimony  at  the  confirmation  ;  "  how- 
ever," says  Imbert,  "  some  judges  of  wide  experience  confront  all 
tie  witnesses .  both  those  of  the  prosecution  and  those  who  are  not," 
Up  to  tliis  ptdrit  tin-  accusctl  hati  taken  only  a  passive  part  in 
the  action,  lie  hud,  in  short,  had  the  privilege  of  examiniriftt  at 
the  time  of  the  cnnfmntfttinn,  the  witnesses  brought  by  the  piiMic 
and  private  pmaecutors;  but  he  had  not  had  thr  opjH)rtunity  to 
summon  any  witnesses  on  his  own  tichalf;  he  had  not  been  able 
to  prove  Ills  innocence  directly.  Was  he  ever  to  have  the  oppor- 
tunity to  do  tiiatT  On  this  point  a  most  astouadiun  and  sadly 
inf;en!ous  tlicory  wua  put  forwiinl.  It  was  not  admitted,  in  a  gen- 
eral way,  that  the  accuwd  onuld  bring  any  witnesses  to  prove  that 
he  was  not  guilty.  In  effect,  from  a  purely  logical  point  of  view, 
there  was  »o  need  to  prove  n  ncgali\e  fact  »utli  a»  non-culpability  ; 
and  according  to  the  theory  of  legal  proofü  the  thing  was,  not  to 
convince  the  judge,  but  to  produce  specific  evidence.  If  the  fact 
was  not  "  IcKiilly  "  proved  by  tlie  witBcasi-s  brought  by  tlic  prosecu- 
tion, any  proof  on  the  part  of  the  areusod  was  said  to  be  useless. 
If,  on  the  contrarj.',  the  action  should  establish,  by  the  requisite 
proof»,  that  the  crime  had  actually  betrti  conxmitted  and  that 
the  accused  was  the  perpetrator  of  it.  lie  could  only  rebut  the  testi- 
mony by  means  of  the  objections  which  he  had  urged,  or  prove 
that  these  witnesses  were  suborned,  or,  finally,  ofTer  certain  posi- 
tive fact»,  which  formed  liiw  jii^tificatioii.  Tliese  facts  —  called 
"  juslitii-alifs"  — were  of  two  kinds;  some  proved  the  innocence 
of  the  accused  indirectly,  but  beyond  dispute.  Such  were,  the 
"  alibi,"  or  the  prodiution  of  the  person  who  was  believed  to  be 
dead,  or  the  prwluction  of  a  prior  senten«  pronounced  against 
the  n-al  perpetrator  of  the  crime.'  Others,  without  rebutting 
the  facts  established  in  the  action,  deprived  tlie  act  of  all  criminal- 
ity: for  exacnple,  legitimate  self-defense,  or  insanity  of  the  doer 
of  the  ttcrt  at  the  lime  of  its  occurrence.    Objections  to  the  wit- 

^Imhcri.  in,  rh.  Xlil,  No.  12;  but  In- iwk»  (No.  HUf  the  witiww«  who 
bas  »KD<-'<1  hi»  dopuaitiuQ  cao  »till  i.-Uuu|[i;  v.iUi  imimiiity. 

*Sover»l  of  these  faeta  were,  auh^quently.  suinetim«  offered  as  prr- 
tmplory  txcf pliant  to  Iht  aeeu$alian. 
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nesses  and  justificative  facts.  tWrpfnrc,  wrrr  tlii-  only  drfrnw« 
left  lo  llic  accu*«l.  Il  i>  «\'idcnt  tliat  Kis  proof  must  always  be  in 
3(upport  of  some  fact  distint-t  from  that  proved  by  the  prosecution, 
ßiit  that  tt'iiTi  nut  nil.  He  c-oiild  not  imxlua*  tliia  prtKif  until  ull 
the  proof  of  the  prus«-utioii  had  been  pnxluci-d ;  and  evi-n  then  he 
^noounti-rr-d  «bstaoli's.  We  have  st-en  thnt  he  was  oblif>«l  to  state 
lili  objwtioiis  tt>  the  wiliiexw-s  at  tho  time  of  the  confmiitalinn ; 
as  for  liis  justificative  farts,  be  was  Wutid  in  practiw  to  iir|i;*'  them 
from  hia  first  interrogation  ;  "  if  he  has  anj'  justifieative  facts  he 
must  stale  them  in  the  said  eonfessioii;  "  '  he  «mid  then  produce 
them  in  the  c-uune  of  the  e-tumluutioit  (*'  instruction  ")  each  time 
he  was  brought  before  tlie  judge,  or  even  without  that,  by  a  re- 
quest addressed  to  the  latter.  But  to  produce  them  was  not  all- 
sufRcient;  it  was  still  neix'S.sary,  in  the  ease  of  the  justificative 
facts,  as  well  as  in  the  case  of  the  objections,  that  the  judge  :!liou(<l 
allow  him  tn  |>r{)ve  them. 

The  whole  proces:»,  information,  interrogatioD,  confirmutions, 
and  confrontations,  —all  the  documents,  in  sboK. — were  cummuni- 
«■ate«J  til  tlie  kind's  pn>eiirM<ir :  "  If  he  ömi  that  the  accused  has 
pleaded  any  peremptory  facts  candudnK  to  his  acquittal  or  imio- 
cenee,  stich  a^  "alibi,"  ur  any  lawful  and  admiMMible  facts  concerning 
übjecticHUt,  he  shall  nHiiiin«  tlie  aeciiwd  pnuuptly  to  name  the 
witnesses  by  whom  he  intends  to  prove  the  siid  facts  .  .  .  fail- 
ing wbieli  lie  shall  move  for  torture  or  final  sentence."  '  On  that 
motion  the  jud^e  ili-cide<].  He  could  always  disadon'  prtmf  ot 
the  juMtilieative  fuets  by  ruling  them  to  In-  iiiitdniissibtr,  .■assum- 
ing, on  the  contrary,  that  he  had  ailmitted  proof  of  the  objecrtioiis 
andiustific«li\'e  fuets.  a  finid  obstacle  still  ppesentwl  itself.  *'  Then 
.shall  Ik-  drawn  uji,"  »aid  the  Orflinanee,  "  mlinisÄiblr  fuets,  if  any 
there  be,  for  the  defense  of  the  aeeii.wd  either  by  way  of  justifi- 
ciilions  or  <ibjections.  which  he  (the  judge)  shall  show  to  the  said 
aei-u.-'cd  and  .tliall  i>r«ier  him  t"  name  pnnuplly  the  wltiies.-«;.'*  by 
whom  he  intend»  to  sustain  the  said  facts,  which  he  shall  be  bound 
to  do,  otiierwise  they  shall  not  afterwards  he  received."  '    If  the 

'  /uiWl,  in,  eh.  X.  No.  4. 

'  /«ibrrf.  III.  vh.  XIII,  Xo.  10;  Ordinance  of  l.'>39.  Art.  157.  "It  (be 
•ovumkI  viisK  TxTinitted  to  prcmot  Uieir  justificative  facts  from  the  Btart. 
tin  decree  EnintiuK  thj«  pt'Rntaooo.  ratal  to  the  puMiir  weirorc,  would 
amstltule  a  mil'  »net  nil  HMUmnee  of  immunily  for  tht^tn:  lliey  would, 
on  the  pri'ii>xi  iil  \irinB\ng  thi-ir  iironr».  imlie^tlj'  evade  those  whirb  mietit 
<wnvi<>t  ihom:  nn<t  by  wcaki-miin  lh<- ■trt.-netlt.  ituthority.  &iid  wt'iRht  of 
Ih«  (•s'idi'iHf .  llit-y  luiKbt  ort4-ti  rctiilrr  the  ei>ur1  powerlnwi  to  prov«  either 
tbi>  I'rini«-  or  \iw  iiinoLit.'ti(?p.  witbuui  Itaving  ■.•vea  proved  lluiir  juatiflcativ» 
/•«La."     .f<(y>'t«r,  "  R^uisitotre  <lt^  l7H(i." 

•  Art.  I5S. 
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accuBe«!  shall  have  been  ablr  sumniarily  to  Indicate  all  his  %vitncs«;s, 
how  were  thry  Iipoti;;ht  hpfon^  the  iiidfie  or  the  pxnminer?  Tliey 
were  "heard  and  examined  'ex  offido'  by  iht- jiidK»-*  oriJicir  clerks 
and  dcpuiics,"  '  >n  tiie  nbst-ntt'  of  the  accused.  It  was  the  prost-- 
cutor  who  direrted  the  inquest  ffir  the  defense;  the  witnesjies, 
however,  not  i>eiiig  siihjtrt  to  nhjcction.  The  official  report  of 
this  iiifonniition  was  luMed  to  the  record  tif  the  nctiuii. 

WhfltfVL-r  the  result  of  the  eKainiiiHtion  might  be,  the  next 
step  was  to  chII  for  the  motions  of  Un-  piihüc  «nd  private  pn>»t- 
ciitor»,  and  to  bring  the  matter  before  the  assembled  bench ; 
"  when  the  process,  is  eomplete,  thf  jiidire  orders  that  it  be  commu- 
iiieate»!  tu  ttic  kiiiK'»  euunsel  so  thut  they  may  lodge  their  motions 
thereon  within  three  daj-s."  *  But  this  mass  of  waste  paper  re- 
latinfT  to  pm<-ee<ltn^  nt  whieh  nn  one  exeept  the  exiiminini;  magis- 
trate had  been  present,  was  not  to  be  submitted  to  the  court  with- 
out anythiny  to  facilitate  their  eoiupreheiisioii  of  it,  and  therefore 
a  report  was  made  vij)on  the  process  by  a  jiidgp.  This  institution 
of  "reporter"  is  an  essential  part  of  the  writleii  procedure.  It  is 
always  found  in  !(■-«  wiike. 

The  conclusions  or  motion  of  the  public  prosecutor,  instead  of 
being  final,  that  is.  leadiiiji  to  tlie  inHirtion  of  a  punishment,  could 
only  lead  to  the  application  of  the  preparatory  torture.  "  TIw 
judge  places  the  whole  matter  before  the  council,  and  if  the  offense 
in  (Hi«>tion  is  so  nearly  verifie«!  and  pn»ve<!  that  only  the  confes. 
sioD  of  the  defendant  is  laekin»;.  au<l  the  crime  is  heinous  and  such 
that,  if  pnjvcd,  it  would  wurrant  a  ?ieverc  eor]H)rid  punishment. 
the  juflge  shall  eanse  the  matter  to  Ix-  fleliheratKl  in  some  private 
place  by  influential  and  literate  men,  not  suspect  or  favorable, 
who  slinll  not  have  been  of  counsel  to  the  parties,  the  kind's  advo* 
rate  lH>in>!  prestmt  or  summnntsl."  *  In  this  case  the  Ordinance  of 
1539  provider!  that  the  torture  Ire  administered  immediately,  ex- 
cept in  the  event  of  nj)(K'«I  (.Art.  llil).  N'lfthiiig.  however,  was 
pre»eribi>d  as  to  the  maimer  of  its  admini^tratioi).  and  the  methods 
thereof  were  as  varied  as  they  were  oi|iou.s.  Hip]}olytus  of  Mar- 
seille-! took  the  pains  to  enumerate  forty  methodsof  torture  in  Italy, 
and  ihey  were  apparently  no  lc<.s  numerous  in  France.  "  Accord- 
ing to  tlie  pro^'isiuns  of  the  taw,  the  judges  should  nut  use  fur  tlte 


'  Otxiiiiaiiw  of  l.-iS».  Article  139.  ^  tmbrrl,  HI.  ch.  XX.  No.  1. 

•  Imtirrt  111.  tli_  XIV,  So.  1,  Th«e  "exijcrt  and  learned"  men,  tttyied 
in  I,atiii  ''eauxiilwi."  aro  tli«  pruclilionen«  with  nrhoin  the  judi^-e  of  thai 
period  itill  siuToundcd  (heiDGflvcut,  »ud  whu  weri«  the  suoenwon  of  tliu 
jimIkm  of  the  feud&l  period.  Cf.  Ortlinanoo  of  IA9S,  »vpni.  iMifO  H7, 
not«  2. 
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torture  anjthing  but  cords.  Xevertheless,  in  vnrious  pro\inc*s, 
the  jiidgt^s  und  provo^'t^iuanhal»  iiae  otht^r  instruments,  such  &» 
fagots,  water  for  '  ravallenw-nt  de  la  serviette.'  vinegar,  oil  poured 
doft-n  the  throat  drop  Iiy  dmp,  ccgs  cnoktnl  in  the  embers  and 
HplHied  under  the  armpits,  sometimes  intolerable  cold.  hunRer. 
or  tliirst  induced  hy  the  mnndueatlun  of  execsälvolv  ttalt  fuc>d  given 
to  the  accniseil  without  anythinß  to  drink  ;  others  by  ti{;htiy  com- 
pressing the  fingera  either  in  tlie  end.  or  in  the  cock  of  an  arquebus 
or  pistol,  or  bindiiii;  thein  witli  littJe  strings  or  paekthrejids  be- 
tween variotw  httle  «ticks  called  *  EresaiUins '  ;  othcis  by  the 
bundle  of  cord,  others  by  the  pump,  and  otiicrs  in  different  «-aj-s. 
See  '  Hippolytus  of  Marseilles  in  eommen.  super  tit.  de  qiinestion. 
in  I.  I.  »bi  ponii  quntuoniocim  species  tonnentoruni  diversas.'  ~— 
But  evcrjthinK  deprntis  u|Hin  the  decree  of  tlie  jinlgc."  '  Never- 
theless, the  practitioners  »eera  to  have  placed  great  faith  in  witch- 
craft and  drug*,  by  means  of  which  accused  persons  endeavored 
to  make  them^elve»  inM*n»ible  to  torture.  Damlinuder's  narra- 
tive, as  an  ocular  witness  of  and  actor  in  one  of  the»e  dramas, 
must  be  re«d  to  give  some  idea  of  what  nbemition  the  human  in- 
tdlect  can  be  capable  of.-  The  official  report  of  the  torture  was 
drawn  up ;  but  next  day  the  aecTised  was  interrogated  anew,  to  sec 
if  he  adhered  to  his  confessions.  This  was  in  conformity  with 
the  earlier  law.  but  it  had  heeume  u  mere  formality  :  "  Inusniuch 
as  there  be  many  so  cunning  and  wily  that  they  will  totally  deny 
whatever  they  have  confessed  under  torture  when  they  are  in- 
terrogated the  next  day,  the  custom  has  been  to  stop  with  the 
confession  made  untler  torture,  if  it  be  piobuUe,  and  conform  to  or 
approach  the  contents  of  the  informatinna,"  ' 

When  the  torture  bad  been  administered,  or  If  at  the  outset 
the  conclusions  of  the  public  prosecutor  liod  been  final,  "  tlie  entire 
cnminal  process  so  made  shall  be  submitted  by  the  judge  for  de- 
liberation by  the  anmcil  of  his  court,  as  before  said,  in  presence  of 
the  advocates  and  king's  procurator,  to  take  counsel  as  to  what  U 
to  be  «lone,  and  the  clerk  of  court  shall  tran^-ribc  the  opinions  and 
deliberations.*'  'Jlien  an  interrogation  of  the  accused  usually 
took  place  before  the  whole  court  which  was  to  judge  him/    But 

'  "Le  proi'fe  vivd  d  criininel,'*  1^  CAortci  Lebrun  tJe  la  RothttU  (Rou*n 
lf)16),  Pu-l  2.  p.  140. 

*DaiN&oi(d<T."Pnuciii."<!h.  XXXVI.  K<>.2lrl4«f.  lArft»i€laitoch<Ue, 
"  L«  proei«  oivil  I'l  (.■rimlDd."  P»rt  2,  p.  144  el  «ro. 

»fmbert.  III.  ch.  XIV.  No.  6. 

*  Inbert  akjs  DothiDg  about  tbe  »ociwcd  being  latenogated  before  tb« 
entire  aamnbied  bench.  Thi»  final  )Dl«rn)gaUoD,  altJiough  veiy  impor- 
tut,  wa«  altogeltieT  discreliooao'. 
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at  no  time  had  the  accused  the  help  of  a  counsel ;  the  Ordinance 
expressly  declareg,  Art.  162,  "  in  criminal  matters  the  parties 
shall  in  no  wise  be  heard  by  counsel  or  agency  of  any  third  person ; 
but  they  shall  answer  by  their  own  word  of  mouth  for  the  crimes 
of  which  they  are  accused." 

The  deliberation  upon  the  judgment  might  occur  in  various  ways. 
When  there  was  only  a  council  ("  conseil  ")  of  practitioners  assist- 
ing the  judge,  he  merely  took  their  opinions,  which  were  not  bind- 
ing upon  him ;  but  when  there  were  counsellors  or  assessors,  it 
seen«  that  the  question  was  decided  by  the  mere  majority  opinion 
alone.'  In  this  case,  the  judges,  according  to  Ayrault,  gave  their 
opinion  orally  or  by  ballot.  "  These  are  formalities  which  de- 
pend on  ordinances  or  the  practice  of  the  companies.  Different 
courts  use  different  methods.  Provided  that  everything  in  the 
process  is  seen,  no  error  is  made  in  pursuing  either  course."  * 
Already  the  custom  was  introduced  into  the  higher  jurisdictions 
of  not  assigning  a  reason  for  the  judgments.  "  It  should  be 
understood  that  in  a  criminal  judgment  it  is  necessary  par- 
ticularly to  declare  for  what  crime  the  accused  is  condemned, 
and  that  the  Court  of  the  Parlement  of  Paris  does  so,  at  least 
usually ;  the  royal  judges  do  not,  however,  regard  this  rule ; 
thus  they  put  in  their  judgments  the  clause,  —  for  the  punish- 
ment and  reparation  of  the  crimes  of  which  he  is  found  guilty 
in  the  action."' 

Even  when  the  procedure  had  become  secret,  the  judgments  had 
for  some  time  been  pronounced  publicly,  or  at  least  in  presence  of 
the  accused ;  but  this  last  trace  of  publicity  also  disappeared : 
"  The  said  Ordinance  (of  1498),  Art.  116,  states  that  if  the  pris- 
oner is  condemned  to  death,  or  other  corpora!  punishment,  the 
judge  shall  pronounce  sentence  in  open  court,  or  in  the  council 
chamber  where  the  prisoner  shall  be  brought,  and  the  sentence 
shall  be  read  to  him  in  presence  of  the  clerk  of  court,  who  shall 
record  it  in  the  books  of  sentences  .  .  .  but  this  formality  is  not 
adhered  to  nowadays,  as  the  judge  sends  his  decision  to  the  clerk 

1  "  The  judge  puts  the  criminal  procuss  with  the  said  motions  to 
the  vot«  of  eminent  advocates  of  his  jurisdiction  not  suspected  or 
favorable.  And  although  by  the  Ordinance  of  King  Louis  Xll.  Art. 
115  .  .  it  is  said  that  the  cierk  of  court  should  write  down  the  opinions 
of  those  taking  part  in  the  deliberation,  this  was  not  invariably  done;  for 
the  clerk  is  not  present  at  the  said  deliberation  unless  when  there  aro 
counsellors  whom  the  judge  is  eompelled  to  summon  to  the  judgments  of 
the  actions,  and  to  decide  according  to  the  majority  opinion  of  the  said 
counsellors  "     Imherl,  III,  ch.  xx,  No.  4. 

*"L'ordre  et  formalite,"  etc..  Ill,  Art.  4. 

» Imberl,  III,  ch.  xx,  No.  (>. 
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of  court,  who  coin  mini  icates  it  to  tliP  prisoner  in  the  rloorket'jHT's 
mom.  where  he  has  tlie  prisoner  broiighl."  ' 

Tlie  iwxTiscd  hn<]  (jei'ii  kept  in  Jiiil  thntugliotit  the  whole  of  these 
proewfHiiKs.  In  the  l.'JOOs  we  have  said  that  libemtioii  on  Iwil 
was  gr»ntwl  freely  enoujjli.  hut  it  w:is  iiei-essflrily  exchided  by  the 
>:oiieral  ehnmrter  of  the  new  priM-etliire.  In  this  nstiiect  again  the 
Onliimnee  of  I.WO  sanctions  a  severity  formerly  unknown  :  "  Art. 
1Ö-.  In  QUitterK  »uhjcil  tu  t.inirn>tituü»ti  ucc-UM-d  persouä  »hull 
not  be  released  during  the  delay»  which  are  given  for  tbe  purpose 
of  makiiif!  the  said  confrontation."  It  was.  therefore,  only  when 
tlie  aetioit  wa»  put  on  tJie  ontitutry  role  that  liberty  un  biiil  was 
allowed  (Art.  bW).  Verj-  soon  we  »hall  find  Ayrault  pmtC!tting 
against  the  maxim  which  made  detention  pcndnip  trial  a  mle  with- 
out exccptit)n.  fertai«  iiKliealioii»,  however,  show  tliut  the  pro- 
visions of  the  Oniiraincc  on  this  point  were  not  alwaj-s  rcspevtcd ; 
"  in  trivial  matters  involving  nn  corporal  nr  criminal  punishment," 
says  one  who  lived  at  the  end  of  the  l.'JOOa,  "  the  judges  «re  ac- 
eustomed  to  relcuMr  aeetise«)  jK-rson»  on  bail  or  on  their  jiimtory 
hail,  or  even  in  tbu  eustiKly  of  a  sheriff's  officer  or  oHTkht  of  court. 
It  might  be  said  against  this  that  the  OrdiiiRnee  forbids  it  and 
that  criminals  shimtd  not  be  released  until  the  confiri)iHtion.s  and 
<'onfrontJitions  have  taken  pla«'.  and  that  this  would  be  an  iibstaclc 
in  the  way  of  prosecution,  and  that  it  would  be  impossible  to  ob- 
tain proof  of  u  crime,  which  would  etmnetguently  go  unpuniKhed; 
hut  the  obvioiLs  answer,  babied  on  eotnmon  scnw.  neeesisary  aiHl 
pcn-mptnry.  is  that  when  the  Ordinain-e  was  drawn  up.  fal«-  v\t- 
nesüies  were  not  w  abundant  as  at  pre^sent.  This  is  in  common  and 
daily  evidence,  to  such  an  extent  that  there  arc  as  many  and  more 
siMiU-n«»  carried  out  on  fals«'  witnesses  tlian  fur  all  other  criracj. 
1  say  this  not  only  from  the  horror  and  detestation  nf  thLs  abomin- 
able crime  of  perjury,  or  hccnu«-  I  desire  the  introduction  of  a 
iww  (system  of)  practice ;  but  Ixt-aiL-st  it  is  iiceeasar.v  to  use  new 
remedies  to  eopc  with  the  increasing  mstlciousness  of  the  cviU 
.loers."  : 

Thus,  little  by  little,  tlie  safeguanla  of  the  defctuse  disappeared. 
Tlic  procedure  had  bceomc  ahsnluti'ly  secret,  not  oidy  in  the  xensc 
that  «verj'thinR  took  place  beyond  the  range  of  the  ptihllc  eye.  but 
in  the  sense  that  no  production  of  documents  was  made  to  the 
accused.  The  aid  of  counsel  and  the  freedom  to  summon  wit- 
nesses for  the  defense  htttl  been  taken  away  from  him  one  after 

'/»(**rt.  Ill.th.  «.No.  3. 

■  Boftr't  "Stile."  Idin  edition.  Pan  IV,  TiUe  12,  p.  239. 
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the  otlitT.  .Submit ti-(]  tu  »kllful,  mid  often  trcnolierous,  interroga- 
tions, lu"  WHH  in  a  terrihip  |>liKht ;  it  miKht  I'Vfn  \w  said  tliai  aftrr 
the  Onhnance  ni  H',}S  his  iKisitiori  bcramc  more  tlcspcratc;  and 
the  Onliriaiice  «f  15:i9  sanctimied  new  severities. 

The  apfiMil  WAS.  liowfver.  always  opon  in  criminftl  prosecutions; 
and  for  ii  long  tinit-  it  wat  hIwhv.s  tiikeii  ln-fon-  the  rci.val  iu<lg(-5. 
Imbert,  whn  siill  reougiuzeil  a  certain  recourse,  "  ressort,"  from 
the  scii^ioriiil  jinlpts  in  civil  matters,  rcfopni'-ps  none  in  criminAl 
miittrn'.'  The  Oniinanif  of  Cr^iiiicu  of  l^iiti,  c-oniirminj;  a  u.sa^> 
already  established,  gave  to  "  appellants  from  corporal  punish- 
ment "  the  right  to  pass  over  the  middle  jndpe.  and  go  directly 
fruM)  till-  lower  judge  to  the  supreme  fourl.  provided  they 
formally  expressed  their  desire  to  do  so  (Art.  22).  The 
Ordinance  nf  15'iO  went  farther.  In  Article  IfiS  it  pro\ndpd 
'thftt  ill  future  all  appeal^i,  in  criminal  causes,  should  "  be 
taken  imniediat*'ly  and  without  intrruiediury  sli-p  to  the 
fnipretne  court,  for  whatever  cause  it  may  be  appealed."  This 
perhaps  went  Ijeyond  the  equitable  limit ;  therefore  a  "  Dec- 
laration "  of  21st  November,  IMl,  determined  that  the  fore- 
going prnvisions  should  apply  only  "  to  appeals  from  sentences 
8nd  Judgments  of  torture  and  other  corfMiral  pnnishment.s.  such 
a»  tivil  or  natural  death,  scourRiiiK  {"  fustinatlon  "),  mutilation 
of  members,  perpetual  or  temporary  outlawry,  condemnation  to 
publie  works  or  seniees."  In  eriminal  as  in  Hvil  matters,  the 
appeal  hatl,  in  general,  to  be  made  iouuediately  the  sentence  wa& 
pronounwHl ;  but  even  in  civil  cases  this  was  oidy  nominal,  for 
letters  "of  relief"  were  easily  obtaineil,  which  [lermitted  sub- 
sequent appeal ;  io  criminal  matters  it  was  a  matter  of  right ; 
"  when  the  accused  is  a  prisoner,  he  always  appeals«!:  of  course,"* 
It  even  ap|»eani  that  the  persiui  eoiidemued  to  a  corporal  puiu!4h- 
inent  was  not  under  the  necessity  of  raising  ("  relever  ")  his  ap- 
peal; "  when  the  accused  is  condcnuied  to  corporal  jiumshmeiit. 
he  is  bntugbt  willi  his  process  In-fore  the  court  or  before  the  mid- 
dle superior  judge."  Appeal  could  be  liKlged,  not  only  from  final 
sentences,  but  also  from  idl  the  decisions  of  tlie  judge,  decrees, 
ruling?;  to  the  "  extraoniinary  "  aetiuu.  sentence  uf  lurturc.  etc. 
Tltc  apiicid  had,  usually,  a  suspensive  effect. 

We  have  not  spoken  of  the  proceihire  by  contumacy  since  we 
deseribefl  its  earliest  forms.     It  hud  been  very  greatly  mollified. 


'  Tlw»  order  was,  1st.  the  seiKiiiarial  judge  or  the  royal  proviwt ;  2d.  the 
haJUn  OT  the  seneai^bal  of  th»  province :  äd.  the  Farlemcnt  (Fmbtrl,  III. 
«h.  scK.  No».  1-7).  "  Imbtrl,  IV,  ch.  I,  No.  1. 
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In  particular  the  periods  of  delay  had  been  changed ;  in  this 
respect  ito  difference  between  the  gentleman  and  the  humble 
plcbt-iun  was  now  rw-'OKtuscd-  Tlic  "Registry  crimincl  dc  Saint- 
Martin  des  Champs"  contains  several  cases  of  procedure  by  con« 
lumaey,  nil  of  them  of  the  ^me  nuture.  Therv  nos  a  6n>t 
suinmonä  Kivcn  on  tlircc  cunaccuti\'e  day»,  ctic  accused  bring 
summoned  by  oral  prttelaiufttlon  by  one  or  more  ofHcers 
of  court.'  Then  can»e  ftmr  more  fortni^illy  summonses,  only 
llie  first  three  of  which  appear  to  have  been  siric-lly  rc<|uircd ; ' 
on  the?  last  dcftiult  cami-  outlawry.  Tlic  fuUowinf;  urv  two  casea 
in  which  thi.<t  prcKwdure  nas  followed,  t-umplete  and  in  detail : 
"  In  theycarLII  (i:^2)  GirartdeNcelle  .  .  .  wa.'^  duly  summuiitd 
by  Pliiliput  de  In  Villt-tte  utid  Jehan  Lcfournicr.  our  officers,  at 
his  residence,  and  un  the  people  of  tiis  house  and  lib  neichtiOD. 
the  said  summons  being  scn'oi  for  suspicion  of  the  murder  of  lord" 
Guillaiime  dea  Essars  ...  on  three  days  to  personally  appear,  to 
wit,  on  llie  Sundn.v  followiiig  Saint  Denis,  and  on  the  suceeedins 
Monday  und  Tui^hiy  (14,  In.  16  October),  un  which  days  he  was 
held  in  default,  and  on  each  of  these  summonses  he  was  summoned 
for  each  of  the  «lid  days  in  judgment  by  Girart  la  .Souris,  our 
officer,  and  l>ecau>e  lie  was  summoned  lo  api>ear  for  our  riRht» 
and  those  of  the  mayor  and  the  court,  once,  twice,  thrice,  and  the 
fourth  in  full,  to  wit.  for  the  first  forty  day.s,  on  Wednesday  before 
Saint  Luke  the  EvaiiKelt-tt  (17  October)  iu  the  year  lÜrZ.  on 
Wednesday  Inrfurc  All  Saints  (31  October),  for  the  second,  on 
W'edneMlny  following  Saint  Martin  in  winter  (14  November),  and 
OD  Wednesday  before  St.  Nicholas  (ö  December) ,  on  which  days  he 
was  held  In  default  and  did  not  come  or  appear  to  take  law  for 
the  said  crinu*:  be  was  outlawed  forever  on  pain  of  the  fellows 


as  use  19. 


"> ' 


'  10-12  Januarj-,  1»52. 


Jelian    Millon  waa 


put  in  default  on  su^^plcion  of  tlie  niunlerof  the  deci.iksed  .Symon 
d«  Cappeval  .  .  .  and  since  he,  Jehan  Millon,  was  sumnounwi  tu 
the  rights  of  the  court  and  mayor  of  the  said  place,  to  wit,  three 
times  on  pain  of  outlawry  :  and  at  the  place  atitl  in  the  accustomed 
iminner,  to  wit.  for  the  first  forty  days  the  Sunday  after  Epiphany 
(13  January)  for  the  first ;  on  the  Sunday  after  the  ('onvrryon  of 
Saint  Paul  {'17  January)  for  the  second ;  on  the  Sunday  when 
*Keminii«cerc '  ü  simg  (17  Febniar>-)  for  the  third,  and  on  the 

'  pp.  32-74 :  "  Perrin>Duport  od  tlirc<T  d» v  or*l  maimons  by  Pbelipot 
Malm«  asd  Colin  de  M^mtmartrr."  cf.  p.  >a>. 

'  '  Was  mimmoueil  lo  ajiiwar  for  nur  richtti  and  Ihm»  of  the  mayor  and 
ih'i-ottri.  onPT.  twje«  and  Lliri<waiul  the  fuurlb  and  last"  (pp.  211,  21^. 

'pp.  311.  S12. 
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Sunday  when  '  I^tart  JcruHalvoi '  is  mng  (3  March)  for  the 
fourth,  on  whicli  days  he  wat  held  as  in  tiefnult.  the  said  Jean 
Millon  was  banished  from  all  the  lands  of  mj'  lord  of  Sainl-Martin 
on  |)ain  of  the  gallnw»."  ' 

From  that  time  there  are  two  phasen  in  the  procediir*  by  con- 
tumacy :  first,  a  summons  on  three  days  in  dose  sucecsjion,  then 
tlirce  or  four  »uuuuuiuet  ut  inter\'ala  of  a  rorlni)i;ht.  But  the 
pfofcediiigs  were  too  long,  and  the  Ordinance  of  l.i39  shortened 
thetn.  It  contains  two  articles  on  the  subject.  "  Art.  24.  In 
all  civil  or  criiuinal  matters  where  four  default»  lutve  Iwcn  usual, 
two,  wetland  dulyobtainvd  by  summon»  ser\'ed  pcrsonallyor  at  the 
domicile,  shall  Iw  sutficient,  e-xeeptthnt  the  judges  may  "ex  officio' 
aild  a  third  if  the  said  summonses  have  not  been  served  iwrsonally 
«nd  they  see  that  the  matter  can  !«•  su  arranged."  •  —  "  Art.  25, 
In'criminnl  matters  on  the  first  default  made  upon  personal  cita- 
tion let  arrest  be  made,  and  if  there  be  two  defaults  it  shall  be 
ordered  that,  falling  nj»|)relieiiMOii  of  the  defaulter,  he  shall  be 
summoned  on  three  short  periods  with  attachment  and  aeinure 
of  his  property,  until  he  ha.s  obeyed."  These  texts  were  not  very 
dear,  but  the  pru«niee  was  plain  enough.  First,  a  single  default 
or  two  <lefaults  were  declared,  then  the  decree  issu«!  against 
the  accu-sed.  This  eitlier  ordered  liis  arrest,  or  took  the  form  of  a 
merely  per<oiial  eitntion ;  "  liVliere  liiere  has 'been  oidy  jjeräonal 
summons  the  proper  course  is  to  wait  for  two  defaults  before  pro- 
ceeding by  summons  on  '  tliree  sliort  periods  '  and  by  attachment ; 
but  if  there  be  arrest,  the  clause  of  '  three  short  periods  '  and  at- 
tachment may  be  included  in  the  sauie  decree."  *  There  was  not 
«itirt>  harmony  as  to  what  wa»  the  delay  indicated  by  tliese  "three 
short  periods."  According  to  Imltert  it  was  essential  "  tliat  there 
should  be  au  iiitei^-ul  of  three  full  and  complete  da^-s,  as  to  the 
first  two  .  .  .  and  the  last  and  ibinl  iwriod  must  ooiuist  of  a 
week  or  other  sufficient  period  of  time  according  to  the  distance 
between  the  jilaces,"  But,  acconiing  to  Boyer,  "the  s«id  aum- 
monses  at  three  Uiort  inten,'a]s  should  he  distinct  and  separated 

'  pp.  213.  214.  SumettinoH  ILe  "  Rt^stre  '*  doe«  not  eiv«  Hiv  whult-  uf 
tbe  procedure.  Tbua  in  t  be  east-  of  one  ea.1l«<d  OuilloD,  the  d«fnu!t«  for  th« 
thn«  «>n»ecolivp  day«  of  ihe  flmt  Hiimmon«  only  iiro  mrntionnd,  viit, 
tbo30ttiaDd3lflD«cciDb«raDd  tvt  Jaouary  (pp.  32,  33).  Theiwnio  IliinK 
ooeun  in  tbo  cnoo  of  one  named  EVrrin  Dtir)o»i<  (Pt>-  74,  'fi) :  on  ?Oth  Jan- 
uary. 1337,  tb«  dofaull  of  Jehaanin  d^  Srntb  on  tbrw>  ilaya  lit  aoleit 
(p.  &>) :  iWn  on  Slut  .Fanuary.  1337.  is  addM,  "By  Pons  tli«  Mayor, 
Jehannin  At'  Sf^nlia.  dt'faiilt  for  the  finit  day  for  the  epeeiäcd  oITenBft  oa 
the  prwiKluie  Suaday."  »ud  that  is  all;  cj.  p,  133.  L^-ideoUy  tlier«  are 
omiariaDs  h«re. 

*  Cf.  Jnn  lUt  Start»,  5S.  '  Imbert.  11,  eh.  III.  No.  5. 
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by  the  aome  writ  with  suc-li  a  »ufficiuiit  iiitorvul  bi-twc-rn  thrm  a^ 
ten  or  eight  days  at  least :  some  maintain  that  the  pnHKdiire 
reqiiires  only  three  days,  «IthoiiRh  hy  the  law  '  ad  perempioruni 
(t.  tie  judiciiä'  it  is  essential  that  ten  days  intervene."  * 

Contumncy  rt-Milted  in  h  rt-al  und  finni  c-ntideiiiniitiun;  Lcnce- 
r»rth,  nwnH>ver,  the  charju-'s  were  pr«\ed  licfcin?  it  whs  pniimunced. 
This  idea,  nlthoii^ch  contrary  to  the  Uoman  laws,  \»  tborouf^hly 
adniitte«] :  "  Altlioii^h,  iKtt>nlin|;  to  theeivll  law,  fiiinl  jiidgmcitt 
cannot  he  pnmouiiwd  aipiiii^t  one  RUJIty  of  contumacy  in  crimiiml 
mattrre.  in  this  kingdom  wr  adopt  a  contrary  aistom,  which  is 
ill  aot'ordanre  with  several  Italian  »tatutes,  hy  whieh  the  per«»ii 
guilty  of  cüiitumacy  is  rcKarded  as  if  he  hud  confessed  the  offense 
nf  which  he  iä  aerused."  *  In  tlie<ir>',  to  entuil  thi»  condeniimtiun 
letters  fnini  the  sovereign  were  net-essary ;  hut  the  iilen  of  regard- 
ing the  jiid^ictnent  as  rafwhle  of  being  purged  ami  annulled  by  the 
appearance  of  the  condemned  person  (crows  and  will  sdod  triumph. 
Iniliert  jKiints  nut  that  the  jud){nicnt  can  be  attacked  by  way  of 
apiH*»!,  and,  although  be  observes  that  "  letters  "  a.re  then  neces- 
aaty,  it  is  evident  that  these  are  mere  matters  of  form  :  "  If,  there- 
Fore,  the  accused  do  not  pcr?cniiilly  app«ir,  judgment  of  conliimiiey 
is  proiinun<.-ed  agaiiHt  him,  hut  he  can  alwiij's  apiK'al  fn)in  the 
judgments  of  contunmc>',  and  in  tliat  ease  shall  have  myal  letters, 
directed  (o  the  first  royal  jiKlge  who  hii»  given  the  jutlj^nent,  by 
which  he  shall  be  enmmanded  to  allow  him  (the  aecu5ted)  to  bo 
within  the  law.  notwithstanding  the  judgment  of  contitfouo*, 
which  nliall  lie  Hniiullctl  by  the  wid  letler*  on  r«-iiiilnirwiiig  the 
eipciise  thereof."  *  Boyer  Roes  farther;  he  supposes  that  by  llic 
accused's  apjM-aranfc  the  jtidgmcnt  ipso  fach  falls.*    Traces  of  the 

'  Bomr'i  "Stile."  p.  234. 

*  Imbtrt.  Ute.  fit.:  *■/.  Con^anti»,  "  Ooin  men  tail»  eur  rorHnntin.n"«'  dal 
l.'htO."  p.  fi6 :  "niirt(>lu*  .  .  .  dint  valt-rp  ■tatiilum  vol  MmHut'tudim'm. 
igiiod  judrx  (rondcniiM't  rt    procntdal  eontra  contutniu^Rni,  i^uk  «oiisuvludw 
>  viifi-i  in  ton»  rtrgtio  Kraavi»."  —  Tht  dauB«  of  exruutkm  w«d  lucorpuialedJ 
iut»  ttu' ileeref :  "SI  imnrt  n|iprrhi'ijilV-|M-ui  tln^."     (K  t^ken and  orreslodil 
may  bo.)    Siw  Bornirr.  OrJiiiancf   of   ItiTd.   Title  17.  Art.  15:    "Thif 
oIbubb  .  .  .  waa  probably  a  matter  of  tlit-  old  styk*.  for  in  former  limeg 
the  amteoM«  r«iM«ff«d  (or  eontumscy  »er«  «•)(0put«d  poraooalty  on  thniw 
matvoccd  if  thejr  wore  found  ...  at  it  wwi  only  insrrlwl  'ad  Utmircni ' 
and  wu»  ant  pnetiMd  in  tVanw?  it  wa»  very  proiwrly  rcpt^lnl  by  iho 
t)rdiuanec." 

*Ch.  IV,  p.  «». 

'"The  iM'non  in  (lefftuU  caa  alwayfl  piuve  hitnaelf  nf  tliif  acmiiialioii . 
althouKh  the  »aid  «tivrve  ha«  beeoi  ianiMt  ana  exKttitMJ,  and  to  do  this  ha 
is  obliged  to  give  lijmcoir  up  as  a  prisonüT  in  Ibe  prison  of  the  Court  of 
Jui'lii'«.  and  on  that  heinc  done  t.he  reeord  of  tlip  rt-ei^tcrti  of  the  ini)>riiion- 
iDont  fur  th«»  pun^uit  of  t£«  aentwlion  upon  thi*  exaniinaÜAn  ol  thn  aotinn 
iiiii^i  Ix-  pn>i)urA<d,otbenrimthosbBll  bn rnUiaiMid  a« borsiaaf tor  mrntionMl." 
"Sii!..."  p.  iW. 
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original  idt-ii  will,  huwever,  subsist  for  a  long  time ;  Serpillon  points 
out  that  the  quf5tion  wa«  atill  in  dispute  and  was  determined  by 
a  decree  in  163.i.i 

In  this  procedure,  the  seizure  of  the  elT€<1s  of  the  rebel,  the  ori- 
gin of  whicli  we  h«ve  traced  to  the  feudul  period,  was  carefully 
reRultttcd :  this  was  the  attachmtmi  ("  annotation  "}.  It  took 
plaiT  after  the  summons  at  thn-e  sh<irt  intcrvais  had  been  scrvnl.' 
'riie  Ordionnct'  of  Roiishillrm  (Art.  >iO)  declares  that  if  accused 
persons  do  not  npiM-ar  within  n  year  «fter  the  seizure,  "  their 
property  attachitl  and  seized  shiiil  belong  absolutely  to  whomso- 
ever has  right  to  it."  This  feature  was  borrowed  from  the  Ilcj- 
man  law,  and  added  to  the  old  procedure  of  contumacy,  which 
up  to  that  time  had  been  whoUy  common  law.  The  Ordinance 
of  MoulioH  (Art.  2^)  went  fiirtiier;  it  unluios  that  if  the  judgment 
carries  conßscation  or  fine,  )>ersons  piilty  of  contnmacj-  "Rhall 
forfeit  not  only  the  income  of  their  property,  but  also  the  owner- 
ship of  nil  ibeir  effects  nwiirdcd  by  the  law.  .\nd  the  civil  |uirtie» 
shall  retain  their  adjudications  without  power  of  redemption,  and 
we  and  our  seigniorial  justices  what  shall  have  been  awarded  to 
us  ami  them  by  fine  and  confiscation."  The  text  added  that  the 
king  could  grant  letters  to  "  allow  the  condemned  persons  to  come 
into  court  and  to  excidpate  thcmselvci  after  the  said  jHrritKl  and 
to  remit  the  wverity  of  this  our  Ordinance."  letters  of  pardon 
ugain  ap|)ear  in  the  proecdure  of  contumacy.  It  was  generally 
considered  tlmt  thi.s  law  had  repealed  tJie  provisions  of  the  Ordi- 
nance of  Roussillon.  Tlie  Ordinance  of  I  i>"ft  will  do  no  more  than 
bring  together  these  principles,  and  develop  and  in  some  respects 
perfect  them. 

§  3.  Protest«  against  the  Ordinanee  of  1639,  Ci»utantin, 
Du  Houlin,  and  Pien«  Arrault.  —  We  ha^e  seen  how  and  hy 
what  dii^ntegration  of  the  old  forms  tlie  system  sanctioned  by  the 
Onlinuncc  of  15;i9  was  .slowly  built  up.  It  is  not  so  easy  to  under- 
stand the  unopposed  acceptance  of  this  procedure  by  the  nation ; 
still,  it  is  an  undeniable  fact  tliat  the  Ordinam^e!«  which  are  the 
subject  of  our  study  coincide  in  jjoint  of  time  with  the  meetings 
of  representatives  of  the  country  who  could  make  the  voice  of  the 
imiple  heanl.  This,  however,  is  capable  of  explanation.  Ilii-s 
procedure,  due  in  great  mca.-iiurc  to  the  practice  of  the  royal  judges, 

'  "It  was  formerly  a  mailer  of  doubt  u  to  whether  the  appeamnw  of 
O&f)  ooDdoniBMl  to  (li«tli  annuUcf]  tbi!  nunluma^y.  TIub  vos  tlw*  «ubiMt 
«f  n  MMiflirt  of  opiniot)  whjob  wil*  tlwidoil  by  a  deeisian  of  tlw»  Court  of 
Aniz«  of  tli<-  iDonth  of  Jimt',  l<Kt3."     "Code  erimind,"  p.  S5I. 

'  Ordioauvu  uf  15^9,  Art.  2^. 
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had  grown  with  tli4>  gron-tli  of  roynlty ;  it  rc^tt-d  upon  a  sentimmt 
of  inherent  infulliliility  am)  stem  jirotectinn.  wliich  n>.vait.v  had 
borrowed  from  the  Church,  and  which  constituted  its  principal 
strength.  Tlie  people,  emerg^'ng  from  the  lumrchy  of  the  Middle 
Ages  and  from  the  f;r«it  wiirs  «Kainjit  the  KiiRU^ih.  torn  ere  loiiß 
by  the  deva.stutlii^  rfligii>iiM  wars,  felt  nbnvr  all  else  tlie  m-ed  of 
security  «ud  iwiiee.'  The  new  Ordiiuiiire«  fiimisheil  a  better 
assurance  than  any  other  law  for  the  repression  of  crime.  Fop 
this  rea.-son,  tliey  were  willingly  aecq>ted  and  ahnoat  popular. 
The  Ordinance  of  LlklO  was  not,  however,  ]iaKied  without  protest 
on  the  part  of  the  jurists;  both  feelJe  ami  eloquent  voices  were 
niisitl  utcuiit^t  the  »everitte»  which  it  introiluced. 

The  first  u^doubtcdl,^'  to  eri  licisc  it  was  a  Bordeaux  lawyer,  called 
Jean  rnnstantin,  who  wrnte  in  th<'  year  iM-i?  Ills  eommentary 
Ls  in  Latin,  Ilia  was  not  a  great  intellect,  and  Nfiron  pves  him 
small  praise  in  the  preface  to  his  collection  *  He  was,  in  truth,  an 
honest  man,  who  had  no  Inv«  for  pnivoKt'marshnls.  a  tlniij;  often 
observable  in  thoäe  days.*  l]e  disj^aytt  an  undigested  erudition, 
stulfcd  with  texts  from  the  "  Corpu«  juris  "  und  the  work«  of 
Italian  dt»rtnrs,  whom  he  quotes  at  ever>'  turn,  pilin);  citation 
upon  citation  between  the  different  part»  of  a  single  phrase.  But 
duit  wu^  the  fu»hit>n  of  the  time,  aiM)  Constantiii  deserve«  otir  jiuss- 
iiig  ennsideration.  He  rcpr&«ei)ts  the  unadulterated  doctrine  of  the 
Italian  doctors,  and  he  certainly  shows  that,  if  I'ranccliail  borrowed 
literally  eertniii  |H>tnt'4  of  it»  erimtnal  doctrine  from  thew  docton,  — 
the  theorj-  of  proofä.  for  example,  —  it  had  pvco  to  llic  jnquwi- 
tnria!  protT<liire  a  shniie  and  direction  of  its  own  and  a  severity 
unknown    to    the    I'ltramnntancs.     The   exprei^ivons   thentselve» 


'  LcavioR  jiidirial  dociimenl-'i  out  of  the  qucitioD,  every  paso  of  (he 
"Rt-eiiiim  criiiiini-t  du  ChättOi-l"  »Iidvn  the  uriKiuiilMR'  aud  the  tttat«  of 
iofiiruniy  nnilir  whirL  Fraiiw  üiilTi'nsl  nL  tli«  itad  of  the  t3(Hlit. 

■  "Conkniontarii  JoUanuJs  ron«t«ntiui.  in  jur*  liivntiali  turio  qn* 
PiirlAnieDti  Üunüinl^nAi«  attvücati.  in  levo«  r«Eiaa  wu  onliuattuo*.'«  de 
Utibu«  brovi  d«^i<lci)ilis  ri'centtT  editn»."  P.  248:  "Ituo  aiiiiu  milloelnio 
qniwIraiCMmo  ti-rtio." 

'  "A  eomiiieatftry  on  tlii»  «rdioaacv  app««nr<I  ten  yt»rs  after  its  pub- 
lication Trilteu  ia  Latin  l>,v  Jtan  CaMUnlin.tulvoi-ttlv  to  tlir  IVriemeat 
at  Bordeaux.  The  gmil  mpinu^Di-A*  «f  tliix  work  rannot  !»■  ij>-»ii'il.  Iiul 
if  the  uaelesa  tnattirs  arv  climinalnil  anil  ttic  lanti>  nuiiitH-r  of  iiuiilaiiona 
with  which  it  is  swelled  are  cut  down,  subsmnliallv  litiii^  i^  Mi.'  "  Kevuitil 
d«  NAmn."  prcfa««>,  Pkrts  17'J0. 

'  "  Ixti  intrunculalom  et  judires  mnleflciofum  quos  pra-posilo«  m&ivs- 
eolloinim  notninamuN,  et  qui  <n«  tnllia  offle U  commitianl,  iiiii  r-ura  debetvnt 
etB«  )it«rttli  %iri,  sunt  igniui.  rt  (imnium  banorum  littcmnim  cxp«rt«9i, 
IJraaoi  viudickKM««  6it>i  ct  «ui»  (»uiiilaoculw.  porvaot  a  coitvruruni  com- 
mereio  et  extermJiMntar  tales  tyraaui  «I  bammdK  el  «orum  utRcia  boois 
^Iria  Bt  titteratb  eoaunittant"  (p.  237). 
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hitd  sometimes  changed  their  meaning  in  passing  into  France,  and 
Constantin  gives  a  curious  example.^  In  tlie  name  of  the  law- 
doctors  he  protests  against  the  severities  of  the  Ordinance. 

Commenting  upon  Article  162,  he  inveighs  against  the  exclusion 
of  advocates:  "  Practicam  antiquam  qute  hie  tollitur  et  aboletur 
meminit  Angelas  in  suo  tractatu  maleficiorum  .  ,  .  ubi  dicit  quod 
ipse  reus  vel  ejus  advocatus  potest  interrogatoria  facere."^  Com- 
menting on  Articles  157  and  158  he  shows  what  slender  resources 
the  law  leaves  to  the  accused  for  his  defense:  "  Quomodo  potest 
allegare  reus  aliquid  ad  suam  defensionem  si  sibi  non  detur  copia 
testium  et  totius  processus?  Ideo  qusero,  numquit  facta  et 
completa  inquisitione,  testes  et  totus  processus  debeant  publicari 
et  de  his  fieri  copia  ipsi  reo."^  Farther  on  he  launches  into  a 
long  dissertation,  citing;  all  his  authorities,  and  coming  to  the  con- 
clusion that  the  law-doctors  admit,  in  general,  the  production  of 
documents,  that  it  was  even  a  matter  of  right  whenever  there  was 
a  party  "  promovens  inquisjtionem."  As  to  the  provision  which 
bars  the  proof  offered  by  the  accused  at  any  time  during  the  action, 
and  allows  only  that  of  justificative  facts,  Constantin  not  only 
declares  it  odious,  but  absolutely  refuses  to  allow  it.  As  to  article 
158  he  says:  "De  severitate  hujus  articuli  satis  patet  ex  supra 
dictis,  maxime  in  articulo  CXLVI  ubi  habes  quod  ists  ordinationes, 
quae  excludunt  reum  a  defensione  ante  sententiara,  sunt  omnino 
contra  jus  commune  .  .  .  licet  Angelus  dicat  talia  statuta  exclu- 
dentia  reum  a  defensione valere, ego  liraito  hoc  esseverum  si  reuspe- 
tat  calumnioseseadmitti  ad  defensionem, alias  secus,  .  .  .quiacon- 
fesso  et  condemnato  datur  defensio ;  ergomulta  magis  non  confessus 
neccondemnatus,volensdeinnocentiasuaprobare,admittitur  quan- 
doque  ante  sententiam,  si  videas  eura  hoc  calumniose  non  petere,  ut 
puta  quia  hoc  tempore,  de  quo  loquitur  ordinatio  nostra,  non  habe- 
bat  probationes  et  postea  reperit  vei  alia  mwlo  constat  de  sua  inno- 
centia."  *     As  to  article  162,  rejecting  the  confrontative  judgments 

'  "Judicea  malofifiorum  in  senatu  BurdigalcnH  hoc  anno  mi  lies!  mo  quin 
gentcsimo  quadrageRimo  tertio  (^onscdentifs,  qui,  cum  me  ad  se  accessissent 
quod  quemdam  furem  sontentia  torquendum  dixissem,  et  ipsi  suo  arresto 
cum  suis  furtis  alraolvenduin,  quiesivenint  inter  alia  quid  erat  ordinari^ 
procodere;  qui,  quum  dixissem  quod  secundum  formam  et  ordinom  juris, 
Bubridebant  dinentes,  quod  imo  proeedere  ordinarie  erat  sine  confronta- 
tionibus  et  cxtraordinarie  ptT  confronlationes,  et  quia  usus  non  eram  con- 
frontationibus  in  pro<.'et4su  illius  furis  diocbant  me  orrassc  is  facto  et  in 
jur«,  et  ailcpahant  advocatus  et  procurator  rcgius  1.  Ordn,  ff.  De  publiciis 
judiciin;  quod  plusqiiam  asininum  e^t  et  tantia  viris  indignum  ;  sed  quia 
coram  tpsia  non  audebam  apertc  luqui,  ideo  tacui :  nam  aiiam  esse  formam 
et  ordinem  juris  in  criminibus  et  aliani  horum  statutorum  nemo  est  qui 
nesciat"  (p.  24S}. 

•p.288.  ■pp.281, 282.  *p.284. 
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formerly  allDwed.  he  is  still  more  forcible.  "  Nofa  quod  ilixl 
articuto  cxux  qund  debet  ussigniiri  terminus  ren  nd  suam  rfcfeti- 
siiHictn  rotii-iitliLiu:  »lias  mm  dthei  d»miiari.  ...  ka  ilicit 
Bartolus,et  Imota  .  .  .  quod  hum- pmi-ticam  siTvtit  totus  mundus, 
qui  rguidom  tfrminiiü  toDitiir  liis  nrilinalionihiis  ut  ditrto  arttcuhi 
con!>Uit.  Krgu  iion  »ervamus  iltani  practicaiii  (|UBm  gervat  totus 
muDcIuSijurisft  justitia*i};iiBri  ;qt)ariMli<^-uc]u<)c]  noii  vnlotiiilc  dtatu- 
tuin  \WT  quixl  tcillittir  dofciisio  qii»'  e^t  tie  juri>  iintitrali  .  .  .  cum 
jiw  naturale  jure  livili  tolli  imn  pfissit.  et  qutKl  jmlex,  ipso  non 
obNtniite,  potest  pra^fige■^e  tormiinmi  ip^i  no  a<l  »iiain  defMisionem 
fs(ioi)dani  .  .  .  ulias  potent  laxli  innoocns.  quod  non  i-&äc  dclK't."' 
All  thi»,  rvcii  «lirn  dlM'nwimWnil  of  the  citations  with  which  it 
is  burdened,  certainly  olTerii  Few  ßnc  phrase;«.  Ihit  althoilffh  the 
style  18  poor  enougfa,  tlie  ideat«  are  none  the  less  noble  on  that 
account. 

Konstantin  was  not  the  only  practitioner  to  find  fault  witli  the 
pitiless  severities  of  the  Onliiunice:  here  and  there  in  Inibert  are 
t«  be  found  short  rcmarkiii  in  the  »ante  spirit.  But  luiidi-r  voices 
were  raised.  First  there  was  tliat  of  Du  Moulin,  who  coinniente<l 
on  the  Onh'nam-e  of  I.'i30  in  »  prr)teHquf>  stylo,  in  a  rluniHy  l^tin 
mixed  nilh  French.  Several  of  his  indignant  and  curt  remarks 
have  survived  the  ages  as  lasting  protests.  He  trt^-d  first  to  put 
an  favorable  an  interpretation  upon  (he  text  as  possible.  As  to 
.\rticle  155,  which  does  not  give  the  accused  any  delay  to  allege 
his  objections,  he  sax's:  "Si  hoc  vcrbt»«  (delay)  referatur  ud 
siuRida  et  sic  «a  exdudendo.  esset  barbarica  iniqiiitas  ;  idc*)  debet 
intclligi  quo<i  impücct  non  distributive  scd  rollcc-tivc.  It»  quod 
judex  poHsit  dare  dilntionem  miKÜcum  arbitrio  .siio,  et  sen.<m»  est 
quod  verba  non  cxeludent  aperte  dilntiotiem  dflri.  quod  est  favo- 
rabilc." '  In  tlic  :*ame  fa.shion  lir  reptidialcs  tlic  literal  interpre* 
tatiun  of  Article  157,  ordering  itie  accused  immediately  Ut  name 
his  witnesses  for  the  proof  of  the  justificative  facts.*  Two  of  his 
outbursts  in  imrtJcular  have  remained  Tamous,  that  upon  arti<-le 
lös,  where  he  brands  the  name  of  l*oyet  with  that  epithet  of  in- 
famy which  never  left  it :  "  Vide  txTannicnm  opinionem  illius 
impii  Poycti  " ;  *  the  other,  on  article  154.  which  docs  nut  require 

I  pp.  2«1,  arj.  t  •'  RfwiKtil  do  Nüron.'"  vol.  [.  p.  260. 

' /ftiJ.,  i>.  '2.>1 :  "  Vomtnrr  inU-lliKi-  quAi-URi(iit<-  di^monstrAtionp,  quia 
non  «iniiipr  iinmct-ns  »cil  »omina  toruni  |«-r  quo»  ttrobuliilurutiittTUtiKiilln- 
gata:  ]aiU  juM*ficaitJr :  cliuiu  <1<^  fuotu  vidi  ü  Maacon  liuO  rrfu  ptMl  '2\ 
ninw««  e(  «cere  «twru  vahando  qute  d9v»  taota  taloitrnl  ttnti»  i  so  mt- 
maire  el  iwrnmrr  iMntotn»  ^fiir  ce  prowet  el  ad  rMluesiam  du  procureur 
4v  Una  crt  luntum  noD  vocnio  arcusatore." 

• "  lU<cueil  tlt<  Nfinw."  vul.  I.  |>.  331. 
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the  judge  to  verify  the  wituesscs  for  tlie  defense:  "'  VhIc  duritiem 
iiuquissimam  per  quam  etiaiii  defensio  aufertur,  aed  mine  jiidic'it> 
Dei  jiiato  redundac  in  aiithon^m,  qui»  major  pars  judinim  voluit 
Iianv  scrvurc  cxmstitiitionein  hoc  mense  octobris  IS-H.  Sed  est 
])priii<-iosivsinia  conscquetitia."  ' 

Dut  loiidt-r  .still  than  I>ti  Mtiiilin  speak»  another,  who  eatinnt  he 
ton  higtil.v  fulujjized,  Pierre  Ayraiilt.  He  had  a  great  iutt-Uuct 
and  a  larKc  hf art.  In  his  vhiei  work,  '*  I'Ordri',  foruiulltc  i-t  instruc- 
tion judiciaire,"  «e  still  ubtaiii  valuahle  information  on  Roman 
criminal  law ;  und  chis  learned  work  Ih  v,Titten  in  an  admirable, 
fcrxid.  and  (flowing  style.  Itisin^  high  aliove  his  (^s)nt<-tnporurit.-s, 
he  situwed  to  a  nicety  the  dangers  of  the  criminaJ  procedure  to 
which  I'rancc  was  (riven  over.  We  may  be  permittixl  to  quote 
tilt- <'hit.-f  pii-isageit  in  which  he  fights  foracanse,  which,  though  for  a 
loitK  time  lost,  could  never  perish,  and  demands  orality  in  the 
trials  unil  piililicity  und  hherty  in  the  pluidiii);». 

Ilin  first  rnnrtTii  is  to  jjoint  out  the  fundamental  defects  of  tlie 
system  which  he  attacks,  namely,  its  secrecj".  the  undue  importance 
attached  to  written  documenta,  and  the  immense  power  left  in  the 
judge's  hands.  "Justit.'e,"Iu'  says,  "is  treated  like  sacred  mysteries, 
which  are  imparted  only  to  the  priest.'  ...  In  olden  days  at 
Home  and  in  (Ireece  nil  this  examination  ('  instruction'),  con- 
firmation, cnnf roll  tat  ion,  and  judgment  took  place  with  open  door.-* 
and  publicly,  in  presence  of  the  people  and  of  all  the  judges  and 
partiKt  concerned.  Innoother  respect  iaour  practice  more  contrary 
than  in  this,  for  so  rigorous  is  our  requirement  thut  criminal  actions 
be  examine«!  ajHirl  and  in  seeret  that  we  will  not  judge  tJiem  if 
any  other  than  the  judge  and  his  clerk  of  court  should  have  been 
present.  Wlience  this  ditference?  .A.re  right  nnil  n-tisoii  difTcreat 
factors  in  repuhhcs  where  the  people  take  part  in  the  adminiHtra- 
tion  from  tliosc  existing  in  fitates  Ue[H'ndent  on  one  single  person? 
We  in  1' ranee  have  «•ertn.inly  not  thought  so  for  a  long  time.  .  .  . 
It  is  not.  iherefore,  political  difference  which  causes  this  variance 
between  srcn-t  and  M|ien  examination.  ...  In  private  it  i.s  easy 
to  twist  the  evidence,  to  intrigue  «r  browbeat.  The  court-room, 
on  the  (T)ntnir>\  is  the  bridle  of  the  |Mis.*iions,  the  scourge  of  had  \ 
judges.  IJut,  while  Ihi»  puhUc  ciaminatioii  .-terves  a»  a  curb  for  ' 
bad  judges,  it  gives  good  judges  an  inconceivable  sense  of  security 
and  freedom.  Tlie  innoeent  will  never  Ite  dearly  acquitted  or  the  i 
^hy  justly  punbhed, and  there  will  always  be  some  cause  for  com-' 

'  "Molin«  oporn."  wl.  H,  p.  7H2. 

»"L'<irdi»  fi  tomuJit«,"  et<i..  Book  III,  Artielu  3.  No.  21. 
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plaint,  if  iWir  trial  has  not  been  romiucted  and  considered  publicly. 
That  head  with  inure  eyes,  mure  ears,  innn?  Smini«  tliiin  those  of 
all  the  rtKtnütcrs  itiid  giiuiU  uf  the  puets,  has  more  ätrciigtli,  more 
energy  to  penetrate  straight  to  the  toiisc-ienfe,  und  Inj-  l>arv  un 
'  j»'hat  side  tho  right  lies  th«n  mir  secret  examination."  '  "  Is  it 
I  rrasnnablf  ti>  crwlit  what  one  judge  and  a  hire«!  clerk  report  as  to 
^tlie  testimony  of  ten  or  twenty  witnesses?  .  .  .  Sueh  dcpoMtiona 
do  not  ihove  either  what  h  naid  by  tiie  de|H>nent  or  how  he  sayn 
it.  It  is  the  concoction  of  an  offiwr,  a  searcher,  or  an  examiner, 
e\'en,  forsooth,  of  a  jndgr,  U  it  has  bi-cn  taken  by  une,  who  nil 
make  the  witnes.4  nay  what  seems  ipxni  to  tliein.  Nothin;;  can  be 
said  in  reply,  though  there  may  be  ever  so  great  a  contradiction  in 
the  terois,  und  the  very  first  assertion  which  thr  witiii-s»  \t»s  laad« 
use  of  in  deiKtning  exUtä  no  Umger  when  wc  come  to  our  confirnm- 
tions  and  ordinarj'  confrontations.  I  have  oftentimes  heard  the 
late  loni  Uctitcnnnt-general  of  tlii.s  juriscJietion,»  wry  well-informetl 
man.  say  that  the  witnessea  might  be  likened  to  clocks.  Just  as 
wc  can  make  the  latter  strike  any  hour  wc  want,  so  the  witness, 
according  to  the  way  he  k  e:(amiiie<),  and  the  tern»  uncd  to  eta- 
belliäh  and  clothe  his  narrative,  testifies  for  the  prosecution  or 
the  defense;  .  .  .  for  tlii.s  reason  he  deelan-d  that  nothing  was  so 
harmful  in  the  trial  to  whicli  we  are  accustomed  as  the  introduc- 
tion into  it  of  the  methods  and  functions  of  the  hearing  of  witness«. 
On  the  report  of  an  exiimiwr  and  impiisitor  tJic  judge  gives  cre- 
dence to  men  ^jhom  he  has  never  »een,  and  if  perchance  be  causes 
their  re-examination,  they  usually  tell  another  tale,  or  else  say, 
'Let  tlicm  read  me  luy  de[5t>Mtioii;  I  stand  to  what  is  written 
therein.*  "  ' —  "  The  mouth  lies  most  when  it  is  clo««d  tight  from 
fear  of  fulling  into  a  trap,  but  our  gestures  and  outwar»!  expressions, 
whether  we  wisli  it  or  not,  «peak,  and  speak  tlie  tnitli,  in  one  way 
or  another."  * 

The  oral  and  public  prooe«liire  has  never  been  l>etter  defemled. 
or  in  better  language.  .Ayratilt  paints  with  no  less  \'igorous  a  brush 
the  terrible  power  of  tlie  e.\umining  magistrate  aiwl  tlie  hclples^ticsä 
ot  the  defense.  "  I  insi»it  that  the  l>est  feature  which  the  criminal 
examination  of  the  ancients  possessed  was  that  this  act  of  interro- 
gating tlie  parties  de]>eii<lcd  upon  themM-lvn  or  tlieir  advocates 
and  not  upon  the  judges.  ,  ,  .  The  method  has  been  so  thor- 
oughly chang<'<i.  and  our  is  so  radically  different,  that  if  aio'  otlier 
•  :-L'ordre  at  rnriDalit«,"  etc..  Book  Itl,  Articl«  3.  Son.  &8,  S9,  00.  G3. 


64. 


» lhi4..  Bcok  UI,  Article  3,  No.  3R. 
»Ibid-.-hovk  111.  Article  3,  No.  64. 
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than  the  judge  should  now  interrogate  the  accused,  or  if  he 
should  do  it  in  the  presence  of  the  party,  the  whole  proceeding 
would  be  null.  .  .  .  Depriving  the  parties  of  that  option  of  inter- 
rogating, hearing,  and  examining  their  witnesses,  we  have  put  the 
matter  in  the  judge's  hands  to  such  an  extent  that  the  unfortunate 
parties  appear  to-day  with  their  hands  tied,  and  blinder  than  those 
who  write  in  midnight  darkness.  .  .  .  Nowadays,  when  all  the  func- 
tions which  rested  ivith  the  parties  and  their  lawyers  center  in  him 
(the  judge),  he  must  proceed  with  so  much  guile  and  finesse,  if  he 
would  drag  the  truth  from  the  lips  of  a  criminal,  that  it  is  very 
hard  to  say  whether  these  artifices  should  be  dubbed  justice  or 
chicanerj-."  ' 

The  system  of  objections  and  justificative  facts  appears  par- 
ticularly intolerable  to  Ayrault's  honesty.  "  The  testimony  would 
be  much  better  rebutted  by  timely  debate,  ar^ment,  and 
refutation  than  by  blame  and  reprehension  of  the  pergon  giving 
it.  But  since  we  are  on  the  subject  of  objections,  let  us  see,  for  the 
sake  of  argument,  if  the  ordinance  introduced  by  Chancellor 
Poyet,  pro\'iding  that  the  accused  must  plead  them  before  having 
heard  the  testimony  of  the  witness,  and  that  after  the  reading  they 
should  no  longer  be  admissible,  is  just  and  equitable.  .  .  .  The 
same  officer  even  ordered  that  no  witnesses  should  ever  be 
brought  by  the  accused  except  his  relatives,  neighbors,  and 
fellow-citizens.  .  .  .  How  can  the  accused  know  at  the  very 
moment  whether  or  not  the  witness  is  bribed  or  has  been  incited 
against  him ;  his  relatives,  his  friends,  his  solicitors  and  attorneys 
themselves  cannot  find  that  out  so  soon  ;  how  can  he  do  it  from  his 
prison?  The  device  of  alleging  objections  before  the  reading  has 
resulted  in  the  accused  persons  being  constrained  to  object  at  all 
hazards,  and  in  the  majority  of  their  objections  being  matters 
of  course  .  .  .  the  ignorant  especially  need  protection  .  .  . 
everybody  does  not  understand  the  ordinance,  no  matter  what 
notification  has  been  given  of  it.  Does  this  not  look  like  the  es- 
tablishment of  such  a  formality  that  not  to  object  before  or  after 
will  deprive  one  of  life  or  honor?  .  .  .  Many  unfortunate  ac- 
cused persons,  who  do  not  know  A  or  B  do  not  know  either  to 
object  or  challenge.^    All  the  foregoing  emboldens  rae  to  say  that 

'  Book  III,  Article  3.  Nos.  21  and  22,  These  inponvoniencea  are  noticed 
by  Imbcrl  (III,  eh.  X,  Ku».  2  and  3),  who  gives  wise  adviee  to  the  inter- 
rog&tini;  judE*>  and  censures  the  praeliees  of  erafty  magistrates. 

'  /mbi-rl  likewise  makes  a  protest  in  tliia  resp<^-t :  "Whieh  ordinances," 
he  says,  "are  extraordinarily  severe  (and  their  author  has  met  the  fate  of 
Perillus) :  for  it  is  very  harsh  and  severe  to  make  an  unfortunaU'  prisoner 
languishing  under  an  imprisonment  of  a  year  or  six  months  instantly 
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I  do  not  clcurl)'  ujidcrstaud  wttat  inducuij  llic  :f«!d  Cbuici^llur  Poyet 
to  ubatxinn  thai  exf^llent  andstraiglttrorAard  mode  nf  pruot^ing. 
where  both  [lartirs  bring  their  exidence  at  the  same  time,  for  that 
whifli  Ik-  htts  iiil rodiii.T-d  of  K">^i<ti"K  ""  i'llcrluciitory  judgiiH-nl  ti> 
inquire  a.-*  to  justilicativc  facts  ami  objt-ctions,  tbt-  former  iiiftbod 
li«%-ing  f>een  an  invuriiible  rule  hithertt».  Whence  ctjmrei  thi» 
cuiitrivaiioe  of  uot  atlowiiiK  the  nt-cu^ed  to  bring  \m  evidence  until 
tbut  of  the  pn>&ccutiir  is  bniu^ht  and  »ctth-d  ?  .  .  ,  Is  tbi-r«  jus- 
tice in  tht>  fact  that  one  jiarty  lubors  and  striv«»  to  hrini;  \m 
evjdenoe  after  the  other  is  all  ready?  ...  A  dud  fought  on 
th«'  tiiiderstHiidiiig  thut  ttiie  »hoiild  fin-  all  hi»  .<liott  firxt  utid  tli^ 
other  afterwards  would  be  neither  just  nur  seemly.  In  the  trials 
iiovr  in  vogue  the  judgments  arc  arbitrary  and  the  asscsaors  an* 
prone  to  »ccefit  what  they  arc  pnnic«l  witli  ratlier  tJiaii  \vh.it  in 
proved,  the  necust'd  are  in  daiif^iT  of  seeing;  themselves  condemned 
in  »pite  uf  and  nithuut  rvgan)  to  lh<*ir  ju»tißcutivc  facts  and  objec- 
tions. In  abort,  is  it  proi>er  to  ju<lgt'  an  action  after  looking  at  but 
one  side?  .  .  .  There  remain  in  this  ordinance  two  matters, 
which  we  ascribe  to  the  said  lord  chancellor  Pojet,  so  far  removed 
from  the  old  time  forms  as  to  throw  doubt  upon  his  equity;  it  ia 
diTJim-*!  that  the  accused  i«linll  name  his  witnesses  immediately  and 
ttisl  not  hi-  but  the  kind's  priK-iirator  »hall  cause  their  appearance. 
What  docs  this  signify?  'ITie  pwisenitor  is  to  have  ample  time  to 
jjinke  hb  investigation,  but  the  accused  is  to  di\nnc  Rtnn<-e  what 
witnesses  can  vindicate  him!  And  u  thiril  party,  and  not  he,  b 
to  bring  those  whom  he  niimc-s  for  liia  defense ;  his  innoeeiiee  will 
thus  <te]Wiid  iiiH>n  the  fidelity  or  faithlcKsness,  tlie  diligemw  or 
inditTcrencr  of  another.  Is  there  any  ktnf;'s  procurator  as  con* 
cernnl  uboul  the  vimlieation  of  the  accused  us  the  accused  him- 
self r  ■• ' 

AyTatilt  also  inveighs  against  the  abuse  of  detention  pending 
trial  and  of  the  uH>nitorie»  ('"  monitoireii  ").  After  bMving  prai^-d 
the  practice  of  release  on  Iwit  in  a  magnifirt>tit  )>uäsa|^.  and 
lauded  the  uiiciciits  for  having  pertnitt«!  it,  this  is  what  he  sa>'s 


die  hin  uid  witneMM,  and  nol  to  allow  ihr  priHiniT  ncir  »nolhcr  tor  Him 
to  MM-ak  to  the  wilneftM-n  vrbu  iii»y  cuinc  to  I<>9tif>'  »ii  Iijn  l^'hulf.  niiil  that 
(ha  leinte'»  itnwumljir.  vho  is  an  atlverM-  parly,  shuulil  paiixi-  tlii:<ir  n.|>)M<ar- 
aDoe.  uul  tu  mrntiun  tho  (»ft  that  i  bey  will  proVia)>1y  Im-  di'lU  rn-d  int»  lb« 
eh»m  of  ao  offlcvr  of  thi-  rourt  wlmb  praelically  for  tlw  iNtrly  mtvun« 
to  tfo  prisoner.  Ami  mi  thi«  aeeuunt  it  nould  hu  Vf(;i!  to  wirm-wbal  anie- 
liaral«  the  said  onlinariixti"  (III.  eh.  xiii.  Nii.  Hi).  Tb<-  priwr  of  th« 
jndilicalivp  fact«  and  the  olijcction*  to  the  aiimiiuibility  of  Ibe  witneciwa 
ID  hen  thp  maiter  in  question. 

>  Ayraull.  liock  111.  Arliele  3.  Ko».  .V)-&2. 
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of  sudden  arrest :  "  It  may  nowftduya  be  almost  ranked  as  tlie 
re^ar  ]mic<ediire.  It  oft<>iitimes  ha))[)en.s.  I  know  not  how, 
that  wh»t  i.t  the  fineitt  and  most  ira^niahle  thing  in  theory  is 
vt-ry  unprofitable  in  pruotit-f.  It  lias  been  m-wssary,  in  order  to 
safeguard  thf  pulilk',  ta  discard  the  traditions  of  fre^^men  nnd 
treat  all  as  sworn  enemies,  rogues,  and  slaves,  for  whom  prisons, 
torturt\->,  and  fjibWLs  U»ve  lieen  itiventrd.  All  our  other  reasons 
may  Ik-  slu  plauhihle  as  you  like ;  yet  so  hnrsli  U  our  |>rairtiw.  thnt 
cx|K.-m'mi?  shows  iis  that  if  the  aectL-^ed  are  not  kept  in  prison,  it  is 
impcissible  to  eonvirt  a  »n^e  one;  there  is  no  witn«8»  who  dares 
testify,  no  judpment  which  ean  be  executed."'  —  "  Xothing  is 
au  eumuuin  nowaday.-*  u«  Iv  nrM»rt  tu  tin- mnnitorii-s  ami  e«"lesias- 
ttcal  censures  to  obtain  proof  and  revelation  of  erime  prosecuted  or 
to  be  proserutfd  before  us.  Have  we  nny  erilidsm  to  make  upon 
the  aiieienls  binaiisf,  to  pain  tliese  same  ends,  tlicy  implored  fmm 
their  pontiffs  9uc-li  ioiprcc-ations  und  muledictiuns  7  ...  I  think 
not  .  .  .  To  entice  the  »ntne-Hses  by  briliery  or  by  fear  of  being 
punished  bj'  God  or  man  was  a  tiling;  they  ne\'er  did.  As  it  is  u 
erime  for  the  ticeuse<!  to  brtl>e  the  wiinesM»  on  liis  Ixduilf,  so  should 
it  be  fur  the  pnisecutioii  to  ooeree  them,  or  brilie  them.  The 
anricnts,  after  all.  wen-  more  careful  nlKjut  their  religion  Ilian  we 
are.  The  publie  is  not  so  deeply  interested  in  the  charging  and 
proof  of  u  erime  ns  to  injure  itself  by  tlii<  profanation  nnd  pollu- 
tion of  holy  things."  ^ 

We  m«y  be  i«inloric«l  for  luiviiig  nuiltiplifl  then»-  quotations; 
it  was  useful  tr>  show  that  in  our  oountrj-  the  sentiment  of  true 
fn-edom  remained  in  some  exalted  hearts,  at  a  time  when  it  was 
most  laeking  in  nur  institutions.  It  u  not  (ptite  c«>rtret  to  sny 
that  "  when  the  royal  Ordinances  altered  the  form  of  eriininal 
aetions,  to  nuh:ititiite  the  written  examination  for  the  traditions 
of  the  olil  oral  pr*>redure,  no  voice  was  raised  to  recall  the  individ- 
ual sftfepiuirds."  ■''  The  fact  is,  however,  that  the  protests  which 
were  made  finnid  public  €j|>ininn  indifTerenl.  The  bitter  plaint 
of  Pierre  Ayrault,  which  to-day  commands  our  admiration,  then 
fell  on  empty  ears:  "Vox  elamantis  in  deserto."    The  country 

■  Ai/rautl.  Book  III.  Arlide  2.  So.  30.  It  i»  Strang  thai  this  U  thfl 
only  word  of  biaoi«-  to  be  found  in  Ayrault  for  thi»  hombiD  ia^litutiuu  of 
turtiirt-.  ('<ini|mri.>  Itntn-H  on  (lct4>ntioii  itending  trinl ;  "Althout!))  il  may 
br  «omi'whiit  urhitmry,  il  nouM  iii-vi-rtht-loM  Ijr  vir-W  Ui  cl(iii([n.t1i'  cxpri-s'l  v 
by  Onlinani'i'  ihc  ollf'iin'»  f«r  wlikh  up  order  tor  am-al  liquid  I»-  Krauli.'J. 
•O  as  to  n':itr!iiu  tbt.-  Licvu»«  wbicli  nuDV  judg«i»  usurp  vo  tliix  poiai. 
Book  III.  ell.  II.  No.  4. 

•  /fciJ..  Book  til.  Artide  2,,No.  31. 

»  M.  <i.  Fieol.  ■•  Ilistoire  ile«  EUl»-0#tt«nuw.  vol.  IV.  p.  254. 
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thankfully  ftcceptctl  everytluiiij  that  helped  to  check  the  cltüorders 
from  whH'h  it  had  suffcrrxl  so  long.  "  Towards  the  end  of  the 
Middle  Akcs," -savs  "Si.  Picut,  "  «ft<T  Ihv  ctrrriblv  Hiiudr«!  Visits' 
War.  which  had  shaken  France  to  its  vcrj-  core,  royalty  realized 
that  the  nation's  j;rratest  n««l  was  intunial  tinier.  The  whole 
country'  was  then  obviously  euaQMiired  passionately  of  ^fenunrda 
which  luidc  fair  to  shield  it  fnmi  the  viuieiK«  of  the  ütrttng  luind." 
And  the  moveiiwnt  which  had  trunsformed  the  mrninal  jxrocetlure 
IQ  Prance  was  at  th«  same  time  making  headway  among  die  neigh- 
Iwring  continental  nations ;  there  its  forev  w-a»  irresUtiblc. 

$  4.  Tha  Crlmliul  Procedoreaad  the  Statn-Oonetal  of  th«  ISOOS. 
—  Whenever  the  nation  cho«:  t«  .'jK-ak  by  the  mouth»  of  its  rcpre- 
sentutives.  either  in  the  Statei-Gcnerul  or  in  tlie  convoaitions  of 
Notables,  it  approved  of  the  revohition  elTected  in  its  criminal  pro- 
cedure. On  rare  ocra.sion»,  the  ThinI  Estate,  A<-tiiHtcd  by  the  vague 
instinct  of  freedom  which  never  left  it,  and  the  Nobility  hj'  a  senti- 
ment of  jealous  independenee,  raised  objeetioiis  on  certain  matters 
of  detail.  .-\»  time  went  nn,  Huti.^faction  witli  tlic  new  proa-dure 
became  more  marked  and  it  struck  its  root.s  more  vigorously  and 
tenaoMisIy.  This  approval  of  the  secret  and  inquisitorial  pmced. 
ure  by  the  Slates-Gtrntral  has  been  dtnnunstralwl  at  dilfereut 
periods.  Attome\--General  Siguier  recalled  it  in  I7Stl,  in  a  cele- 
brated speech  before  the  Parletnent  of  Paris,  in  nhieh  he  di»- 
couiUtnaufx-d  the  de.-ärcs  for  n,*fonn.  "  One  n-niarkable  thinR," 
he  said,  "  which  we  should  not  forpci.  the  great  Ordinance»  of  the 
kinfidom  havi*  in  i-omnion.  Tlie  Ordinance  of  Villers-TotteTet'i  is 
dated  I5:i0,  that  of  Orions  lÖliO.  that  of  Monlins  ITrtif!,  and  that 
of  Bloi»  1579.  They  all  bclonjj  to  the  !^ime  century  ;  the  aim  of 
all  is  the  reformation  of  the  hiw.  'llie  three  last  mentioned  were 
issued  in  answer  to  the  coinplaints,  laments,  and  protests  of  the 
three  estate»  of  the  kingdom  .  .  .  and  in  nil  thcHc  solemn  laws,  in 
which,  if  I  may  l)c  pcnuilted  U) say  so.  the  nation  deman^led  justice 
from  its  sovereign,  there  b  no  complaint  »gainst  the  form  of  pro- 
cedure, nor  against  the  barbarity  of  thf  Onlioance  of  Francis  I. 
Can  it  be  pretended  that  the  whole  nation  assembled  in  deliberation 
upon  its  affairs  has  been  blind  enough  not  to  deimintl,  in  this 
respect,  the  reform  of  a  fanta^tit'al  system  of  law  which  is  also 
contrary  to  natural  law?"'  Later,  «t  the  time  of  the  drawing 
up  of  the  Code  of  Criminal  Kxaminatiim,  when  tlie  "  pre^'ötal " 
jurisdictions  wcie  introduced  into  our  judicial  system,  under  the 
name  of  "  Special  Tribunals,"  tho^  who  drew  up  the  Code  re- 

'pp.  240,241. 
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called  that  the  States-General  of  the  löOOs  had  approved  of  this 
institution.  "  It  will  be  sufficient  for  the  purpose  of  the  debate 
to  observe  that  a  special  institution,  analogous  to  that  which  we 
now  propose  to  you,  reestablished  in  every  part  of  France  by 
Francis  I  at  the  beginning  of  the  loth  century,  was  recognized, 
demanded  by  the  States-General  held  at  Orions,  Moulins,  and 
Blois,  and  sanctioned  and  reconstituted  in  the  celebrated  Ordi- 
nances issued  in  answer  to  the  protests  of  these  States." '  The 
only  mistake  made  by  Sfiquier  and  M.  U6al  was  in  deeming  the 
attitude  of  the  States-General  to  be  a  vindication  of  the  procedure 
of  the  Ordinance  of  1539. 

It  is  of  interest  to  examine  more  minutely  the  exact  language  of 
the  Estates ;  which  M.  Picot's  excellent  "  Histoire  des  Etats- 
G6n£raux  "  has  made  an  easy  task. 

In  the  Estates  of  1560,  the  Nobility  merely  insisted  that  the 
king's  procurator  should  be  "  bound  to  disclose  the  informer  on 
pain  of  being  liable  in  his  own  individual  name."  The  Third 
Estate  and  the  Clergy  demanded  an  increased  acti\'ity  in  the  use 
of  public  prosecution,  and  the  Ordinance  of  Origans  (Art.  63),  em- 
bodied this  desire  in  the  law."  Tlie  Tliird,  however,  protested 
against  the  provision  wliich  "  compels  accused  persona  immediately 
to  allege  their  objections  to  the  witness,  which  is  a  great  hardship, 
and  often  results  in  the  innocence  of  many  being  imiierilled."  It 
urged  that  the  judge  should  be  empowered  to  grant  a  delay.  The 
king's  Council  replied  that  "  the  Ordinance  shall  be  observed."  ^ 
The  greatest  concern  of  the  Estates  centred  upon  the  provost- 
marshals;  while  the  Third  demanded  and  obtained  for  certain 
royal  courts  concurrent  jurisdiction  with  the  provost,*  nil  three 
orders  were  unanimoiLs  in  tlieir  demand  for  speedier  and  more 
effective  action  by  the  marshalcy. 

In  157().  at  Blois,  the  Tliinl  Estate  desired  tliat  the  accused 
should  be  "  regularly  informed  of  the  name  of  the  informer  against 
him  before  any  confrontation."  ^  This  desire  was  destined  to  be 
ignored ;  but  not  so  another,  likewise  preferred  Ijv  the  Third,  to 
the  effect  that  "  all  those  who  shall  in\e5tigate  crimes  b,\'  informa- 
tion shall  be  bound  to  examine  the  witnesses  as  to  tlie  full  trutli 
of  the  fact,  as  much  for  the  defense  as  for  tlie  prosecution  of  the 
accused."  It  was  considerctl  that  enough  had  been  done  for  the 
defense  by  thus  handing  over  its  care  to  the  conscience  of  the 

'  "  Expose  dea  motifs  du  titre  VI,  livro  II,  du  Code  d'Instruetion  Crim- 
inelle," by  M.  Real  (Lfirö,  vol.  XXVIII,  p.  47). 

'  .W.  Picol,  op.  CiL.  vol.  II,  pp.  169,  170.  '  Ibid..  vol.  II,  p.  171. 

*OrdiDaDce  d'Orl^auB,  Article  72.  ^  Picol,  op.  cit.,  vol.  if,  p.  528. 
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judge.  It  was  at  bottom  a  purely*  formal  i«ti»faction,  and  th« 
pmvisJon  was  inserted  in  the  Ordlnanoo  of  Blois  fArt.  203),  and 
wa.-i  siiht*c«iurntl.Y  iii<'i>r|mriitt'i]  in  llir  (Iniinuiiri-  »f  HiTO  (Tille  V, 
An.  10).  A  more  importaTit  matter,  also  prescribed  by  the  Ordi- 
nftnoe  of  Blois,  was  that  tlie  judge«  were  obliged  to  ask  the  viit- 
m-s-ws  if  they  were  "  rrlaiivcft.  kiusmeii.  domcslifs.  ur  servants  of 
the  parties,  and  to  mention  the  fact  at  the  coininenreim-nt  of  their 
deposition»,  on  pniii  of  nullity  and  dninages  to  the  parties." ' 
Uiit  wiml  WU.S  waiitiTK)  mure  than  anytliiii);  else  was  an  ncceleralinn 
of  the  public  prosecution  »rid  in  the  st-rvicc  of  tiic  maralialcy : 
"  A  perusal  of  the  *  Cahiers,'  "  a&yA  M.  ttcot,  "  dparly  shows  that 
the  deputies  were  chamu'd  with  the  OrdinamT  of  153y,  .  .  ,  The 
!nf<irntatlon  by  itself  scenKtl  to  them  fitted  only  to  terrify  evil- 
doers mid  eonsofiuently  to  reassure  iwaceable  people.  So  they 
refrairtrd  from  rritirising  the  sfvrrt  examination."' 

At  the  new  Estates  of  Blois,  it>  15S**,  the  foregoing  ([uestions  still 
less  troubled  the  mindü  of  the  depulieü ;  "  neither  the  Clerpj-  nor 
the  Thinl  nmeenied  tlifin«'Iv(-H  wilJi  the  rriminal  exumiuatinn."  ' 
The  Nobility  detnimded  the  «(XTferation  of  the  proceedings ;  they 
tnnnifcäted  a  desire  to  revive  aocuBntion  by  individtutl»,  os  opposed 
to  till-  action  of  the  public  prosecutor,  propoMng  a  pnivbion.  which, 
moreover,  has  passed  into  our  laws,  providing  for  ihe  forfeiture 
of  all  right  "  ngain.st  the  widows,  heirs,  or  asagneos  of  the  victims 
of  hnmiciile  who  did  not  prownitr  the  munlrr  or  manslaughter  in 
the  person  of  their  husbands  or  relatives,"  * 

Tlie  mission  of  the  Eätatcs  of  the  Liguc  of  1093  waa  exclusively 
piilitical,  and  eriniirial  lt-|Ti<iIation  was  not  the  eoneeni  of  that 
assemblage,  the  immortal  satire  on  which  is  contained  in  the 
"  VEgnippfe."  Tht-  Assembly  of  Notable»,  held  at  Roueu  in  1596, 
w»s  likewise  without  iuflutnce  in  tltis  matter.* 

It  was  at  the  Estates  of  Paris  of  IfiH,  and  at  tJic  As.4caiblic3 
of  Notables  of  Itoiien  (I617J  and  of  Pari.-'  (11326,  1i;-27),  timt  the 
representatives  of  the  country  were  able  to  pve  expression  to 
their  ü]uni(>»ä  for  the  last  tinu:  before  the  drawing  up  of  tfic  Ortli- 
QRuce  of  1670,  Public  opinion  .thowed  ibielf  still  more  favorable 
U>  tlie  seiTrt  and  inquisitorial  procedure:  "a  whole  generation 
of  the  legal  profcsstun  were  train«]  under  the  mysterious  customs 

>  PitMt,  op.  eit.,  vol.  II,  p.  528.  The  NobUitr  had  doairotl"  that  prisoiwrs 
TVleaMxl  for  «aat  at  rvldcoi-e  should  nol  be  liablo  to  aireal  aftM*  the  ex- 
piralinn  of  ooe  year  from  tlie  dale  ot  the  dwcree  ordoriog  the  further 
mquirj'." 

»  /Atrf..  Tol.  11,  p.  Ä30.  '  Ibid..  vol.  in.  p.  184. 

•  Ibut..  vol.  Ill,  p.  184.  » iW-,  vol.  Ill,  pp.  a&7,  323. 
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of  the  written  examination,  and  the  indolence  of  injured  parties 
had  ^nitdunlly  accv[it(^^l  i\w  initiative  on  the  part  of  tin-  DUiKi»lratVi 
which  spared  the  citizen  the  care  of  defending  himself,  and  sub- 
stituted the  prntcftion  of  the  State  for  inrlividuat  artion."  '  Even 
in  tlie "  Cahiers  "  we  find  the  expression  of  \iews  teudiii^  to  aKgra- 
vatc  still  more  tlic  hardships  of-lhi-  pitteedurc.  It  h  at  the 
request  «f  Üie  Third  hMate  thai  the  Onlinancv  of  l(i29  will  be 
found  exprei^ly  to  forbid  entering  picas  at  the  outset  of  the  crimi- 
iial  proceedings  (Art.  lü),  lest  the  lawyer*  and  the  procurator- 
general  ^iliould  perchance  hy  mere  hint  designate  the  witness 
cleariy  enough  "  to  gi\e  the  accused  the  opjmrtunity  to  prepare 
theniscK'«.-»  and  bring  forward  objections  and  have  recourse  to 
strataKoms  aßfliiiat  the  witnesses  for  the  prosecution."  '  All  three 
orders  insiMed  upon  a  single  ju<lge  «inducting  the  information 
with  the  ii.-oti*t«nce  of  his  clerk  or  *'greffipr."  *  This,  it  i»  true,  wa» 
chiefly  from  motives  of  economy ;  the  same  impulse  moved  the 
compilers  of  the  ()nlinan(rof  Moulin:«  to  pn)vide  {Art.  ^7)  "that 
henceforward  a  single  commissary  and  not  two  shall  be  appointed 
to  attend  to  the  examination  of  actions;  always  in  the  presence 
of  his  clerk  of  court  or  assistant,  the  whole  on  quadruple  iwnalty." 
The  Tliirrl  Kstate  also  concerned  itself  «nth  "dilatorj^  'incidents'* 
and  evoeiitions.*  commonly  used  for  the  purpose  of  evading  the  pun- 
ishment of  crimi-.'s ;  it  demandetl  that  it  »honl<l  not  Iw  [HiKsible  to 
suspend  the  examination  under  divei*«  pretexts,  and  that  the  judge 
should  not  stop  until  the  moment  when  he  pronounced  the  final 
sentencT."*  Some  alleviations  were,  however,  demiuidnl.  The 
Nobility  "persisted  in  demanding  tliat  the  attorneys-general,  lieing 
parties,  should  be  compelled  to  nnme  the  informers  «t  the  begin- 
ning of  the  action. ■' '  The  Third  Kstate  wished  that  "the  in- 
terrogation of  the  aecused  idiould  take  place  within  twenty-four 
hour»  after  hi«  arrest."  ■  Theiurisdiction  of  the  provost-marshals 
received  the  atteiuiun  of  liie  deputies ;  they  proposed  that  their 
"jurisdiction,  which  is  a  pure  abuse,  be  restricted  to  disorders 
committed  hy  the  militan.*."  • 

The  complaints  of  the  Estates  of  lfil4  and  of  the  .assemblies 
of  Notables  which  followed  resulted  in  the  publication  of  an  Ordi- 
nance.    In  1627  Michel  de  Marillae  gathered  around  him  a  certdn 

'  Pitßt,  vol.  IV.  p.  61.  >  Ibid..  vol.  IV.  pp.  61  and  l«7. 
'  Ihul..  vol  IV.  p.  64. 

^Piu-ts  rtni'i^ne  in  the  counw  of  a  awe  conBtituting  a  cUim  depending 
upon  tIiL>  priiiL'tpnTcliLim. 

»  "EvoanUim"  ij  the  i-tilliii^  of  it  Ptwe  from  «nc  oourt  %o  anoUier. 

*Püo(.  vol  IV.  p.  04.  '  IM„  vol.  IV.  p.  Ö0. 

•Ibid..  vol.  IV,  p.  01.  •  Ibid.,  vol.  IV.  p.  M. 
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tiuiiibcr  of  State's  Councillors,  and  the  complaints  of  the  deputies 
were  considortd.  An  Ordinance  wn^  made,  comprisinp ,«  liirue 
number  of  articlrs.  muny  of  wlik-ii  werr  dcvüieii  ti}  Iht-  iidiiiiiii-.- 
trution  of  tlie  law  and  to  tlie  procedure ;  but  It  was  by  no  means 
a  tlctail«!  iiiid  5y,>tfm«tic  endification.  It  was  PCttisT^rtxl  by  the 
Pirleiuent  of  l.'jth  January,  liil'D.  But  tliis  "  Code  MicUaud,"  as 
it  was  caDed,  was  rarely  observed  in  practice. 

In  the  l<i()l)4,  a«  we  .-dull  see,  public  opinion  demanded  no  re- 
forms in  criminal  law ;  it  wa»  not  even  hinted  that  the  procedure 
which  was  followed  could  possibly  be  bad.  Bui  tlie  need  was  ere 
long  felt  of  a  Criminal  Code,  precis«  and  detailed,  which  ^ihould 
settle  all  the  detail  and  do  «way  with  the  irregularitie»  and  di- 
vergencies in  the  administration  «f  Justice.  The  time  of  the  Fronde 
hat!  been  one  of  severe  distress.  Crime,  the  inevitable  offspring 
of  evil  days,  had  incre-a!ie<l ;  ami  at  the  same  time,  by  a  phenonienoii 
invariably  observable  in  (be  midst  of  political  troubles,  the  ad- 
ministration of  justice  had  l>»-«jmc  lea»  cxat-t  and  less  energi-lic. 
Five  yeur.1  after  the  death  of  Ma/.:irii).  Deiiiü  Taloii  w.i<i  able  to 
say  "  that  the  number  of  evil  doers  had  grown  to  such  an  exeeas 
Ol)  nceouiit  of  the  impunity  witli  wbicli  crinu'  wa.^  committed,  that 
s«K»i  all  jtecurity  of  public  lilierty  will  liave  cvased  to  exist." ' 
In  1W>5,  the  "  Great  Days  "  ol  Auverpnc,  of  which  FIfichier  lias 
left  us  a  vt-rj-  intcreslinK  acciiunt,'  r^huw«!  in  ii  stjirtlinp  fasbton 
the  disorders  and  scandals  which  tarnished  the  administration  of 
juHticc.  It  was  al»»  the  cnsr  that,  although  for  a  long  time  the 
broatl  features  of  the  procetlun-  lind  been  settle«!,  no  general  law 
hnd  regidiiterl  its  details.  Tlie  inexactitude  and  diversity  of  the 
»>'äteras  of  judicial  practiiT  weic  h1s<j  an  evil  which  contimml  tobe 
more  and  more  keenly  felt :  "  The  evil,"  acrordinp  to  one  of  the 
»•oinpilers  of  the  Onliiinnt'e  of  ItiTO,  "  has  come  to  such  a  jmss  that 
in  tlie  same  Parlemeiit  sevrni  maxims  have  changed  two  or  three 
times  n-ttliin  thirty  years,  and  even  at  the  present  day  lliey  are 
tsmstniwl  differently  in  the  different  chambers  of  the  same  I'arif.*- 
ment."*  Nothing  but  a  general  taw  could  provide  a  remedy. 
Snch  a  law  wa*  also  cnllnl  for  to  correct  another  abuse.  The 
criminal  proceedings  l>eing  entirely  written,  a  ninltitn<le  of 
fonnalilie»  and  u?ele&?  productions  were  introduced  into  it. 
which  had  the  effect  of  retarding  the  progress  of  actions,  and 

■  Quot«d  by  .If.  Pirrrr  Cltmmt.  "  Lettres,  paptera  et  do(ninieQta  de 
Colbert,"  vol.  VI.  luiruduelioD.  p.  xxxix. 

'  ■■  OrandiHouw  il'Auvrnni*."  CltirueL 

*  "L*ltr*  rf'AuKain-t  A  iin  Uc  «e«  amU."  See  Pierrt  CUment.  "  L«ttrM 
et  docniiiicnta  du  Colbert."  vol.  VI,  App.  p.  397. 
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inevitably  ended  in  the  excessive  increase  of  the  expense  of  the 
proceedings. 

The  Monarchy  had  emerged  triumphant  from  the  recently  ended 
strife,  which  it  had  waged  for  centuries,  first  against  feudalism 
and  then  against  the  nobility;  the  Fronde  had  been  the  final 
convulsion  of  the  opposed  forces.  Henceforward  unopposed, 
royalty  strove  to  establish  that  absolute  and  centralized  govern- 
ment which  left  such  a  marked  imprint  upon  France.  The  time 
was  favorable  for  a  refonn  of  the  laws.  Whenever,  after  secular 
struggles  between  rival  forces,  a  nation  arrives  at  a  stage  which 
seems  to  it  final,  and  which  in  reality  should  assure  it  of  a  long 
period  of  stability,  it  feels  the  need  of  recasting  and  unifying  its 
laws.  A  desire  is  felt  to  unite  into  one  harmonious  whole  the 
rules  of  law  which  have  been  in  slow  process  of  formation  and  to 
disencumber  them  of  their  heterogeneous  elements.  That  was 
the  kind  of  work  imposed  upon  the  government  of  Louis  XIV.  A 
fact  which  clearly  shows  that  there  was  a  real  need  for  such  an 
undertaking,  one  of  those  ideas  which  "are  in  the  air,"  as  we  say 
to-day,  is  that  two  eminent  men,  Lamoignon  and  Colbert,  simul- 
taneously formed  the  conception  of  a  codification  of  the  laws, 
and  separately  commenced  the  first  labors  to  attain  that  end. 
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Title  I' 
THE  FRENCH  ORDINANCE  OF  1670 


Chapter   I 

THE  DRAFTING  OF  THE  ORDINANCE  OF  1670 


i  1.  The  Project  of  a  Codification. 
Colbert,  Pussort,  and  Louis 
XIV. 

2.  Memorials  of  Members  of  the 

State  Council. 

3.  Colbert's  Plan.     The  Council 


of  Justice ;   its  Preliminar; 
Labors. 
S  4.     The  Farlem^nt's  Shore. 
5.     Discussion  of  the  Ordinance 
of    1670.     LAmoignon    and 
Pussort. 


§  1.  The  Project  of  a  CodiScation ;  Colbert,  Puuort,  aod  Louii 
.XIV.  —  Louis  XIV,  in  several  passages  in  his  Journal  and  his 
Memoirs,  speaking  of  the  Ordinances  dealing  with  the  laws 
promulgated  during  his  reign,  claims  as  his  own,  not  only  the  glory 
of  the  execution,  but  also  the  original  conception,'  Those  around 
him  strove,  indeed,  to  persuade  him  that  he  was  the  real  achiever 
of  the  enterprise,  and  posterity  seems  to  have  been  of  that  opinion, 
since  it  has  given  the  name  of  "  Code  Louis  "  to  the  collection 
of  these  Ordinances.  It  is,  to-day,  thanks  to  modern  research, 
possible  to  assign  to  each  his  share  in  the  work.  In  the  account 
which  we  shall  now  give,  the  Ordinance  of  1667  and  that  of  1670 
must  be  considered  together;  both  are  parts  of  the  same  work, 
executed  by  the  same  hands. 

The  credit  of  the  undertaking  belongs  to  Colbert  and  his  uncle, 
Pussort.  Even  in  the  1700s  legal  scholars  had  come  to  believe  this, 
although  all  they  had  to  go  upon  were  the  minutes  of  the  meetings 
between  the  members  of  the  Parlement  and  the  State  councillors. 
Speaking  of  the  criminal  Ordinance,  they  called  Pussort  "  the  chief 
compiler  of  that  law."  Colbert  and  Pussort  were  both  men 
capable  of  carrying  out  such  a  work  successfully.  Colbert's 
strength  of  will  is  well  known,  and  Pussort  was  as  energetic  and  able 

'  [The  order  of  the  author's  chapters  in  this  Part  has  been  slightly 
changed,  to  make  the  development  clearer  for  the  purposes  of  this  volume. 
—  Ed.] 

»"Mömoires  de  Louis  XiV!  {Dreysa  edition),  vol.  II,  pp.  156,  224, 
368. 
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s&  he.  Saint*Slinnii,  w-lio  tiiul  rmlnvf  forliim.yct  sijcaks  riDiim  in 
these  terras:  "M.  Collwrt  was  a  wif-iiiatle  man;  Iiis  ability  liud 
stood  him  in  good  stt-ad  .  .  .  he  was  ^■L■^^■,  wealthy  and  very 
avaridouä,  mnrose,  esacting,  aitd  bare  a  fierce  xml  disoonteiited 
expression  which  reflected  hii^diäposition.uiid  the  sternness  of  which 
an)ij.-i<tl  fcjir  .  .  .  withal  u  nuin  of  xrtrul  intrgrity.  ii  vunt  uhility, 
keen  iniüght  and  very  hanl-wnrkinfi.  invariahly  taking  the  lead  in 
all  the  important  conimii^sions  nf  the  Council  and  in  alt  impor- 
tiint  intcniul  utfuin  of  Uii*  kinK(h>iu."  ' 

Colhert'ft  plan  is  shown  by  a  document  in  Iiis  nwn  handnfiting, 
found  aroontt  his  papers.'  It  is  ii  "list  of  the  royal  ordiiinnces 
pn>mulgittt-cl  by  iitir  king»  for  the  reKuUtiuii  of  law,  pcrtice,  Riiuck-c», 
and  military'  »ffairs  of  the  kinKdom,"  Tliis  list,  intended  for  the 
king,  runs  fnim  the  reiRn  of  Saint  l>niiis  to  the  year  lf)2fi ;  it  con- 
cludes witli  lliiä  r£sum&:  "  It  dearly  appeans  from  all  these  lists 
tliat,  iäaci*  tJie  tiiuf  of  Charlcinugiu-,  who  drew  up  the  Capituhiries 
which  oompriKe  the  reK'itation  of  all  ranks  of  lii;^  kinj^loin.  and  those 
of  his  son  Louis  le  D^honnaire,  no  king  ha»  Inboml  of  his  own  ac- 
cord to  put  into  H  »ingle  ende  nil  the  Onliniinecs  of  the  kingtiom ; 
that  all  our  gn^at  kings.  ("Iiarles  V.  Clmries  VII,  I/mts  XII.  FranoiB 
I,  and  Ilcnrj-  IV,  iniinctliately  thry  were  at  peace,  and  even 
often  during  wiir,  Imve  nuide  Ordinmiees  concerning  justice  and 
other  iiiatteri;  that  Henry  III  akme  had  the  «incepli«»!  of  reduc- 
ing the  whole  into  a  »ingle  Code,  which  work  he  intrusted  to  prcsi- 
<lent  Brisiton,  wh«  cnnipik-d  the  CikIc  llenrj",  never  put  in  force; 
keeper  of  the  seals  Murilluc  had  the  same  fate,  with  tlie  result 
that  this  great  work  has  U-cn  ri'srr\-etl  in  its  entirety  for  liouis  XIV." 
The  date  of  tliis  memnrandnni  is  nnknouni.  but  it  can  he  as-serted 
that  as  early  as  UJIil  the  industrious  I'ussort  was  already  at  work 
«n  tlic  realization  of  {'oIlMTt'.s  project:  "  I  have  «■nilelu'd  the 
surface  of  the  work  which  I  üu^sgested  to  you  on  tlie  matter  of  the 
ordinanpes;  "  he  wrote  to  Colbert  on  fith  September.  U(6I,  "  hut 
I  reitigniKe  that  it  is  n  work  of  enormous  extent  and  entailing 
delicate  handling.  I  shall  continue  to  work  upon  it  when  I  liuve 
nothing  more  pressing  on  Imnd.  If  you  have  Deed  of  me  and  my 
work,  both  are  at  your  disixreal."  *  The  codilicatioii  of  tJic  ordi- 
nanci-s  was  in  itself  an  immense  work,  even  without  comprising 
in  it  the  iinifioation  of  the  civil  law;  s<>;  ilovni  to  1065,  Colbert's 
plan  a)^ars  to  have  sluinl>ered. 

'  "Mfimolres."  CA^niW  edition,  vol.  I,  p.  325. 
•"LettrB«.  pajilra«,  et  doeunieDls  de  CoUterl,"  Kilted  by  W.  Ptrm 
atpunl.  vo].  VI.  App.  p-  3t!2. 

' "  Letcied.  el«.,  de  ('olbert,"  v&l.  IV,  App.  p.  368. 
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The  priuic  minister  wisli«!  llic  new  work  to  Ix:  a  üircct  work 
of  myalty.  It  was  a  maxim  of  ancient  Inw  that  Üw  iegblatjve 
power  «-sides  in  the  kiTiR  and  in  him  Jilone.'  The  great  Ordinnnces 
of  tJic  llOOs  and  ttie  U'lCKls  had  doubtless  oftt-n  I«;*.-»  i^^su«!  after 
convocations  nf  the  Stntcs-<JcncniI  and  after  Itcports  from  the 
dejMitiea;  but  in  a  legislative  sens«  they  none  the  less  emannted 
from  the  kinji  alone.  The  "  Coutumes  "  had  I)eeii  drawn  up  hy 
delegates  und  representative»  of  tin-  three  orders,  but  they  liud 
only  become  WTitten  laws  by  royal  promid^ation.  This  point  wns 
indubitable.  But  in  order  to  accomplish  his  legislative  task  die 
kiiic  luiwt  surround  biuisi-lf  with  eouiisclhjrs  iind  compUen*;  for 
tile  Ordinances  concemiiiR  justice  it  seemed  natural  to  consult 
the  Parlements ;  and  CollH-rt  did  not  want  to  do  this.  We  find 
aiuonfc  Ills  paper»  an  autu^;rapli  draft  "  upon  a  way  to  put  the  Par- 
lement  in  its  pmpcr  sphere  and  to  strip  it  for  ever  of  the  powers 
by  which  that  biKly  lias  attempted  to  hamper  the  Sbite,  hy  wishing 
to  take  part  in  its  administration."'  Tlie  miniäter,  like  his  royal 
muster,  did  not  wish  to  asMociule  the  Purlemeiit  «EScers  with  the 
glorioiiK  enter|)ri.'M.'  whit-h  he  meditated  ;  he  wished  to  ask  assist- 
ancc  only  fn)m  State  councillurs  and  eminent  lawyers,  famous 
members  uf  the  bar,  "  None  of  these  great  works,"  he  said  later, 
"can  very  well  he  acc4implishe(t  t;xi'e;)t  by  means  of  the  State 
councillors,  nnd  of  the  Master»  of  Hequests."^ 

Colbert  prulwibly  euiuinunieated  Iiis  project  to  the  king  in  tJie 
year  1064  or  IfifiÖ,  t^asily  Finding  a  way  to  make  the  comnmnica- 
tHin  06  if  the  conception  luid  sponlancouHJj'  occurred  to  His  Iloyal 
Highness.  He  »iiys  lis  mucli  iiniii  importnnt  memorandum  of  15th 
May,  1665:  "The  plan  which  the  kinß  siKnities  that  it  is  his 
intention  to  c-arry  out  for  the  jiidicfttiirc  of  his  kitipdnm  is  the 
greatest  and  most  glorious  which  a  king  could  conceive.  .  .  .  His 
Majesty,  recognizing  perfectly  the  two  duties  of  kings,  the  first, 
tlic  duty  of  pniltTtion,  and  the  sect md,  the  iluty  of  udiuinisterinK 
justice  to  his  subjects,  and  having  already  so  completely  accom- 
plished the  former  ...  he  at  the  same  time  recognizes  his  d^ 
sire  to  perform  the  hitter  with  the  same  success.  ...  He  has 
not  left  it  to  us  to  say  hy  what  means  that  is  to  be  accomplished, 
having  said  in  a  few  wonts  all  that  the  deepest  meditation  of  tlie 


'  Even  as  late  as  the  ITOOa  the  lawyer  BarWer  re«(<boB3  the  trulition 
upon  ibtH  [Kiint:  "Evvr>'  kinic.*'  he  saya,  "aiucg  bit  pooootooe  full  power, 
may  change  niid  repeal  the  lawn  oT  hin  predeoeoao».  aa  lh«  Uttor  bava 
dan«^  with  th«  Ian-«  and  «MiBtom»  mada  neforo  their  tint«"  ("Journnt." 
vol.  VII,  p.  ■2Sl). 

■  ■•Ultres,  etc.,  dv  Colbert."  vol.  II.  VI.  p.  15.         » Ibi4„  vol  VI,  p.  S. 
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§  2.  Munorlals  of  Hnnben  of  Ui»  Stat«  Council.  —  Cntbert 
ßnt  of  all  advised  the  kin^  to  have  the  leading  members  of  tite 
State  Council  submit  Mcmonuls  upon  trxistinf;  nbusi-s  and  the 
remedies  to  Ik*  applied  tu  theui.  This  was  one  way  of  aequiring 
useful  information  and  at  the  same  time  finding  out  the  most 
enpable  of  the  lonncillors.^  These  Memomts  were  fiiriiis.hfd  und 
lliey  are  still  in  existence  in  the  "  Biblioth^ue  Naiionalf."* 
Colbert  does  not  seem  to  have  liad  a  very  high  opinion  of  the  work  ; 
in  fact,  he  iiii-«  left  »n  "  fpit(>mt-/ei!  alw^lraot  "  of  thi^e  Memomls, 
in  which  ihe&e  words  often  pecur  —  "  nothing  in  general,  either 
in  proportion  to  t)ic  plan  or  the  king's  grcatne»."  Pu^surt's 
Memorial  alone  is  carefully  aiiatyzt-d.*  But  nt-  nei'd  not  allow 
Colbert's  valuation  of  the.se  enrious  and  unpublished  doeiimenls  to 
prevent  our  citrsorily  dut-lliiig  i)i)un  tlicm.  I'usHort's  work  i^ 
undonhtwlty  far  superior  to  the  othnrs;  it  is  notable  not  only  for 
the  (consistency  of  the  ideais,  hut  «I«i  for  the  excellent  style  in  uhich 
it  IS  written,  and  the  dignity  of  the  aeiitiments  which  he  expre»«3. 

Hut  the  other  Memorials  ean  sh«w  iis  what  prnjcctt-d  rrforms  wltg 
Striven  nfter;  in  partieubir,  we  shall  st-ewhatUieconnt-illorsthnutfht 
of  tlie  erimiiiul  law,  and  what  abuses  they  had  in  view  to  correet. 
Thf  Memorials,  taken  in  the  aggrepate.  show  that  the  councillors 
understoiMl  by  the  reform  of  jnntice  rather  the  reform  of  the  magis- 
tracy than  that  of  the  law.  Tlie  divePMty  of  the  *'  Coutumes  " 
was  no  doubt  complained  of.  and  a  codification  of  the  prrnisions 
scattered  through  the  Onlinaiu-es  vns  cnnsiderei]  a  u-'^eful  work ; 
j[but  the  most  essential  matter  was  to  insure  the  exact  ob^tervance 
^üf  the  laws.  In  this  respe^-l  Pussort  well  expresses  the  general 
opinio« :  "  France  is  cri'diled  with  the  biest  and  wisest  Onlinanees 
in  Europe,  but  it  probably  has  the  n.-putation  of  a  wnrse  adniinistra- 
tioD  of  them  tlutii  in  any  otlier  eountr^' ;  the  f<irethotight  displayed 
has  be«n  so  accurate  in  ever>'  particular  that  Your  MaJL-siy  will  find 
little  to  odd  to  that.  But  it  is  in  regard  to  the  methods  of  adminia- 
tcation  of  these  provisions  that  we  re<|uire  the  wlude  weight  of  your 

»  "LetlrvB.  etc.,  dv  Colburt."  vol.  VI,  pp.  5.  6. 

*  "  Ii  seeou  llwt  the  &nl  ibing  llutt  Hb  \lajwtj  «bould  do  {a  to  ohoose 
sncb  pemns  an  an>  Mtpable  ot  undcrlaJdns  suoh  a  ffvAt  work ;  and  that 
i>  apparenlly  what  he  has  prudently  reaMved  upon  in  orderlne  all  those 
of  hia  oouiicil  (o  eivc  him  ttiicir  opiDionB,  ao  sa  to  M  abia  lo  «boose,  with  a 
knovhxliii^i  ot  Üiv  fwn;  the  numbvr  of  persons  wbom  he  would  ml»ol  lo 
•iHrvt-  him  on  «iieh  airn-ai  plan"  (■•I>atni',  «U'-.d«  Colbert,"  vol,  VI.  p.  (i|. 

'."Lettre«,  etc..  de  Colbt-rt."  vol.  VI,  p,  21. 
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authority,  as  we  have  to  struggle  against  either  the  nature  of  the 

dimiLte,  or  hahit  s«i  uld  niid  firmly  iiitrciiclic«!  thiit  it  lius  almost 
faev()tne  a  swxiinl  iiatiirr." '  The  ('(id*r  Mii-haud  in  parliculnr 
receives  his  approval  as  being  worthy  of  being  adopted.  "  1  am 
of  opinion  thai  we  »huiiM  especiaJly  adlicn.-  to  thp  later  Ordinances, 
among  which  is  that  of  keeper  of  tlie  seals  Marillac,  whieh,  it  must 
be  Bfknnwledgwl,  has  been  drawn  up  with  great  care  and  in  a 
spirit  4>f  zeal  and  justice."  •  ■ — ■ "  whicli,  nlt)ioiif;h  very  fxeeilent  nnj 
judicious,  has  not  been  received  with  the  approval  due  to  it.  and 
iias  not  Iktii  practi.scc{  nearly  enough  in  the  Parlcments,  although 
they  would  find  It  hard  to  slate  their  rensonA  for  this.'*' 

The  councillors  exhibit  a  genuine  ardor  for  the  reform  of  the 
magistracy ;  they.  al>uvc  nil.  reproach  it  with  ignoranre  and  venal- 
ity, tlie  inevitahle  results  of  the  sale  of  offices  aud  the  system  of 
Judges'  fecA.  "  All  kinds  of  persons  «re  appuinti'd  imliscriniiuately." 
aays  Pussorl.  "  minors  just  out  of  college  whom  the  law  has  not 
considered  cnpabic  of  defending  themselves  in  the  least  important 
matters  touching  their  interests  without  the  inter veiitiuii  uf  a 
guardian,  to  be  the  judges  where  the  lives  and  property  of  your 
subject»  are  at  italic,  and  to  give  their  opinions  upon  tJie  most 
important  matters  of  the  State,  ignoramuses  who  but  for  the  help 
of  their  wealth  would  have  remained  among  the  rank  and  file  uf 
the  i)eople,  to  decide,  without  any  attention,  questions  which  have 
perplexed  the  most  eiillglitened  dotrtors.  and  to  see  through  what 
human  malice  and  guile  have  most  artfully  disguised :  corrupt  men 
and  tJiose  bred  in  the  inid»t  of  the  ilebauclu'ry  und  the  pn>stitutinn 
of  justice  brought  nboul  by  their  ancestors  or  by  themselves,  to 
discharge  for  your  majesty  the  greatest  and  most  sacred  of  all 
the  duties  of  his  crown."  *  —  "  The  grratest  evil  which  the  iige  has 
introduced  into  courts  of  justice  and  which  breeds  aud  perpetuates 
chicanery  and  litigation  is  that  petty  and  sonlid  sale  of  offices  which 
in  ever  on  the  increase;  it  h  a  poison  which  insiiliuu^ly  äpreada 
among  the  mi>st  elevali-d  parties  and  ibrcutcns  the  ultimate  de- 
struction of  the  spirit  of  ju.stice."  " 

'  "M6likngi«  Cl^niinliault,"  N'o.  613,  i>.  44.'}.  Piitwrt  rxplH.ini  tlio 
OWUMof  llüis  diaordtrr:  "TIivoihi»v  of  t)ii!<  nud  ailmiiibl nlion  in  primfuily 
tlw  cfaanoleiiBtJo  beot  of  tlie  nation.  U  ha«  a  li>ve  fnr  [mvilr  v.  iirnvulra 
it  flada  there  honor  and  virtue  aa  well,  hut  it  has  nut  enuiixh  pblcicin  in  iln 
ooiKtitution  tu  enabio  it  to  «liok  to  ita  (>hoi<^o,  being  Inslaatlv  varni'd  awav 
by  the  Hnt)f«ir&noo  or  mmethinK  else  more  specious  "  (p.  4ll:<.  We  sh&U 
«TU'Tx  linil  thone  ideas  nutitequ^utly  rep<»t«d  in  Ibm  h&ppy  Ivmu. 

'  "MAnioiro  d(>  d'AHirw."  p.  5. 

»  "  MÄnioin?  dl»  In  Mo-ngrip,"  p.  277.  *  p.  406, 

'■'M^moiri' di?  Utu-illon  dc  Morr~— -  "  -  **'■    -'   "'*- 
eterat,"  p.  84. 
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The  ajuiicillors  advocate  measurea  which  are  at  first  sight 
SAtounHiiij!  iti  tht-ir  tcnifrity.  Thry  (It-mnixl  Kuri-^nrtl!>  in  the 
ithajx*  of  a.4.4uruiK-ps  of  the  leuniiiij;  and  characli-r  of  thv  mBfjix- 
trales;  some  of  them,  at  least.  HrmanH  the  siipprc-ssimi  of  the 
«lit*  of  offices  »rut  of  jtKljTtV  fttw,'  aii<I  cvi-n  of  tlii*  iprt-iii<ival>ility 
of  maRistratea.  In  this  respect,  it  h  true,  it  'm  ptiblic  senti- 
ment which  speaks;  we  are  rrmindcd  of  the  Fnmde.  **  It 
will  he  iiwi-ssnrj-  to  nuKUfy  the  Onlliiancf  of  Ixtuis  XII,  con- 
firmed in  the  late  evil  day«  of  his  reigiiiiig  majesty,  providiog 
that  Hppciinttni'nts  to  judieiul  otiici-s  ^lu]I  only  take  place  on 
death,  re.sii^nittioii,  or  forfeiture.  .  .  .  Kut  as  the  offices  are 
in  the  gift  of  tlie  king  and  as  he  is  free  from  venality,  it  in 
rlxilt  that  they  should  Ix-  revocable  at  his  pleasure."  *  Piissort. 
wImi,  for  the  time  heing,  only  asks  for  tlic  reduction  of  the  luirnlwr 
of  jiidiciid  officers  b>'  one  fourth  nr  one  fifth,  is,  oti  the  whole,  of 
the  saDie  opinion.  "  It  is  the  judicial  nfliccs  alone,  the  disposal  of 
■which  the  kioRs,  haviii);  de|>rived  themselves,  Grsl  l>y  the  veiiality 
which  thcj-  have  introduced,  and  latterly  by  the  establishment 
of  tlie  I'aulctte.  have  frcn-d  from  their  partitiilar  deprndrntT,  and 
have  deprivty]  ibeniselves  of  the  oidy  means  wliicli  they  poaiieitäed 
of  beinf;  able  to  reward  the  meritorious.  ...  If  tld^  means  had 
been  in  use  we  wwdd  not  have  seen  the  sovereipi  companies  of 
judges  iiidiwreetly  eii)Cii^lng  in  the  c«Imls  and  strifes  which  have 
disquieted  tliis  kingdom,  and  the  leaders  would  not  have  fulled  to 
make  Uie  cmm.tellun  remenilwr  their  duty;  and  if  tlie  pmidtn)t.<( 
had  l>ccn  blind  enough  to  disrepird  their  duty  m  their  king,  their 
honor,  and  tlic  ofhce»  (hey  hlkti.  tiiey  would  have  found  all  the 
cliirf  ufBcers  of  tl»eir  courts  in  action.  'Hiese.  lawst'ssiuK  virtue, 
courage,  and  ambition,  wouki  have  l>rcn  plad  to  take  advantage 
of  such  a  favorable  opportunity  ti»  mount  by  their  services 
into  the  positions  for  wliich  their  chiefs  hod  proved  themselves 
unworthy."  * 

Another  \'ery  bold  proposal,  whi<-h  will  come  up  again  in  th« 
debate  Hp<in  the  Ordinance  of  1(170.  and  is  found  in  several  Memo- 

'  ''T1h>  tH>«i.  cxpoiliciit  woiilil  ht-  r<iinp1cti-ly  to  4o  »vay  with  the  i*!« 
€if  olBous  aiul  lei  th«  kiiif(  haw  thr  ntmolirtr  iliipoiuil  of  thrm,  lllUiiK  unit 
vaoating  tbe-m  in  Tavor  vt  Ui««".' pofwtfsing  the  i^iuMilc  qualiöeiitwi)!»" 
("Ma.  ClCr.*"  N«.  013.  i).  (KiTi).  In  n-Kiiril  lo  juitgi>«'  1fir<.  nit-  llw  follow- 
iOK  paires.  The  ^«>^c)^>il1g  it  (akeu  fmni  a  Manorial  wliich  Im^i^ii»  til  TaUo 
609  cif  the  vahinie.  and  «'ho«e  author's  name  we  hav<>  not  dJMHiv4-rp<l. 
FuUowiniE  the  tille  there  U  ool;^  the  atatement.  "Thi-i  ^toniorial  waa 
Invuirht  befon-  Monnrt^e«rAlS«nt-Oennainon  lOlh  June.  Itl^'i.  "  I)'t^ 
tampm  nUo  pmpoM-s  in  vtvy  pooitive  t«rms  tl»  abolJIian  of  th?  Mi!f  of 
(ifBnvs  atiit  jiiiIki^*'  fii-s.  p.   191  :   ej.  Piuworr,  p.  418.     AourWnf.  |>.  tiJ. 

'  "  Memoire  dl'  d'Egtuiupvs,"  p.  107.  '  PttMort,  pp.  42S— Ul. 
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rials,  aims  at  the  suppression  of  the  seigniorial  and  ecclesiastical 
courts.  Pussort  refers  to  "  the  great  numbei'  of  jurisdictions 
existing  in  the  kingdom,  which  breeds  four  kindsof  evils,  —  the  mul- 
tiplication of  jurisdictions,  conflict  between  them,  increase  of  litiga- 
tion and  annoyance  to  his  majestj's  subjects.  Tlie  true  remedy 
for  this  disorder  would  be  to  unite  all  the  seigniorial  courts,  secular 
as  well  as  ecclesiastical,  with  the  royal  courts,  of  which  thc\'  are 
the  offspring."  •  —  "  The  suppression  of  all  the  seigniorial  courts 
of  the  kingdom  is  due  to  the  dignity  of  the  king,  and  the  establish- 
ment of  royal  courts  in  those  places  where  they  may  be  deemed  nec- 
essarj',  for  it  is  indecorous  to  royalty  that  the  judges  appointed  by 
individual  lords,  and  who  are  in  most  cases  peasants,  incapable 
of  performing  any  duties,  who  dishonor  the  name  of  judge  and  bring 
justice  into  contempt,  should  be  set  up  as  judges  of  the  property, 
the  honor  and  the  lives  of  the  king's  subjects.  The  right  of  taking 
life,  that  is  to  say,  high  justice,  the  distinguishing  mark  of  sover- 
eignty, belongs  to  the  King.  ...  In  ancient  times  private  indi- 
viduals were  never  found  in  the  enjoyment  of  this  right  .  .  .  and 
even  to-day  in  all  the  European  states  it  is  unhearti  of  that  this 
right  of  appointment  of  judges  should  lie  in  any  other  hands  thiiii 
those  of  the  sovereign  power.  That  is  tlie  iin'ariable  .rule  in 
Italy,  Spain,  England,  Venice,  and  elsewhere  cxccjit  in  (icrniany."- 
Councillor  Lemaistre  de  Bellcjame  merely  pn>|K)f«'s  to  kwp 
criminal  justice  in  the  hands  of  the  royal  judges.'  IV  S^ve  asks 
that,  if  within  three  days  after  the  crime,  tlie  seigiiicirijd  jiwlges 
have  not  informed,  the  royal  judge  sliouli)  liavo  the  pn-ccdcru'e.* 
Deshameaux  desires  that  "  the  officers  of  the  middle  and  low  courts 
of  justice  should  not  be  entitled  to  any  other  jurisdiction  than  that 
of  tenures,  quit-rents,  and  other  seigniorial  rights." 

While,  however,  they  always  ha^'e  in  view  the  reform  of  the 
magistracy,  the  authors  of  the  ^Icmorials  an-  of  opinion  that  it  i:* 
also  necessary  to  remodel  and  recast  the  Onlinanccs.  It  is  desired 
"  to  establish  a  fixed  and  uniform  procttlun'  throughout  the  kiug- 
doin,"  ^  "  to  lay  down  general  maxims  as  to  the  courts," '  "  to 
codify  ail  the  Ordinances  which  his  majesty  desires  to  be  kept 

'  p.  44'j.  '  "  Mfimoire  sans  noni  «Vautpur,"  pp.  (115.  016. 

'  This  is  what  he  says  of  the  (■pclesiasticiil  iiirisdictioiia :  "  The  jurisdir- 
tion  of  the  Church  is  not  in  the  bi-st  conilition.  The  wtion  is  cxaiiiined 
mechanically,  judges'  fef  s  and  commis-sions  are  taken,  no  eriminal  octiona 
are  brought  unless  there  is  a  party  who  advaneei*  tlio  eost.  impunity  reigns 
in  it.  and  all  this  is  due  to  the  sale  of  the  ofRees  of  ofßcial,  promoter  and 
clerk  of  eourt  11"  (p.  40). 

'  "Memoire  de  Sfve,"  p.  4Hn.  *  "Memoire  de  Boucherat,"  p.  75. 

•"Mfimoire  de  d'Estampes,"  p.  117. 
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iin<]  observed  within  the  kingdom,"  '  "  to  prescribe  a  uniform  pro- 
<jedure  and  practice." '  -  Rut  a  qiipstinn  which  neccAsorily  presented 
Itself  vas,  how  to  proceed  witii  Uiis  codification  ? 

It  is  remarkabk  that  the  States-General  naturaU^-  occur  to 
the  coiinoillors.  They  d«  not  aooept  the  idea  f>f  a  convoca- 
tion of  the  States,  but  they  for  the  mo^t  part  think  it  their 
duty  to  mi«  the  point,  if  only  U>  reject  it.  "  An  mseinblj'  of 
the  States-General  of  your  kitipjotn  miRht  be  sußgested  to 
your  majesty,  hut  they  contain  mkIi  a  large  number  of  deputies 
that  the  diversity  of  opinions  would  destroy  their  good  ioteu- 
tions.  The  Utc  king  of  glorious  menwry  ofttttd  to  his  assistance 
private  asM'inblies  of  leading  men  in  1017  »t  Hoiicii,  and  in 
1626  at  raria,  composed  of  prelate»,  the  chief  members  of  your 
nohility.  and  officers  of  your  sovereign  eonrts  whnm  he  selected 
aloriK  with  those  of  his  aiunril.  by  nliow  advice  a  m-w  ()r<linaiiee 
for  the  reform  of  justice  was  drawn  up  .  .  .  and  the  fjrdiuance  of 
]fi29  was  issued  *fler  the  assembly  of  K-at^lin«  men  of  Kyi).  .  .  . 
Your  majesty  could,  if  he  wiiJied.  form  his  Onliiiance  ii|xm  the 
Meuioriala  and  opiiiitms  wluch  your  aiajesty  has  ordered  us  to 
pre|Min-  witliont  the  great  liiiMlruiiee  of  either  nttietnlilie^  of  States 
or  of  leading'  men."*  Mesj;rif:ny  also  refers  to  the  States-General.* 
Pusson  himself  mentions  them,  but  only  to  treat  tlicm  hauijhtily : 
"  It  must  U'  agreed  tlint  the  refonnatiom  of  the  Stati-s-dencrÄl, 
whieh  are  the  hif>hest  and  noblest  aims  of  ro>nl  foresight,  are 
incompatible  with  the  turmoil  of  civil  n'ar  and  vuriann»  between 
sovereign  and  subjects :  at  such  times  the  rebels  never  fail  to  de- 
mand reforms  which  will  give  color  to  their  revolt  and  to  take 
advantofte  of  opiiorturiities  to  weaken  the  royal  power,  and  kings 
never  fad  to  grant  tbcm  so  as  to  show  their  repard  for  the  public 
welfare  as  well  as  ti>  disperse  the  douds.  Hut  such  reforms  are 
never  enforced ;  tluit  is  neither  tlie  purpose  of  those  who  asked  for 
them  nor  of  tlie  grantors,  and  proluibty  one  »f  the  reasons  (besides 
those  whicli  1  have  nieatiuned  tiefore)  why  liiere  are  no  regula* 


»pMwrt,  p.  117. 


On«  »r  ttnf  McmflriaU  (n. 


»■'MÄmoirp  »»ng  nom  d'aatewr."  p.  4(M. 
64G)  propoK-a  «vi'n  to  rsUiMiah  n  iinifnnn  civil  law.  oa<-  grnrc»]  and  wilo 
ouutumt«;  but  olbi^r  Mwnoilloni  tbinlc  thnt  iba  "Coutumes"  oaiiDot  Iw 
ohaUtfod  I IV Etiampra.  )i.  117>-,  and  Dr  Sire  dt^ga»t«e  tb«n  tB  "lawa 
«HtabiislMd  by  tJi«  general  ooaseat  of  the  people  under  the  Rutlwrity  of 
Um  kiiin.  waiob  are  for  tbe  tncMt  part  as  old  as  the  moturchy,  and  aro 
Ailed 'Coutnnm.'amonKwhiota  I  would  rank  what  is  in  wmc  provinom  of 
Praom  callad  mitt««  law,  «■'«•inic  ihst  ilu-  aiithoritr  of  its  deeUktnii  ia 
not  dorived  from  th«  Rnit«'i^>n'.  l>ui  from  tbo  pKipl*  Who  bavo  voluatarily 
smbnustd  them,  m  Pr<x>oiiiuii  htt*  writt«B"  (p.  46S). 

>  "Memoir«  dc  U  Muupii?."  p.  327.  *  p.  376. 
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tions  in  France  which  have  been  fully  put  into  operation  is  that 
a  careful  examination  shoiv's  that  they  have  originated  in  the  midst 
of  the  turbulence  of  cu-il  war,  and  it  may  be  said  that  the  sound 
of  the  cannons  has  drowned  the  protest  of  the  taws." '  In  the 
debate  in  the  State  Council,  the  word  States-General  will  also 
be  heard, —  with  what  effect  we  shall  see. 

The  majority  of  the  Memorials  agree  in  giving  the  judicial  officers 
a  share  in  the  reform.  "  This  matter  is  most  proper  for  discussion 
by  officers  of  the  courts  of  justice,  daily  engaged  in  the  examination 
and  report  of  actions,  who,  better  than  any  others,  know  the  abuses 
and  stratagems  of  the  litigants  and  those  who  conduct  them."' 
"  It  is  essential  to  have  the  adnee  of  the  chief  officers  of  the  Parle- 
ments."*  It  was  desirable  "that  the  first  presidents  and  attorneys- 
general  should  be  caused  to  convoke  the  Parlements  in  a  body  or 
by  deputies  to  consider  general  maxims  and  that  Memorials  be 
sent  to  his  majesty  within  six  months  at  latest."  *  "  His  majesty 
should  have  a  preliminary'  conference  with  the  principal  officers 
of  his  sovereign  courts  of  Paris,  who  are  aware  of  the  particular 
abuses  which  are  committed  there  and  in  the  bailiwicks  and  in- 
ferior courts,  upon  which  it  is  said  thej'  are  even  now  at  work."  ' 
"  It  seems  proper  ...  to  advise  the  Parlements  and  other  sov- 
ereign companies  of  judges  to  choose  from  among  these  bodies  or 
their  deputies  not  more  than  four  or  six  of  their  leading  men  (a 
greater  number  would  cause  confusion)  to  revise  the  Ordinances  and 
make  a  compilation  of  those  which  are  not  observed."  *  Pussort 
alone,  in  pursuance  of  his  fixed  ideas,  draws  up  a  verj'  precise  plan 
in  which  the  magistracy  plays  no  part.  "  This  work,"  he  says, 
"  which  is  of  great  extent,  can  and  should  be  the  business  of 
several  individuals,  among  whom  the  matters  can  be  distributed 
according  to  their  abilities  and  the  particular  knowletlge  which  the 
duties  they  have  performed  have  enabled  tliem  to  acquire.  I  am 
satisfied  that  six  men  would  l>e  sufficient  for  the  success  of  this 
work,  and  that  a  less  number  would  cause  delay,  and  a  greater 
number  lead  to  confusion.  I  think  that  it  would  be  advisable 
that  they  should  give  up  nil  other  occupations  and  even  retire 
to  some  country  retreat,  out  of  the  reach  of  everj-thing  that  could 
distract  their  attention,  so  that,  by  applying  themselves  entirely 
to  the  work,  they  could  accomplish  it  with  the  greatest  despatch 
and  accuracy.    These  six  individuals  should  work  quite  separately, 

» p.  422.  '  D'Aligrc.  p.  4,  '  Barilton  Morangh.  p,  :U. 

*  D'Estuinpes,  p.  117,  *  La  Maitgrir,  p.  277. 

•p.  493;    ef.  "Memoire  de  Mauroy,"  p.  355. 
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and  report  lo  eat-Ii  other  imce  a  week  on  what  they  had  dime. 
I  uouid  have  this  assembly  headed  l>y  a  man  of  merit,  ability, 
and  ctninemv,  who  miiild  super\'i5p  Hw  work,  diittribnte  the  »ub- 
jeets.  preside  at  the  mectiiijr^,  and  report  to  your  majesty  on  the 
more  iiiiporttkiit  miilters  on  which  it  wuuld  be  nn-cssary  to  take 
yoiir  majesty's  orders." '  We  shall  see  by  and  by  what  »uecess 
Piissort's  plan  had. 

What  do  these  Meiaorinis  jihovr  us  ujmhi  criminal  pmeedure, 
the  subject  of  ftur  sspecial  interest?  They  assert  in  thia  respeet 
that  the  OrdinaiH-e  of  lü-'JÖ  is  ti  perfeet  mndel,  and  its  develop- 
ment h  all  tlutt  is  pe<iuirvd.  "  This  Onlinanee  has  iliticiitaiiKle^l 
all  the  confusion  nhieh  existed  in  the  examination  of  criminal 
prriec<-dinj{s.  ari:*inE  from  the  I'hcI  timt  fonnerly  there  wa^i  no  pre- 
ci.se  rule  for  the  exaniinatioji  nf  such  actions,  so  that  it  often 
happe)ie<l  that,  for  want  nf  a  valid  examination.  criiiK-s  remained 
uniMinished.  or  were  sonietimes  t(H>  severely  ptini!<hed.  or  tho  faet 
was  not  sufficiently  pnivt-d,  or  the  pnmfs  wen-  I'M  owing  lo  the 
lenjilh  of  the  procedure."*  —  "Criminal  justice,  tlie  usual  subject 
of  their  (the  jndj;es*)  iieplcct.  must  not  be  omitted,  and  for  this  I 
sw  but  little  help,  since  ("/  rrtfj'  mfh  llieir  cottiirü-wx  ahne.  As  to 
the  forms,  tttere  is  nothinü  to  add  to  the  articles  of  the  Ordinance 
of  15."J1I  dealing  with  rrimiiitil  proceedings,  except  to  insist  that 
they  Ik-  given  cffi-ct." '  This  proctdurr  is  by  »w  means  ooiwidercd 
too  severe;  on  the  contrary,  if  there  is  any  cause  of  complaint, 
it  ii  rather  on  acrotmt  of  its  exceeding  mildness,  and  some  of  the 
harsher  rules  which  the  Ordinance  of  IG70  will  eontain,  «re  in- 
dicated in  these  Memorials.  "  Impunity  for  crime  is  the  greatest 
of  all  tlisonlers  met  with  in  the  admini>>trrition  of  jnstJiT.  and  it 
springs  from  the  favorable  aiul  lax  inter|iretatiun  put  by  the  judges, 
from  time  to  time,  upon  the  Chxiinances  which  have  been  issued 
on  this  matter."  '  —  "  The  acnLsed  should  imt  be  a]towe«l  to  com- 
municate with  any  one  before  their  iiitcrn>iEations.  nor  should  they 
be  allowed  any  eoun^-l  before  the  confrontation  of  the  witnesses, 
provided  that  take  plaiv  within  a  month  or  iwn  at  the  latest,  ac- 
(i>nlin]{  a-s  the  judges  may  <inler  after  the  imprisonment.  .Vfter 
that  time  tlie  accused  shouh)  have  coim-sel,  without  prejudice, 
however,  to  the  safety  artd  custjxly  of  i>ris4)ncrs  as  that  has  alna.vs 
been  seen  to;  unless  a  crime  against  the  State  iscfuiccme*!.  when: 
secrecy  is  important,  in  which  aa-ie  they  should  neither  have 
communication  nor  counsel  without  the  order  and  (tcrmission  of 


'  Punort,  p.  A47. 
•  t><  Siv€,  ]>.  485. 


'  Botifhfral,  p.  ß2;  eee  ako  D'EttampFS.  p.  tIS. 
'  PuMorf,  p.  400. 
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the  juc^es."  '  "  The  criminal  matters  which  have  been  handled 
for  some  years  past  have  shown  that  the  Ordinances  have  not, 
in  all  respects,  provided  the  necessary  forms  for  the  examination 
of  criminal  actions,  such  as  in  the  matter  of  decrees  to  hear  right, 
advice  to  give  to  the  accused  free  or  face  to  face,  the  making  of 
permissible  distinctions.  ...  It  appears  that  the  persons  con- 
demned by  contumacy  are  treated  too  favorably  by  the  Ordi- 
nance, which  grants  them  five  years  within  which  to  have  them- 
selves rehabilitated."  ^ 

These  documents  above  all  reveal  betrayals  of  trust  and  abuses, 
such  as  appear  at  the  Great  Days  of  Clermont.  Pussort  speaks 
"  of  the  assistance  which  influential  persons  who  have  been  accused 
have  received  from  officers  of  the  long  robe  by  the  intrigues  which 
they  have  practised  with  them,  so  that  it  is  rare  to  see  the  punish- 
ment of  a  crime  of  any  description,  but  a  verj'  common  occurrence 
to  see  those  who  have  brought  the  actions  ruined  and  annoyed 
by  the  excessive  expenses  of  the  proceedings."  He  mentions 
"  those  criminal  societies  aided  by  the  authority  of  the  magis- 
trates and  put,  to  some  extent,  under  the  protection  of  the  laws."' 
—  "  Nothing  is  so  dangerous  as  to  countenance  rebellions  against 
justice,  the  sheltering  of  criminals  in  the  houses  of  the  great,  to 
deprive  the  officers  of  the  law  of  the  liberty  of  making  their  seizures 
and  executions,  so  that  justice  remains  unobeyed.  An  usiier 
with  his  rod  carries  the  authority  of  the  prince." '  The  abuse  of 
costs  and  the  rapacity  of  the  judges  are  denounced.^  At  Rouen  the 
proceedings  are  communicated  to  the  king's  counsel  only  for  the 
purpose  of  giving  their  final  conclusions;'  at  Toulouse  judges' 
fees  are  exacted  for  decrees  rendered  for  contumacy  "  which  pre- 
vents alike  the  acquittal  of  the  innocent  and  the  punishment  of 
the  guilty,  against  the  spirit  of  the  Ordinance,  which,  in  order  to 
facilitate  both,  has  taken  especial  care  to  burden  criminal  pro- 
ceedings with  few  judges'  fees."  ^  In  particular  that  serious  abuse 
of  inquiries  made  by  the  incompetent  or  people  of  bad  character 
is  mentioned.  "  I  am  fftrcinl  to  tell  \our  majesty  of  a  mischievous 
custom  which  is  practise«]  in  some  pr^sidials.  ...  In  order  to 
increase  practice  and  chicanerj',  they  establish  clerks  in  the  cities 
and  market-tomis  of  their  jurisdiction,  who,  at  a  price,  distribute 
commissions  to  make  inquirj'  into  crimes  and  offenses,  addressed 
to  the  chief  royal  officer  of  court,  which  are  entitled  of  the  Prfei- 

'  p.  525.     "Memoire  Bans  nom  d'auteur."  *  p.  646. 

'  p.  400.  "  Bnrillon  Morangis,  p.  W). 

»  Boucki-ral,  p.  73.  '  Ibid.,  p.  83. 

'  Ibid.,  p.  84 ;  cj.  BariUon,  p.  75. 
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dial,  of  the  lieutenant-f^cneral  or  of  the  criminal  lieutenant,  and 
as  these  eommi.«i«n.-t  are  «lelivercd  to  all  and  aiindry  without  cog- 
nizance of  tlie  cause,  It  verj*  ofteii  happens  that  the  guilty  informs 
n^rainst  an  innocrnt  jiarty.  and  currii-ä  tht-  iiironnation  to  dorrv«; 
the  innocent  [wrly  is  arrvst<Hf,  which  ocoLsiniis  many  wpoiiks."  * 
The  Councillor  of  :?^vepointsottt  a  double  defect  in  the  procedure : 
on  the  one  hand,  thi-re  was  «  tt-ndeiicy  to  follow  the  "  exlraordinary  " 
pn>cedure,  even  ft>r  verj-  tri\'ial  offenses  ;  on  the  other  liand.  even 
in  case  of  scriows  crimes,  if  no  dvil  party  appcarol,  the  prosceiitioii 
was  verj'  often  neglected-' 

But  by  far  the  most  defecti\'e  institution  was  that  terrible 
"  pr£vfital  "  juriMliction,  the  name  of  nhieh  rrmains  with  sad  »if;- 
nificanoe.  Some  of  the  Memorials  treat  this  suhjcet  with  remark- 
able spirit.  "  It  would  be  expedient  for  the  well-being  of  justJoe 
to  abolish  the  small  mat^tialcies.  or  unite  tliem  with  the  large  ones 
«xi'sting  in  the  cities  where  there  are  prfcidials.  For  the  small 
marahalcies  work  incredible  ruin  among  a  poor  populace:  the 
provost  live»  in  one  locality,  the  lieutenant  in  a  market*town,  and 
the  assessor  in  still  another  place.  A»  they  huvf  n»  archers  they 
commission  jailbirds,  and  aj-rest  poor  peasaiibt,  whom  tliey  think 
ma\'  have  some  pniperty.  imder  the  pretence  that  tliey  havp 
ä'tolcu  or  have  carried  fireanu»,  and  iuipri&ou  llx-'m  in  private 
jails  until  thp>-  have  extorted  mone^-  from  them.  I  omitted  to 
mention  that  if  your  majest^'  does  not  alwlish  the  pettj-  mar- 
shalciea,  he  .should  at  least  abolish  llie  ii.-«scssiir»,  who  cause  more 
mischief  than  the  rest,  because,  being  ^aduates.  they  art  better 
acquainted  with  the  tricks  i»f  chicanery'."  *  D'&^taniiies  alv» 
declares  tlmt  the  provosts  do  not  do  their  duty,  because  the  nrcbers 
are  not  paid,  and  he  would  have  the  acceptance  of  money  from 
the  [Ktrties  expressly  ]mihibited.'  !^lesgri{:()y  and  D'Kstampes 
both  demand  that  the  p^>^'osts  should  briii);  the  proceedings 
"  imnieiiiately  and  without  delay."  ami  that  they  »hould  be  obliged 
to  announce  tu  tlie  accused  whether  they  are  giiili  t«  *ry  'hem 
"  pri;v6tally  "  or  in  the  last  resort,  "  at  the  first  interrogation,  »o 
that  the  accunefl  may  not  W  surprised  ntid  ina\'  l>e  able  to  plead 
his  declinatory  pleas  and  objections  to  the  jurisdiction,  which 
should  l>e  dmdeU  in  the  a<:ru»torocd  manner  aa-nrding  to  the 
Ordinances  .  .  ,  tlie  defenses  being  different  when  he  is  to  1» 

■  ff'fiflampr«.  p.  SfÜ.  *  p.  485. 

■  .tf cmritfiv.  p.  283 :  cf.  a  lett«r  frota  the  bnhap  of  Tarbe«  lo  Cotbcn. 
of  21st  SIrv.  1664.  (" CormspoDilaDcv  a^mlnUlrativp  sous  Ixiui*  XIV." 
vol.  11.  p.  133.) 

« p.  13a. 
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tried  in  the  last  resort  from  what  it  is  when  there  is  an 
appeal." '  Both  agree  in  desiring  to  prohibit  the  superior 
judges  from  taking  jurisdiction  of  appeals  from  provosts.  \'ice- 
bailiffs,  and  vice-seneschals:-  which  is  at  first  sight  astonishing 
on  the  part  of  men  who  did  not  approve  of  this  jurisdiction ; 
but  Mesgrigny  states  the  reason  for  this  \iew.  "  Since  the  Or- 
dinance of  1629.  there  has  been  a  Declaration  which  ascribes  to 
ixovost-marshals  the  power  to  tr^'  subject  to  appeal,  which  is  a 
verj-  bad  institution,  for  the  provosts  abuse  it.  and  when  an  enemy 
desires  to  injure  a  domiciled  citizen,  and  even  a  titled  gentleman,  it 
is  to  the  provosts  that  he  applies."  *  One  thing  appeared  to  be 
absolutely  necessar\'.  to  fix  strictly  the  still  vague  jurisdiction  of 
the  provosts.*  This  the  Ordinance  did ;  but  it  was  necessary  to 
return  to  the  matter  again  in  the  following  centurii-. 

We  have  lingered  a  long  time  over  these  Memorials ;  but  these 
unpublished  documents  appeared  to  us  to  possess  some  interest. 
They  contain  a  greater  freedom  of  speech  than  will  often  l»e  found 
in  the  debate  in  the  Stale  Council  or  in  the  Conferences. 

§  3.  Colbert'i  Plan ;  the  Council  of  Juitica :  tts  PreUmlnarr 
X.aboni.  —  Colbert  adopted  in  its  entirety  the  plan  pn>ix»S(Hl  by 
Pussort.  In  the  memorandum  which  lie  prcparrtl  iijiori  tlic  Me- 
morials he  makes  this  statement :  "  Conceniinj:  the  eodifieiition 
of  all  the  Ordinances,  —  to  appoint  six  callable  persons  with  a  prf  si- 
dent,  who  shall  retire  into  the  country  to  coni|iile  the  Code  of  all 
the  Ordinances  to  be  obscrvetl  and  put  into  etTtx-t  tliniuphout 
the  whole  kingdom."^  He  then  addresses  to  the  kinj;  that 
Memorial  of  1  ")th  May.  lOtlö.  of  which  we  have  six^ken  above,  hi 
that  he  shows  clearly  from  the  outset  that  an  extensive  codiliiJi- 
tlon  is  proposed.  "'  .\s  nil  His  Majesty's  thoughts  an»!  netions  are 
in  proportion  to  the  magnitude  of  his  intellect,  we  have  Ux-n  sulH- 
ciently  impressed  by  the  fact  tliat  in  uiidertakiiig  this  enterprise 
he  does  not  wish  to  follow  the  exnnijile  of  his  pre<letvssor  sovereigns 
who  have  been  contentwl  with  making  some  eoilections  of  Ordi- 
nances, the  enforcement  of  whicli  they  did  not  greatly  exert  tliem- 
selves  to  insure.  His  Majesty  haviTig  iiifornuHl  us  that  he  wish«! 
to  bring  together  into  a  single  bixlx'  of  Ordinances  e\cr\'thing  news- 
sarj-  to  establish  the  judicial  practice  in  a  fixed  and  certain  way 
and  to  reduce  the  number  of  judges  ...  it  only  remains  for  us  to 
explain  our  ^iews  according  to  the  aimmand  which  uia  Majesty 

'  D'Ealampes,  p.  133.  '  Ihid.,  p.  132 ;   Mngrigny.  p.  382. 

'  p.  383.  *  Bariiion  Morangia,  p.  7Ü. 

'"Lettres,  etc.,  de  Colbert,"  vol.  VI,  p.  21. 
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has  I>een  i>leaäe()  to  fpve  us,  on  the  methrxlti  that  may  be  practi- 
cable to  accomplitih  the!«e  great  aims." 

The  plan  which  Colheri  now  proptwes  is,  as  Ims  been  »aid,  thai 
which  was  followe«!  Inter  for  the  drawing  up  of  ttic  CotJes  which 
govern  us  tii-day.  It  is  in  two  p»rts:  a  (]i-'U'UN«ii>n  in  the  Stute 
Council  of  the  plan^  prepared  by  the  committees  or  äub-commil- 
tecs;  «nd.  at  the  same  time,  to  fiicilltftte  tlie  kbor,  an  extensive 
inquiry  o|h>immI  tiinniKhout  the  whole  rinnUrj'  among  the  appro- 
priate bodies. 

First  of  all,  "  a  Council  of  Justice  *'  Is  constituted,  composed  of 
the  ablest  niemlnrrs  of  the  State  CourKil.  "  Ua  siiiinR  niuHt 
be  appointed  to  take  place  on  a  day  6xed,  once  a  week  or  evcrj' 
three  dayti,  and  at  the  t^amc  time  the  division  of  the  subjects  must 
he  made,  namely,  the  examination  of  the  whole  collection  of  the 
OnJinanci»  tu  find  out  all  the  cliuiitres  which  will  have  tu  be  made. 
For  this  matter,  which  is  ibe  greatest  and  the  most  extenave  of  all 
th«  work,  it  will  be  necessary  to  appoint  four  or  six  of  the  ablest 
State  Councillors,  who  will  take  with  theut  the  four  or  üx  abloät 
advocates  of  the  Partcnient,  «bo  wilt  together  compose  a  ^'parate 
committee,  under  the  leadeo^hip  of  the  ilejin  of  the  State  Coim- 
dllors.  —  It  will  ali*o  be  ncce3.-*ftry  to  keep  this  matter  separate 
from  that  of  the  distributive  civil  justice.  —  In  each  of  these  mat- 
ters two  State  CimiKrillorü  and  two  advocates  will  work ;  Co 
examine,  in  tlie  assembly  of  die  whole  twelve,  what  shall  have 
be<-n  decided  by  the  four,  and  InmHxhateJy  to  submit  the  whole, 
well  dij^-steti.  to  the  Kinn's  Cuuiicil."  Collx-rt  is  not  conlcntwi 
with  skctcliing  this  wise  division  of  labor  and  assigning 
to  each  bi<«  share;  be  goe»  on  to  point  out  the  sjiirit  in  which  the 
work  should  be  done.  This  is  wluit  he  says  of  tlie  criuiinnt  pro- 
cedure: "T<t  exaniiiH-  ev«rj'thing  which  cniiccrns  the  system 
of  criminal  justice  of  the  kingdom,  as  being  the  most  in][>ortant, 
to  rimnar  it  from  att  ehicaiwr}!,  and  to  take  care  to  cstnhljsh  sure 
metliods,  while  protecting  aiiil  ^feguarding  the  iimoceot,  for 
promptly  arriving  at  tlic  punishment  of  criiuinals."  \Vc  shall 
see  )u>w  i'olbert  was  understtHid. 

For  the  hufutM.  of  which  wc  have  spoken, it  was  necessary,  "at 
the  first  sitting,  to  choose  eight  masters  of  nxjuests  of  a^  high 
a  degree  of  ability  hikI  pnjbity  as  may  he,  to  go  to  ussbt  lu 
»11  the  I'arlemcnts  of  the  kingdom " :  they  were  to  receive 
"an  ample  1 1  Lit  met  ion  ";  and  in  the  istated  meetings  (hey 
were  t«  collect  the  complaJnls  and  observations  whitih  tliey 
wiHdd  report  t«  the  Council  of  Justice.    For  t>ic  purpose  of 
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facilitating  the  reports,  certain  members  of  the  Council  must  be 
designated  to  receive  the  communications  of  such  and  such  of  the 
masters  of  requests  on  their  mission,  "  to  correspond  with  all  the 
masters  of  requests  making  their  circuits  in  the  provinces;  to 
report  to  the  council  on  all  the  disorders  wiiich  they  should  find 
in  the  matter  of  justice,  to  allow  of  the  immediate  application  of 
the  remedies  which  should  be  found  appropriate,  and  to  submit 
immediately  to  the  special  meeting  of  the  six  whatever  should 
concern  the  drawing  up  of  the  Ordinance."  This  was  done,  at 
least  partly  ; '  but  we  do  not  have  the  results  of  this  vast  inquiry. 
Louis  XIV  no  doubt  refers  to  it  when,  in  "  his  '  feuillets '  for 
1667,"  he  mentions,  while  speaking  of  the  drawing  up  of  the 
Ordinances,  the  "  Memorials  sent  from  other  Parlements."  * 

The  Council  of  Justice,  proposed  by  Colbert,  met  for  the  first 
time  in  the  Louvre,  on  2öth  September,  1665.  The  great  work 
then  began,  and  was  to  be  continued  without  interruption  until  its 
complete  achievement.  The  entire  liistor\-  of  these  discussions 
is  not  known.  Although  the  official  minutes  of  the  Conferences 
held  later  between  the  members  of  the  Council  and  tlie  delegates 
from  Parlement  were  published  in  good  season  and  served  as  a 
basis  for  the  interpretation  of  the  Ordinances,  for  a  long  time  noth- 
ing transpired  as  to  the  sittings  of  the  State  Council,  An  official 
report  of  these  sittings  was,  however,  dravni  up,  and  a  manuscript 
of  the  "  Bibliotheque  Sainte-Genevieve  "  contains  a  portion  of  it, 
entitled,  "  Deliberation  du  con.seil  de  la  reformation  de  la  justice," 
This  document,  which  was  brought  to  light  and  used  for  the  first 
time  by  M,  Francis  Monnier,^  has  been  published  in  it5  entirety 
by  M.  Pierre  Clement  in  his  "  Lettres,  mimoires,  ct  instructions 
de  Colbert."*  It  is,  however,  unfortunately  only  a  fragment; 
it  contains  the  official  reports  of  only  three  sittings.  On  the  other 
hand,  we  possess  a  x'cry  interesting  letter  from  the  advocate  Au- 
zanet  to  one  of  his  friends  upon  the  reform  of  justice.     This  is  the 

'  On  the  Iftst  folio  of  No.  613  of  tho  '"Mflangcs  CMrambault  "  we  find 

a  note  dated  2d  October,  1065,  conta.ining  Iht»  names  of  "masters  of  re- 
quests ehosen  to  servo  in  the  departments,"  with  remarks  upon  each  of 
tnem. 

'"Memoircs"  {DreijHs  edition),  vol.  II,  p.  252.  CollKTt,  moreover, 
collected  the  documents.  We  find  in  the  month  of  September,  IGfi.l  (tho 
day  of  the  month  not  appearing),  a  note  in  whieh  he  requests  M.  do  tio- 
mont,  an  eminent  lawyer,  "to  make  a  draft  or  plan  of  the  course  tho 
king  may  and  ought  lo'lake  for  the  reform  of  the  justice  of  his  kingdom." 
"Lettres,  etc.,  de  Colbert,"  vol.  VI,  p.  12. 

'  "fluillaume  de  Lamoignon  et  C'omert,  Kssai  sur  la  l^^fri^'atiou  fran- 
Saise  au  XVI  I''  sitele,"  lHtJ2.  (Kxtraeted  from  the  report  of  the  Aeadomy 
of  Philosophical  an<l  Political  Sciences.) 

'Vol.  VI,  App.  p.  369  et  seq. 
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testimony  of  one  of  the  chief  actors,  hut  its  extreme  Itrcvity  shows 
tItAt  the  iiiithor  di<!  not  wish  .'ilto^fther  to  tetir  the  veil  rmm  these 
tiiyslcrirs.'  Uolh  these  ihmiinriits  reiatc  diielly  to  thp  drawinf; 
up  of  the  Ordinance  of  16<t';  nevcrthcles.s,  as  the  plan  adopted 
at  the  hepnnin^  wa3  followe«!  tr>  the  eonehi^ion,  it  is  not  entirely 
useless  to  L-uiiiiiiie  tliL-iii  brielly. 

"Hie  first  sitting  of  the  O^uncil  of  Justice  wa»  held,  a»  we  ha^'e 
said,  on  2*)th  !>eptember,  liHwi.  "  in  His  Majesty's  c/ihinet  after 
mass." 

Those  chosen  to  comfKKie  the  council  were  MM.  V'oiwn,  de 
Villeroy,  Colhert.  Ilottnan.  CUam-ellor  S^piier.  de  Macliiiiilt,  de 
Verthamon,  Poncet,  Oouchenit.  aiid  I^iissort.  Chancellur  Siguier 
appciirvfj  in  the  great  enterprise  for  the  first  time;  till  then  Col- 
bert had  wrtiducted  ev«r.\lbinp,  atwl  the  Chancellor  was  so  litHi- 
■rquftinted  with  what  was  prnpo«^!  to  Ije  done  that  he  made  « 
nuDibiT  of  mistakea  duriiiR  thja  first  »ittinK.* 

The  fitting  opened  with  ii  speech  by  tlie  king.  He  announced 
that  be  desinil  the  reform  nf  jn«itice.  "  whicli  he  wiw  resolved  to 
prosecute  nsäiduouüly,  and  that  the  Council  which  Iw  had  that 
day  ASK-mhle<l  was  not  for  une  \eiir  or  for  M'v«-nil.  but  tbnt  be 
intended  to  employ  it  an<t  suirunon  it  aniuml  him  u>  long  as  he 
lived."  Tlie  Chancellor,  after  liaving  lauded  the  king's  re.-«hi- 
lioii.  said  that  it  would  Im-  pro[>er  to  Ite^n  with  mutters  concerning 
tlie  ecclesiastiinU  state ;  "  he  aswinned  these  matters  lo  the  uiemlnTs 
of  the  CoHUctl  wlm  sat  on  liis  left."  The  king  ap))eHre<l  to  be  dls- 
ptraiM«^  ;  "altbou^b  mutters  did  not  turnout  cither  ui*iiinliri>.'  totlic 
plan,  or  to  the  likiunof  the  king.  His  MajtMy.  with  eUraordiiiary 
nKKltTation,  allowed  tlic  Chancellor  to  mukc  thii*  n-^isignincnt ; " 
then,  :»earehiiig  in  the  pockets  of  his  close-coat.  "  he  drew  from 
Among  several  Meiuorliils  and  papers  one  written  by  himself,  which 
lie  said  he  had  comfioäed  while  ut  \'iller?s-Ottcrt;ta  t4i  cx|)lain  his 
intentions  upon  the  principnl  points  of  the  object  of  the  meeting.'" 

'  "You  have  frMjuenlly  requMled  id*  to  acquaint  you  with  th«  delaili 
of  evcrythJDi;  Ihnt  look  plan«  in  xll  thp  nioptmirs  n-hich  luivo  Inion  lictH 
foe  the  reform  nt  juMioe,  hiit  I  have  neilher  tntr  nWn  nof  iM-rmitted  to 
KnLtif;r  your  «isli.  iMTimic  nf  thu  «-cri-iiy  wliii-h  Ims  U-i-n  imim^-il;  but 
cine«  linii'  n-vimU  t)u-  nioul  iiri^-Bto  uceummns,  nut]  this  nmiitr  bus  uovr 
Imwii  iii&ik-  publio.  I  iLin  At  iitMYt>'  to  gnttitj  your  «.•uriualty  aud  will  ex- 
pl»iD  the  <.'&ii»e«  of  itiis  amemU^v  »ad  ike  orders  whiofa  liAw  been  givon 
iLiid  rollowed  on  this  subject."  "  Lettre«,  ete.,  de  Colbert."  vol.  VI,  App. 
l>.  .im  r(  K^. 

■  "Colbert  lias  the  kini?*K  nr.  and  be>  has  1>eeome  (lie  rest  «haaoeillor, 
reforaiinK.  at  the  same  time,  every  departinf-Dlof  tlir  iitlministntioo.  .  .  . 
Bfiguior  prwbdwi  ov«r  all  the  reform  oomtnitt«««,  but  it  i^  Colltert'«  [nimr^ 
lioa  wluch  govcnu  tluiae  boanli."  "  Lc  cliaocvlii-r  S£|[uier,"  by  U.  Rtnt 
dt  Kmnifr.  p.  37S. 
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What  Memorial  was  this  ?  Had  the  recolIectioi>of  the  Ordinance 
of  1539  inspired  the  king  at  Villers-Cotterets,  or  was  this  merelj- 
the  report  drawn  up  by  Colbert?  This  much  is  certain,  that 
Louis  XIV  first  of  all  proposed  two  of  the  measures  pointed  out  by 
his  minister ;  reforms  in  the  State  Council,  and  the  sending  of 
masters  of  requests  through  the  provinces,  Tlaereupon  the  meet- 
ing terminated. 

The  second  sitting  was  held  on  Uth  October,  1C63,  again  at  the 
Louvre.  MJL  d'Estampes,  de  Morangis,  and  de  Sfeve  figured  in 
the  Council  for  the  first  time ;  JL  Poncet  had  dropped  out.  This 
time  they  proceeded  to  determine  on  the  course  to  be  followed. 
Colbert  had  also  prepared  a  speech,  the  original  of  which  we  have 
among  his  papers,  but  which,  tt  seems,  was  never  delivered ;  in 
it  he  insists  upon  the  idea  that  it  is  nothing  short  of  a  codification 
that  the  king  desires.' 

Hotman,  being  the  yoimgcst,  spoke  first;  he  appeared  to  be 
thoroughly  conversant  with  Colbert's  plans ;  he  pointe<i  out  that 
it  was  not  a  matter  of  making  really  new  laws,  but  of  reforming 
the  old  laws,  emphasizing  the  fact  that  "  the  criminal  jurisdiction 
has  not  enough  laws  and  regulations  .  .  ,  and  that  is  why  such 
a  lengthy  and  divergent  style  of  procedure  is  observable  in  criminal 
matters,  where  the  toleration  of  recent  times  has  intro<luced  so 
much  laxity  that  it  seems  absolutely  necessary  to  provide  against 
this  by  definite  regulations  which  shall  confirm  and  fix  firmly  all 
the  forms."  He  proposes  to  his  majesty  "  to  divide  the  duties 
among  the  individuals  whom  he  has  assembled  " ;  he  also  demands 
a  wide  inquiry.  "  The  commissioners  will  look  for  the  means  of 
accomplishing  their  task  in  the  opinions  which  they  will  bring  back 
from  the  provinces,  namely,  in  criminal  matters,  in  the  opinions 
of  the  criminal  lieutenants  and  former  king's  attorneys,  judges, 
and  assessors  in  the  marshjilcies, " 

W.  Voisin,  who  was  the  next  speaker,  proposed  to  foIlr)w  tiie 
Cixle  Henry  and  employ  commissioners.  M.  Pnssort  stated  that 
Justinian  had  "  in  a  similar  project,  utilized  ten  years'  assiduous 
application  »f  twelve  of  the  ablest  and  most  experienced  juriscon- 
sults," and  tliat  c<msef|ucntly  "  he  could  not  give  a  reasoned  opinion 
oft'han<l."  M.  Iluucherat  said  thnt  "  as  the  reform  of  the  Ordi- 
nances was  of  nnlimitfd  extent  and  dest^rving  of  the  forethought 
and  application  of  a  great  king,  it  could  not  be  resolved  upon  <ir 
undertaken  witliout  long  and  arduous  study  ;  that  the  kings  who 
preceded  His  Majesty  had  sometimes  convoked  the  Estates, 
'  "Lettrcs,  etc.,  de  Colbert,"  vol.  VI,  p.  14. 
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and  sometimes  eminent  indhirliials  who  had  tjeen  met  by  the 
leading  offitvrs  of  the  Council  and  o(  tlie  courts  of  th«  king- 
dom; and  that,  wliilc  he  thought  that  His  Mujesty's  project  de- 
served murli  consideration,  it  mmld  mit  t>e  resnlved  upon  uii  Üie 
»IH(t.*' '  It  ia  strange  to  hear  the  word  ritates-ut-iieml,  which  wc 
have  already  fotiiid  in  the  Meiilorinls.  Bouclierat  apparently 
wished  that  biHly,  wliirh  more  or  less  ilire<-lly  represented  the 
comitrj',  to  have  a  share  in  the  work ;  this  man,  whom  Saint-tiimon 
treats  vvry  cavalierly  *  here  (rives  uttcrftiice  ti  >  the  most  cidightened 
thounht.  MM.  de  Mwrangis.  de  Seve.  and  Le  Tellier  are  also 
seen  to  share  hb  opitiloti.  Tliis  was  bound  to  displease  Colbert 
vcrj"  much,  hut  M.  <Ie  Wrthanmnt  returnnl  to  tlie  plnii  of  working 
simply  hy  cnmmiäsioners ;  then  the  report  would  lie  made  in 
presence  of  the  kiii}:  so  thut  "  the  decision  should  be  n-solved  an<] 
estahlinhed  by  the  great  intelteet  vAtii  which  (!od  had  eii<Iuwed 
His  Majesty.  Thh  he  did  not  say  from  a  spirit  of  fhitterj,  but 
tnnu  the  public  ktiuwle4ij;eof  all  Hia  Majesty'»  »tibjccls  us  wHI  as 
foreigners,  who  were  ohllf^ed  t«  ttekn()wlcdge  that  God  had  en- 
dow»! him  with  nn  extnumlinary  intelleel  and  a  genius  which 
raised  him  above  otlier  men."  He  di<l  not  stop  there,  but  went  oii 
to  make  eomiNirisons,  which  lie  apparently  thought  v^ry  ingen- 
ious, Ix-tween  Justinian  und  I^iuis  \1V.  'Hii-s  had  the  elTect  of 
restoring  the  kin«  to  good  humor.  M.  dt-  Maclmult  was  of 
ofNninn  *'  that  it  would  be  siiflicient  to  take  the  lectures  on  the 
Ordinance«,  and  the  Ctnle  Henry,  or  tlie  Ordinance  of  M.  de 
Marillae,  add  omitted  matter»,  strike  out  äupertluous  matter,  and 
in  a  short  time  put  things  in  a  state  of  perfect  law." 

'riien  came  Colbert's  turn  to  siwak.  He  (»eKan  by  extolling 
the  king ;  then  he  pmciTdt-d  eleurly  and  briefly  to  explain  the  plau 
which  oiiglit  to  he  followed,  which  we  idrea«ly  kn<m'.  Then  every- 
li^Mly  rallied.  The  kin;;  asked  the  Dinneellor  for  hi^  opinion,  and 
he  -^poke  next.  *'  Tlie  task  of  the  refonn  of  the  law»  was  a  sover- 
eign prero^tive;  all  the  opinions  and  even  the  rejpdations  of 
the  courts  coidd  have  no  fonv  of  law.  the  form  of  whicli  must  l>c 
»tunipni  with  tJie  choriicler  of  the  prince."  Hr  appnncd  the 
assi^ment  of  the  matters  to  councillors  assisted  by  advocates, 
niwl  sußgesteil  that  the  conferences  to  prepnre  what  ^diould  I>e 
siibmitti-il  to  the  king'^  council  should  )x-  hehl  at  ln.-<  home.  The 
king  stated  that  tliis  was  what  he  had  resolved  upon ;  hut  he  »ct 

•  "I>-tli»Bi,  ew..  d*  Collwtl.."  vol.  VT.  p,  37<, 

»"II  i»  dilitcull  lu  uiidürelaixl  how  M.  dp  Turvaut-  managM  to  execute 
Itic  ilulie»  or  Uis  uflict'.  ximpli-  as  tht'.v  are."     "MOmvln.-«,"  vi>l.  II.  !■.  £17. 
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aütde  the  idea  of  oonferences  at  the  riiancellor's:  "in  all  matter» 
of  bu.finess  Ih-  liud  iiivitrinbl^v  nislitxl  tliut  tliv  mutter»  should  be 
bmiiüht  before  him  without  intermediary,  so  that  he  mi|;ht  leiim 
frfcly  and  more  lüitiinilly  the  wiitimciils  of  all  who  transacted 
liis  afTairt.  This  he  ooiild  not  d<>  if,  liefiire  sjieakiiin  in  hi»  pres- 
ence, they  should  he  in  agreement  and  with  uniform  ideas."  Such 
M-ntimeiits  fniui  lAtuh  X!V  an-  not  surprisiriK.  The  Chanreilnr 
then  Diadc  to  the  king  proposals  for  the  as.'^ipnincnt  of  matters; 
but  "Iheking.rising.said  that  he  would  confer  with  him  in  private, 
atwl  that  tlie  mntliT  deserved  some  iliseusaion," 

On  Monday,  l.'tth  üftalsiT,  Colbert,  by  the  kiiig'!;  eominand, 
sent  to  the  ("hancvllor  the  Mst  of  enmmissionera  chosen.  It  wa.i 
drawn  up  beforehand,  for  it  is  found  attaehed  to  the  Memorial 
of  the  URtntli  of  May,  which  wc  have  nieiitioiied  Wforc;  and  it 
had  undergone  hardly  any  chanjre.  We  find  :  "for  justice  (to bo'' 
MiUlividcd  into  rivil.  criminal,  and  police).  MM.  dc  Vcrthnmniit,/ 
CoIIhtI,  I'liHWirt,  Virniii,  raurnnrtJTi,  Ix.-  Pelletier  de  La  Keynie; 
M.  Hotman  to  act  as  secretary.  ^Advocate«  who  sliould  act 
on  the  siiid  reform:  MM.  .^uzanet.  rilosle.  Senior,  de  (Joraont, 
Ksguenau,  Helkin,  and  a  sixth  to  be  afterwards  appointed."' 
The  uswful  work  was  about  to  commence:  but  here  we  find  «  con- 
siderable hiatus  in  nur  doenment-s.  We  ilu^'e  only  the  uffieial 
report  of  a  .single  sittinf;  of  the  Countil  of  .lustiee.  that  of  Sunday, 
25th  Octol>er.  IGM.  The  discussion  related  tn  the  jVrtielpH  which 
subsequently  finn[K)s«'d  Title  I  uf  the  Ordinance  of  ItiÖ".  upim  the 
observance  of  the  Ordinances.  On  this  point  the  king  and  Col- 
bert were  insisteut.  It  was  necessary  to  check  tlie  power  of  the 
Parlements  and  render  of  ik)  avail  the  right  of  enrolment.  La- 
tiioignun  said  of  the  Ordinance  of  1007,  "that  it  eommenees  by 
threats  againM  the  Parlements  and  all  the  sovereign  eompanies  of 
judges."  An  interesting  debate  took  place  in  thcroimeilof  Justice; 
it  was  declared  that  the  eeck-siasticiil  court-»  slionld,  on  the  same 
principle  as  the  others,  be  subject  to  the  laws  of  the  State,  and  that 
■  the  title  of  "  Sovereign  courts  "  as  applied  to  the  Tarlcments  must 
'be  abolished.  Luuiä  XIV  iutervened  in  his  usual  high-handed  way. 
"The  king  baa  said  that  during  lus  life  protests  may  be  rrwdc 
without  fear.  Wcause  he  knows  well  liow  to  reject  the  useles.s  and 
disorder!}'  and  give  consideration  to  those  which  are  respectful 
and  rvasonahle.''     But  all  tht»  takes  us  far  from  otir  subject. 


'  "On  Iho  IGth  of  the  aamu  monlh  of  OpIoI>w,  the  kioe  appoiotcd  M. 
P»uc»ult.  'puffier*  ot  the  Chamher  of  Justir«.  to  work  in   iW  cApncity 
"  Iiiw>-er."     "l.t-ttr«4.  tjl«,.  di'  Oolhert."  vol.  VI.  p.  377. 
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The  confcrf»«."»  of  tlic  comtiiiMioiicrs  iiiid  advitaitt-s,  liowt-viTj 
liati  l>«-giin  ;  Aunanct's  letttrr,  almve  <|Uotei.  shows  u.-*  their  nature. 
Ill  October,  1(555.  probably  soon  after  the  Kith,  M.  de  Verthamoiit, 
who  was  to  be  prv*i(li*iit  of  the  <,itmmittoe,  "  sttit  letter.-*  to  tlic 
■ilvtH-ates  requesting  ihvm  to  owrt  at  tlu-  Chaii(*lliir's."  TTioy 
atteiideti,  gowTied,  nntJ  were  reoeived  bj-  S^uier,  wbn  «ppriswl 
tlii'in  (if  what  was  wanted  of  them.  "  A  few  days  after,  the  com- 
misniriiterä  ha\'iiig  met  ut  M.  di-  Wrtbamotit's,  thf  latter  took  hi» 
MBt  at  the  upper  ifnd  of  the  hoani  »r  table,  in  tlie  pre.Hideiit'.H  chair : 
on  Ui^  riffht  were  M.  l'u.sM)rt,  State  Coiuirillor,  also  in  a  speaker's 
chair,  then  M^I.  dc  Cuuiiutrtin,  itiid  Ia-  IVIIt-tivr  de  I^  Ileyniv, 
masters  of  requests,  and  MAI.  I'llusttf,  dr  Guinont.  aiul  Pourault, 
«IviKyiles;  and  on  his  left  were  MM.  Voisin  aiid  Ilotman,  mas- 
Uts  of  rcqursts,  MM.  Auzfliift.  I{ajju«ii«iu,  niid  Bvlhtin,  advo- 
cates." Thia  is  ft  vcrimt  plitiUj^niph  uf  tlic  oweting.  This  stic- 
kling on  qiiwlions  of  etiquette,  which  is  shown  by  several  p«,ssagw 
in  Auxiuiet'^  letter,  in  destiiieil  Inter  on  to  eau.'M'  a  ütÜe  ill  feeling 
in  the  first  conferenees  with  the  parlemeiii  offieors. 

At  first  then-  were  two  .sittings  cverj'  week;  then,  as  the  king 
was  M  Fonlainebleau,  only  one  day  was  Kxed ;  and  they  met  at 
Essonne.  "  so  that  the  State  Couneillors  and  the  tniL^ers  of  rv> 
qtlcstii,  on  one  hand,  and  the  advncatcH  on  the  other,  rniild  rach 
enme  halfway."  In  the  etmrse  nf  the  work,  M.  de  Verthamont 
died,  nnd  the  meeting  place  was  ehnngeil  to  Piissnrt's.  "  M. 
ritoKte  hiiviii);  \w*'n  ap[H)inted  director  i>f  hrmpitab,  his  place  vra» 
left  unfilled,  and  the  numher  of  commissioners  was  thus  rednc«! 
to  nine."  Sub«rquently,  CoHjert  came  to  this  Couneil.  "  the 
Äcrctary  of  state."  says  Auzanet.  "  to  whose  core  t!ie  king  in- 
triiste<l  lliv  order,  ndaiiiuKtralio»,  und  the  most  important  func- 
tions of  the  State ;  "  he  did  not  winh  to  prpflide  and  "  in  apite  of  all 
entreaties  he  was  contented  to  take  a  second  place." 

The  observanee  id  the  Ordinanee*  was  the  first  tiling  to  otx'Upy 
the  Council's  attention,  and  tlie  articles  which  were  discussed  at 
the  Covmcil  of  Justice  on  2öth  October  were  prew-nted  as  having 
Iwtii  elnlHirnte<l  hy  (he  commiKsioiKT!«.  .\»  »  miitter  of  fwet,  they 
had  never  touche<i  them.  "  ITiis  matter  did  not  remain  long  in 
doubt,"  soys  Atir,anet,  "  for  at  the  following  meeting,  the  king" 
acquainted  us  with  hi»  wi-ibes  on  the  matter  and  üent  the  eight 
articleä  which  constitute  the  first  title  of  the  Otdinanee  of  mG7." 
Aa  to  the  remainder,  tJiey  pnxii-tlnl  in  the  fidlowing  manner. 
It  would  appear  from  a  pa.'^Aage  in  the  offi<-!aI  report  of  subsequent 
conferences  published  by  Foticauh  in  1709,  that  Pussort  first  of 
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all  did  ane  preliiniiiiiry  pi«re  of  work.  "  From  among  the  com- 
Di'tssioners  of  the  Council,  M.  Pussort  was  selccteil  to  draft  the 
article:«  upon  reform.  Iliut  ^^iil  iiuin  workc<I  oii  this  with  much 
care  and  cxartnes.^;  liU  work  wan  iib^)irvd  by  that  quick  percep- 
tion and  that  inviolahle  attachment  to  justice  which  were  utii- 
vt-FMilly  iK-kiiciwl<-d)t«d  to  he  the  most  ndnilrahk-  of  his  suhlimc 
qualiiicationii."  Then  the  subiects  were  asi^ißned  "  to  each  of  the 
lawyers  to  work  upon  hy  himself,  for  the  purpose  of  dividing  the 
siibjwt-s  Into  articles  and  puttinjf  the  «rticlv»  In  order.  And  afi«p 
the  reading;  of  the  whole  title  to  the  meetinß,  each  artiele  was 
considcr(!d  separately,  knlged.  and  afcreed  upon  by  a  majority 
vote,  and  nttliouj^b  \-ery  often  the  «pinions  ha«!  been  divers^e,  no- 
Uk1.v  exhibited  the  slightest  jealousy  or  cftRcmess  to  impose  Jiis 
opinion,  but  cverythiiif;  passiil  with  the  mwt  lamlabic  good  feel- 
ing and  good  nature."  '  Thia  settled,  the  articles  were  submitted 
to  the  Council  of  Juitiee.  "  After  we  had  settled  the  articles 
among  ounwlve«.  th<^y  were  submitted  tu  the  kinji'H  C^iiuncil, 
where,  in  His  Majestj's  presence,  those  which  were  considered 
just  were  nulhorize<l  atid  the  others  amended  or  rejected."  The 
lawyers  did  not  attend  these  discussions,  for,  Auzunet  adds:  "at 
several  junctures  the  king  did  our  company  the  honor  of  adopting 
It»  oplaioti  upon  nuitters  proposed,  which  were  dealt  with  directly 
and  hati  to  Ix*  scltleri  in  the  (?«uncil,  in  bis  majesty's  prtaenoe." 
§4.  The  Pwlwneat's  Share. — The  Ordinance  upon  the  civil 
proce<lure  was.  hi>wever,  i-^inipletelv  elaborated.  "  After  our 
mectings  bad  ouilinucd  for  fifteen  months,"  says  Auzanet,  "  it 
was  found  that  there  was  sufficient  matter  for  an  initial  volume. 
and  to  warrant  its  execution."  N»»thing  more  appean-d  to  be 
necessary  than  to  publisli  this  work,  wlien  tlic  Farlement  all  at 
once  n-apjiears  upon  the  .'«Ci'nc.  N(™r  cimfen-nri-.s  arc  ahnut  to 
take  place,  hut  this  time  delegates  from  the  Pnrlement  of  Paris 
figure  alongsi^le  of  the  Slate  Councillors  and  the  masters  of  re- 
quests. What  is  the  meunirig  of  this  unforeseeu  occurrence? 
Auzanet,  in  reporting  the  fact,  merely  says  that  the  king  "  thought 
fit  "  to  have  it  so.  Louis  XIV  himself  explained  his  position  upon 
thus  point.  ■'  In  reganl  to  tiie  jceneral  regulation  of  justice,  of 
wbidi  I  have  already  spoken,  a  eonaderable  number  of  articles 
having  been  drawn  up  in  the  form  which  T  desired,  1  did  not  wish 
longer  to  deprive  the  public  of  the  benefit  which  it  awaited  from 
them  ;  but  I  did  not  eon;=idcr  it  Btting  either  to  send  tlicin  to  the 
I'arlement  as  they  were,  at  the  risk  of  some  cliii-aner^-  iuppening 
■  Auiantt.  "Lettree,  etc.,  de  Colb«rt,"  vol.  VI,  p.  399, 
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to  thcm  there,  whit-h  would  Ii»ve  vested  me.  or  t«  oam-  Ihpm  out 
at  (incc  niyÄHf.  in  case  itmiKdt  someday  be  alleged  that  they  had 
been  passed  upon  w-itliout  thorough  invcstiK*tioti ;  that  is  wh,v, 
tnking  a  middle  nturse,  which  vrould  obviate  lioth  ohjectioiis,  I 
caused  all  the  articles  to  be  read  over  at  my  Chaitrelior's,  in  the 
prL-M-iKt-  of  d(.i)Utii;s  from  nil  the  ChiiuiWrs  niid  (vtnimiKsionent  of 
the  Council ;  and.  when  wmie  reasonahle  ohji-etion  was  raised  in 
the  conference,  it  was  immediutel.v  bnwight  hcforc  me.  to  In-  dealt 
vvitli  »s  I  shouki  see  fit.  After  such  discu-ssioii  I  ßiiallv  ]>roeeeded 
persoDally  to  cause  tlie  lidict  to  be  publish«!."  '  These  seruplcä 
and  fears  an  very  unlike  the-  moiiarcrh  who  so  ri'cently  treated 
the  Parlement's  right  of  proteijit  in  such  a  high-hande«!  manner. 
The  cAusc  of  the  foot  hns.  moreover,  been  sought  for  elscwiiere. 
und  lhi;s  h  what  was  found. 

Urst  president  Lamoig"»"-  almost  at  the  same  time  as  Colbert, 
had  been  inippoiised  with  the  necessity  of  ctxlifying  the  law's. 
Nut  iK-iiig  able  to  handle  such  ati  enterprise',  bis  sole  aim  was  to 
»cltlc  the  controverted  points  in  the  j'urisillction  of  the  I'arlc- 
ment  of  I'aris.  He  piirpoM-d  to  employ  on  this  work  magistrates 
and  also  lawyers,  and  amonK  tlie  latter  the  very  Auxanet  whom 
we  have  seen  not  long  ago  aUo  eho.scn  by  CiilUert.  Such  a  mark 
of  e:4teem  coining  from  opposite  c|iinrters  was  the  highest  encomium 
on  this  man  ;  and  it  is  through  him  that  we  leani  what  happened. 
"M.  <le  Lumoigiion,  First  pre»tilent  of  the  Parleincnt  of  Pari:«, 
im{>atient  of  the  conflict  of  opinion  in  his  company  of  judges,  and 
aware  that  I  had  pre\iously  begun  some  memoranrla  upon  a  fJart  of 
these  doubtful  t|ueations  iu  order  to  apply  tlw  ueerssary  rcuiedy, 
ordenxl  nie  to  recover  these  memoranda  and  ackl  in  ttiem  whatex'er 
1  shonki  deem  pro}}er,  which  was  done;  after  uhicli  M.  the  Mrst 
president,  ha\'ing  obtained  the  ciinsent  of  tJie  king  to  hb  purpose* 
hckl  three  or  four  mi-ctings  of  some  twelve  lawyers  in  his  hoii:*e 
auil  t(H)k  their  views  upon  tlie  first  articles.  Two  de])utieä  from 
the  Grand  Chambre  and  a  like  number  from  each  of  the  Chambers 
of  Inquests  also  met  in  Iiis  house  on  other  oceasloiis,  in  wliofte 
preseiict*.  the  said  articles  and  tlic  opinions  of  Üie  lawyers  having 
beta  reail,  s<'vcral  articles  were  resolved  upon  and  the  pcmainder 
left  in  abeyan<t'.  But  the  progress  miide  was  .ho  utisaiisinetory 
that  M.  the  First  president  eanio  to  the  I'oncliisioii  that  he  would 
never  achieve  his  pur]insc  by  thi»  mean»,  and  discontinued  the 
meetings."  *     I^moignon  did  not,  however,  entirely  abandon  his 

'  "MfnuMrr*  pour  lOfiT"  f  Drej»«  edition),  vol,  II.  p,  224. 
'  Atiatnri,  "Ulm-»,  ele..  de  Colbert,"  »"ol.  VI.  pp.  397.  396. 
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plan ;  he  inAiAted  on  AuzanH  continuing  hi«  work,  ttnA  alio  em- 
ployed another  lawyer  io  the  Parlement.  Boiiaventure  Fourcpoi. 
"  This  tusk  lu:^ti.'d  over  two  years,  duriii):  which  tioit-  two  tni-vtiiip 
were  liehi  every  week,  cine  of  these  privately,  attended  by  the 
two  lawyers  and  M.  de  Urillac.  councillor  in  the  Grand  Chambre. 
and  .M.  Li-  PvUclicr,  prwidcnl  of  tiiu  liiquivsts,  to  urrangi-  thr  auli- 
jecta  and  formulute  the  articles,  and  the  other  in  presence  of  RI. 
the  President,  to  judge  nf  and  resolve  upon  the  articles  according 
to  his  opinion.  .  .  .  Here  the  initial  work  ended,  uwuitinn  its 
puMicatiun  under  public  authority."  '  As  we  know,  it  never  saw 
tJie  light  iif  diiy;  nil  that  survived  of  it  were  the  "  resolutions  of 
president  Lamoipnon." 

Lainoignun'»  enterjirlsr.  whicli,  it  must  t>c  said,  had  [nxn  directed 
upon  the  mnjit  diflicult  part  of  the  lepslative  system,  the  ei%'il 
law,  came  to  notliing.  The  President  miifit,  however,  have  felt 
very  keenly  beiiif^  excluded  frtim  the  great  ollieiul  work  »ftcr  hav- 
ing been  awthuriWHl  by  l^ouis  XIV.  awordiiiK  to  Auzanel.  to  at- 
tempt siimetliiiig  similar.  His  grcst  wisdom  and  loyal  character 
led  him  straight  to  the  king ;  hut.  with  great  aeiinjeti,  he  liad  the 
appearance  of  not  knowinf;  what  had  taken  plaoe  without  his  eo- 
opcration.  lie  pructrcilcd  to  make  tn  Ltniis  XIV  a  pmimsjil  similar 
to  that  which  Colhert  had  made  imti  succeeded  in  glutting  ndopted  ; 
at  least  that  is  what  we  gather  from  Ms  biotrrapher.Gaillard.  "Col- 
bert had  nimmtssioneil  Pussort  with  a  task  for  the  reform  of  justice. 
Illü  design  wan  not  to  acquaint  any  one  with  the  Ordinance,  and  to 
publish  it  by  the  sovereign  authority  alone,  ciineting  it  in  a 
'bed  of  ju>ti(T,'  M.  de  I^inii)i);ncin.  appriKcd  of  this  dt-sign.  ap- 
proached Ixjuis  XIV,  and  propised  to  him,  as  a  way  of  making 
his  reign  illustrious, tJiis  idea  of  reforming  justice, after  the  finan<>ea. 
The  king  said  tu  Jiim. '  M.  Colbert  is  even  now  employing  M.  l*iis- 
sort  un  this  task;  sn-  M.  Colbert  on  the  subject  and  act  in  concert 
witli  hini."  " "  .\stonished  at  the  confidence  which  the  king  had 
plac-ed  in  the  First  president.  CoIIktI  saw  his  plans  go  awry. 
"  Then  begiiTi  confcn-nces,  of  which  the  ofTiciJil  rc[K>rt  ha--*  been 
publjähed.  the  mndiKration  of  &  number  of  articles  showing  how 
ncaissary  these  mnfercuees  were."'  Is  this  strange  statement 
quite  in  accordaiie«-  with  the  truth?  Lnnioignon's  stratagem  and 
Louis  XIV's  reply  may  be  doubted,  hut  one  thing  appears  to  he 
certain,  that  the  First  president  did  go  to  see  the  king,  and  the 

'  This  took  place  before  H>tl.">. 

'■'Vie  du   pr^ident  de  LumoiKaoo."  quoted  by  J/.  Pitrre  CUmrnl. 
"UMri's.  etc..  de  Coltiert,"  vol.  \I.  p.  14. 
» /bid. 
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latter,  probably  romemboriTig  thi*  eiicounigcmeTit  which  he  had 
previously  Kivfii  tcifhc  head  nf  Üiir  I'arlt-uit-tit  nf  i'aris.  «rrlpntl  ihc 
new  confereiioe»;  it  is  highly  prohahlfi  tlmt  I^nii^i  XIV'  was,  at 
the  saroc  time,  very  gjnd  in  this  way  to  avoid  nny  obstacle  to  the 
enadmi'iit. 

However  that  mny  be,  "on  24th  Januarj-,  1667,  the  king  sent 
a  rnessiige  on  the  subject  to  the  FaHenifiit,  aixl  «■si>«-ially  to  tlie 
First  prfsidi-ni  and  the  atloniey-geiaTal.  eoramatMlin«  the  Mrst 
president  and  tlic  other  presidents  of  the  Parlemeiit,  four  coun- 
cillors of  til«  Grand  Chambri',  ami  five  former  prfsiilcnts  of  tlie 
Chambers  of  Inquests  with  tlu'  oldest  OH^mbers  of  these  c'ham(>er!^, 
the  former prcsidt-nt  of  I{e<)Ucstsot'  the  court  of  jii:>ticcund  thewldt-sl 
member  of  tlie  fir>t  chamtKr  and  the  hiwyen*  and  attnrncj-s-general 
to  meet  continuously  at  the  Chancellor's  to  confer  with  him  and 
the  couimiwioneri  of  the  C'ouucil  by  whose  a<lvice  the  artieles  had 
been  drawn  up,"  This  much  is  sliown  by  the  official  report  of  the 
conferences,  but  it  was  not  the  Chancellor  who  had  been  the  mean» 
of  britiKiiij!  about  thiä  decision ;  it  b  cvei:  almust  certain  ttutt  ho 
was  not  inforpa*«l  nf  it  until  cvtr^thinp  was  in  readiness.  Tlie 
letter  sent  to  him  hy  Se<Telar>'  of  State  Guen^aucl  is  in  the  fol- 
lowin}!  terms  :  "  My  lord,  1  have,  by  order  of  the  king,  written  to 
the  I'arlement  of  I'aris.  infonnin^  it  that  IHs  Majesty,  considering 
it  inexpedient  to  publish  the  article»  of  the  Ordinan«*»  which  he  h»* 
caused  to  be  coiii fie^I  for  the  reform  of  justitv  »uitU  they  \ia\v  first  of 
itll  been  M-en  and  con^^idennl  liy  you  and  any  members  of  the  Coun- 
cil and  by  several  of  tla»  chief  oflieers  of  the  I'arleinent  ai)iMdnt(-d 
by  His  Majesty,  the  First  president  should  hold  meeting  at  your 
hou?«-  i muHHlitttcly  and  as  often  as  ptis.'^blv,  so  that  t}ir\'  may  fp^a 
HiK  Majesty  tlu>tr  opinion  upon  the  whole,  of  which  I  think  your 
lordship  should  be  notißed,  so  that  you  may  know  what  is  licing 
done  in  this  matt»T." '  Tlie  eonfereiieecs  l>eKttti  on  Tuendny,  the 
2f)th  January, at  the  Sfj^uiiT  mansion.  Hfteeii  sitttln;?^  were  held 
tn  begin  with,  the  last  of  which  toftk  place  on  17th  March,  Ifiti". 
There  wen-  nine  commi-t-'ioncrs  of  tlie  Council,  inehiding  tlie  Chaii- 
ocllor.  twenty-nine  deputies  of  the  I'arlcrocnt,  including  the  First 
president,  ihe  »ttorney-^neral  ami  two  .soliciturvgeneral.*  M. 
Joseph  Foncatdt  was  the  clerk  of  the  assembly.  .\  weighty  and 
dignitiiHl  disoun^ion  ensuetl  in  which  especially  iihone  Pussort  in 
the  defense  of  tlie  articles  as  his  own  work,  and  tlic  First  president. 
After  the  termination  of  the  diacuitsion,  the  various  article»,  tlie 

'  Lettur  quoted  hy  W.  rfe  Ktrmltr, "  !,«■  prtWiilwnl  WkuW."  pp.  385-386. 
*  " Proote<v(Tbal  dt!  rOnlooaanoo  do  IMiT."  p.  4. 
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modificAtion  of  wtiidi  Itiid  Iktii  domaiMlfd,  were  suhmitUfl  anew 
to  iht  Kind's  ("ouiitil.tthioh  riiadf  ibi  final  ilwision.  We  learn  from 
Au2atict  how  the  finishing  touches  were  lUtiniatcIv  given  to  the 
civil  Ordinance.  "Seciiiftthat  the  artlvk^wliieh  h«J  been  compiled 
by  different  persons  were  found  to  be  couched  indifft-rentstylfs, 
the  king  apiKihitcd  MM.  Muriinfjis,  Pussort.  and  lUuieherat.  State 
coiincillcirs,  and  M.  Hntiiiari.  master  nf  reqiiests,  and  myself,  the 
only  prnotitiontT.  tn  put  tht-  Ordinanc*  in  shape.  by  reitudnff  it  to  ft 
uniform  style  and  arranijiiig  the  titles  In  Ihrir  pmiK-r  imler.  This 
occupied  seven  wliole  weeks,  five  and  sometimes  six  Mttiiiji;s  being 
held  eaeh  week;  and  finally,  in  April.  li)(J7.  the  first  Ordinance  was 
drawn  up  in  the  form  in  whieh  it  api)eurs  to-day.  bmuglit  Iwfore 
the  Pariement  of  Paris  and  piiblisbe<l  in  tbe  presence  of  the  king 
sitting  in  hi-;  Pirloment  on  the  2(lth  of  tho  sam**  month,"  ' 

§  *>.  DiBCuasioa  ot  th«  OntLnance :  Lamoignon  uid  Punort.  — 
Althouf;h  our  narrative  b  the  story  of  the  drafting  of  the  civil 
Ofilinanee,  it  is  also  that  of  the  drafting  of  the  criminal  Ordinance. 
Both  were  parts  of  the  same  task,  'llie  organism  which  produced 
the  foruicr  produc«!  tlie  latter  and  by  the  same  work.  Here  tlie 
detaiLi  of  tlie  preparation  of  tbe  articles  hy  the  commissioners 
and  of  the  debates  in  the  Council  of  Justice  ate  much  le>s  numerous. 
Ausunct,  at  tlic  end  of  that  k-tter  of  December  1st,  lt>ü9,  the  whole 
of  which  we  shall  vcrj-  soon  have  quote*]  piece  hy  piece,  states 
that  the  elaboraliun  of  the  criminal  Ordinance  began  In  May.  1007. 
and  had  not  cmk^  ut  tliv  time  when  lie  wrote.  ''  In  the  month  of 
May.  1067.  the  same  commissioner;;,  reduced  in  numlwr  to  nine, 
have  continued,  as  they  still  continue  daily,  to  liibnr  on  the  said 
matters  in  the  manner  aforesaid,  to  uaake  and  compile  otlwr  Ordi- 
nances when  his  majesty  shall  deeni  fitting."  This  preliminary 
work  was  not  completed  until  tbe  miihlle  of  the  year  l(i"0.  New 
conferences  with  the  deputies  of  the  I'arlement  then  began.  The 
uflicial  report  shows  that  they  were  renlly  n  continuation  of  tlie 
ainfen'ni'i>s  of  Itifi" :  "  On  fith  June.  1  (i70.  the  king's  commissioners 
and  the  deputies  of  the  Pariement  met  at  the  Chancellor's  house, 
Bt  3  P.M.  und  held  their  sitting  in  the  lower  gallery  ia  the  same 
order  and  arranKciuent  they  had  followed  sinee  the  conference  of 
the  year  lljÖ7."  The  composition  of  the  assembly  differed  some- 
what from  that  of  l(i(i7 ;  It  was  as  follows:  I.  ComniLtsioners  of 
the  council :  Chancellor  Siguier.  MM.  d'Aligre,  de  Morniigis, 
d'EstampcH.  dc  SJve,  Pomrt,  Boucherat,  Pussorl,  Voisin,  Hotoian. 
II.  Deputies  of  tlie  Pariement:  the  First  president,  presldcnta 
'  '■  Lettrat.  «4c..  do  Colbert."  vol.  VI.  p.  400. 
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Mainnns,  Novion,  Mesmos,  Le  Coigreiix,  de  Bnilletil.  Molt  ilc 
Champlastn-us,  dc  Nctmimid.  III.  Cimiicillors  of  tlic  (iruiul 
ChamKre:  MM.  de  Catmat,  du  Itrillat,  Kayet,  dc  IMu(tfs,  I'an^. 
Royault.  IV.  Deputies  of  Inqiifsts:  MM.  Potier  de  Btsnc- 
Mf-snil.  dr  Bermond,  di-  IJrucelonf,  Mawlct.  de  Foiirt-y,  Faun-, 
Lp  Pelletier,  1-e  Vasseur,  Maupcou.  Malo.  V.  Deputies  of  Re- 
quests of  the  Court  of  Justice:  MM.  f'hatmn  aud  l^hnult. 
VI.  MM.  tie  Hiirlay,  pnwrurator-Keiieral ;  Taluii  and  Bigiio»,  iirüt 
and  »ecxind  atlorneya-gcncral. 

There  «'ere  only  seven  conferences,  the  last  of  which  wiw  held 
oil  Monday,  July  8th,  1G70.  After  a  re\'iMoii  in  the  Couiuil  uf 
Justice,  thi;  Criminal  Ordinuiux-  wa;«  "  issued  at  Saiiit-GermaitiHMi- 
Laye  in  the  month  of  AuffiiHt,  IfiTO,  then  reKistiTe^l  at  Paris  ill 
Pariement.  'J6th  Aujrust,  Hi70."  The  official  report  of  these  con- 
fereiiee?,  like  thai  of  the  «inferences  of  1667,  was  piihlitthed  »oon 
lifter.  At  first  a  number  of  manuscript  copicj*  were  put  in  eireula- 
tion,  and  two  printed  edition»  of  it  appeared  during  t)ie  ItMIOs.  But 
in  I70Ö  a  new  quA.<ü-ofßcial  edition  of  it  wa.s  piiblUhed  "by  the 
•ssocintcs  eho-teii  by  His  Miijesty  for  the  printinß  of  his  new  Ordi- 
nances." The  hcatliiig  "  by  authority  of  the  kinn  "  ^dwiws  tJiat 
this  publication  wa.s  made  by  Foucault,  State  councillor,  and  of 
the  Pri\*y  Council,  and  that  !»c  reproduced  a  manuscript  «'hieh  had 
been  deliver«!  to  him  by  "  his  father.  Foucault,  Sn-retarj-  uf  State 
and  Director  of  the  Kinances."  The  latter  was  tlie  sccrctar.'  of 
the  conft!r(-no(T(  of  l(iG7  and  pnibably  also  «if  thuse  of  ir>7H,' 

We  jxKs.ses»  »ufücient  infnrniatinn  to  enable  us  witlioul  difficulty 
to  summarize  the  dbcussion.  Three  men,  two  in  particular,  take 
part  in  the  first  draft ;  these  are  Pujwort.  pn-iident  Lamojgnon,  and 
attorney-general  Talon.  Pussort  aiwl  l-anioinnon.  who  have 
already'  fallen  foul  of  each  other  in  lWi7,  arc  tins  time  true  adver- 
saries, maintaiiiinjk'  at  the  .-«nie  tJnH'  the  nwi^t  unn-'^'Uiilable  dignity  : 
there  is  no  article  on  which  they  do  not  siwak.  I'ussort  repre- 
sented the  ^irit  in  which  the  new  law  had  been  drawn  up,  accord- 
uip  to  Colbert»  \icws.  Their  ehief  desire  had  been  to  disencumber 
the  proeedure  of  the  complexities  and  quibbling  which  clogged 
it,  to  strip  it  of  ail  panusititul  Krowtli»,  to  les.>H.>ii  its  Iciiict))  and  its 
cost.  It  wa»  also  desinxl  to  have  a  strong  and  certntn  instrument 
of  repmsio».  witltout  interfering  tfto  much  with  the  rights  of  tlie 
defense. 

[.anwiipion  showed  himself  in  a  double  aspect.     High-spiriteil 
aiKlxK>UIe-heara'»i. he  protested  «gainst  the  severities  of  this  terrible 
■  Thi«  u  the  edilion  wbi<^h  we  iu variably  cite. 
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procedure ;  he  alone  in  this  assemblage  spoke  in  the  name  of  hu- 
manity, as  the  foHowtn;:  agr  accrptcrl  it ;  and  in  this  respect  he  far 
«ntdistaiiced  his  con  tern  porarie-H.  He  protested  »K^ii'^^  ^h«  txun- 
pulsorj- oath  of  accused  persons,  against  the  provision  refu^üng  them 
til«  assistHmi*  of  cuunai-l.  and  aKain^t  the  article  punishing  as  for 
pcrjurj-  the  witness  who  contradicts  himself  at  the  eoiitroataiion. 
Finally,  aJthough  he  inveighed  less  vigorously  against  torture,  it 
b  none  the  lessa  great  distinction  fur  a  raaRLitrate  of  the  It>IK)s  to 
have  said  "  that  he  saw  strong  reasons  for  its  abolition,  but  that 
was  only  his  o^-n  private  opinion."  ' 

Lamoignoii  had,  on  the  other  hand,  professional  loyalty  and 
respeel  for  tradition  in  the  highest  deyrev ;  and  this  eonscrvativc 
leaning  le<l  him  to  oppo.se  a  certain  nutnher  of  articles  which 
nevertheless  realized  an  atlvance.  This  caused  hini  to  defend  the 
seigniorial  jurisdictions,  the  »up])res.siun  of  whicli  wius  threatened  by 
one  provision.  ITiese  wert?,  however,  most  frequently-  particular 
courts;  hut  to  abolish  them  would  have  meant  "despoiling  the 
lords  of  the  principal  part  of  tJieir  properly.  witJiout  which  tlieir 

land:«  would  have  lost  u.11  tlieir  value,  it  being  certHiii  tliat  the  nobil- 
ity hail  nothing  but  the  pn'servatiori  of  tlieir  jurisdictions  ill  heart, 
since  there  is  nothing  which  distinguishes  them  in  a  greater  degree 
from  the  rest  of  the  king's  subjects."*  lie  protested  against  the 
necessity  inipnseil  of  interrogating  the  arensed  within  twenty-four 
hours  of  hiä  nrrest,^  and  against  the  admirable  provision  that  the 
judgments  in  the  first  instanee  sitall  be  rfndere<l  by  thr«t-  judgi-s 
Bt  lesst  and  those  of  the  last  resort  by  at  least  seven,*  Here 
is  apparent  the  magistrate  whose  chief  anxiety  is  promptness 
of  st-n.-ice.  Tlie  articles  redutnng  the  rights  and  eiiiohinieiits  of 
the  judicial  oflicers  above  alt  arotiseil  protests  from  the  Kirst  presi- 
dent ;  he  ^pokc  in  favor  of  the  clerks  of  court,*  tlic  king's  pnjcura- 
tor*,*  even  of  the  jfiilers."  Here,  as  iu  the  case  of  the  »dgniorial 
judges,  he  defcndeil  the  rights  of  propertj,  "  These  are  offices 
vhich  they  ha\r  dearly  bought,  und  which  coiujiriäe  the  greatest 
part  of  their  property." 

Talon  sjioke  often  and  very  authoritfltively ;  but  his  remarks 
were  much  les^  tn-nclmnt.  Sometimes  he  supi)ortcd  l*us3ort  and 
sometimes  tiie  First  president;  he  showed  all  the  cliaraetensties 
appropriate  to  mngi-strates  of  the  public  mini-ttry.  AllJiough  be 
was  a  magistrate,  he  was  at  the  same  time  "the  king's  man." 
The  other  magistrates  and  councillors,  including  even  the  Chan* 

'  "Prtief»-v»<rl>al."  p.  222.  »  Ihid..  p.  15.  '  /fcirf..  p.  151. 

•  Ibid..  p.  246.  '  Ibid..  p.  82.         « ttrid..  p.  108.         '  ;*-.-(..  j».  «5. 
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cetlor,  played  an  unimportant  part.  Of  these,  MM.  Boucherat 
and  de  Novion  spoke  most  frequently,  usually  on  matters  of 
detail.  If  we  are  to  believe  Saint-Simon,  de  Novion  was  certainly 
a  man  capable  of  grasping  details :  "  He  was  neither  unjust  nor  dis- 
honest like  his  grandfather  the  other  First  president  de  Novion ;  but 
he  knew  nothing  of  his  profession  except  the  petty  technicalities, 
in  which  he  was  as  proficient  as  the  ablest  attorney ;  outside  of  that 
obscure  science  he  could  not  be  depended  upon."  ^  The  neutral 
role  of  MM.  de  Harlay  and  Bignon  is  matter  for  surprise.  They 
were  really  men  of  great  merit.  Saint-Simon  also  speaks  of  them. 
"  Descendant  of  these  great  magistrates,  Harlay  had  all  their 
weight,  which  he  exaggerated  to  the  point  of  cynicism,  affecting 
indifference  and  modesty.  ...  He  was  learned  in  public  law, 
and  well  grounded  in  the  various  systems  of  jurisprudence;  he 
ranked  with  the  most  conversant  in  Belles-Lettres,  and  was 
well  read  in  histor>'."  ^  —  "  Bignon  was  a  magistrate  of  the  old 
school  in  respect  of  knowledge,  integrity,  and  modesty ;  worthy 
of  the  name  he  bore,  so  well  luiown  in  the  legal  profession  and  in 
the  republic  of  letters,  and  he  had,  like  his  father,  enjoyed  a  wide 
reputation  as  attomey-^neral."  * 

After  having  been  discussed  in  these  conferences,  the  articles,  as 
we  know,  again  passed  through  the  hands  of  the  Council  of  Justice. 
Sometimes  the  comments  which  had  been  made  in  the  name 
of  the  Parlement  were  taken  into  consideration,  but  more  fre- 
quently they  were  ignored.  It  is  to  prove  a  matter  of  subsequent 
regret  that  President  Lamoignon's  advice  was  not  listened  to  with 
more  respect. 

'  "M«moires,"  vol.  XIV,  p.  216. 

» Ibid.,  vol.  I.  p.  136.  » Ibid..  vol.  I,  p.  392. 
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Chapter  II 
THE  PROCEDURE  UNDER  THE  ORDINANCE  OF  1670 

S  1.     latroductorj.  I  {  4.     Reserved  Justice,  aad  Letten 

j  2.    Jurisdictional  Rules.  from  the  Ekiog. 

§  3.     The  Procedure.  \ 

§  1.  Introductory.  —  We  have  no  intention  of  making  a  commen- 
tary on  the  Ordinance  of  1670 ;  but  it  is  essential  brieäy  to  indicate 
the  novel  features  which  it  introduced  and  for  that  purpose  to 
take  a  bird's-eye  view,  as  it  were,  of  its  chief  provisions.  As  it 
contains  both  jurisdictional  rules  and  rules  of  criminal  procedure 
properly  so  called,  we  must  adopt  that  division  of  the  subject.^ 

§2.  Jurisdictional  Rules.  —  From  the  12003  a  continuous 
movement  took  place,  as  we  have  seen,  impoverishing  and  despoil- 
ing the  seigniorial  and  ecclesiastical  jurisdictions  for  the  benefit  of 
the  royal  jurisdictions.  In  order  to  arrive  at  this  result  the  jurists 
had  gradually  changed  the  old  rules  of  jurisdiction ;  apart  from  the 
appeal,  their  principal  inventions  had  been  the  jurisdiction  of  the 
court  of  the  place  of  the  offense,  the  theorj'  of  precedence,  and  the 
theory  of  royal  causes.  Let  us  see  what  form  these  had  taken  in 
the  new  law,  now  that  royalty  was  irrevocably  victorious. 

I.  The  jurisdiction  of  the  court  of  the  place  of  the  offense  was 
finally  triumphant.  It  was  even  the  only  competent  court  (Tit.  I, 
Art,  1) ;  the  court  of  the  accused's  domicile  and  that  of  the  place 
of  capture  were  discarded.  President  Lamoignon,  in  the  debate, 
protested  against  this  provision,  showing  the  difficulties  which 
would  result  from  it  in  practice,  but  the  article  was  retained. 
Pussort  said,  "  It  was  of  importance  that  the  court  should  be 
ascertainable  with  certainty."'  This  jurisdiction  was  not,  how- 
ever, exclusive  of  all  others.     If  the  complainant  had  brought  the 

■  We  shall  cite  the  principal  Commentatora  of  the  Ordinance  accordiog 
to  the  following  editions  :  Bornier,  "Conference  des  nouvelles  Ordonnances 
de  Louis  XIV,  '  1703  edition.  —  Jovsse,  "Commentaire  but  I'Ordonnanofl 
criminelle,"  1766.  —  Muyart  de  Vouglana,  "Institutes  du  droit  criminel,'' 
1757  edition;  "Instruction  criminelle,"  1762.  —  ifoiuseou  de  La  Cotnhe, 
"Traite  des  matigres  criminelles,"  1769  edition. — Serpilton,  "Code 
criminel,"  1767  edition.  —  Polkier,  "Prooödure  criminelle,'!  Bugnet  edi- 
tion. 

'!'Proc6s-verbal,"  pp.  4-6. 
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mnlter  before  aimtlter  jiulpc.  and  the  aectiserf  did  not  demand 
its  tnins/creiiw  lu-forr  the  rending  of  Üie  first  deptKititiun,  ut  the 
time  fif  the  confrontation,  tite  action  n-L>nt  on. 

II.  Article  II  fif  Title  I  «niiinemtecl  the  roynl  caiisc-s  as- 
«gned  to  tlie  l>aiIifTs,  sfne,Hchal-s,  and  |in-si<lial  jitdge-s,  "  exclu- 
sively to  our  other  jiidftt?;  nn<]  those  of  the  lords."  We  know  that 
flII  the  Onlinamr^i  ii[)  to  that  time  Iiiid  niade  a  siTiiitRr  rniinirrBtioii, 
liavinj;  invariably  fSiiii^hed  it  with  the  wonls  "  and  all  others  ap|»er- 
taininf;  to  tlie  royal  right."  This  clause  wn.s  omitted  for  the  ßrst 
time.  It  WHS  no  doubt  i-oiisidentl  UM-lf^a  to  retiiia  this  wHi])on, 
ijnw  ihiit  thi-  strife  was  at  an  end.  IjiDioignou  urgcil  the  re[>laec- 
roent  of  the-se  wonlt  in  a  Ion«  .'«peech  ;  this  h  a  proof  of  that  con- 
senative  spirit  whieli  we  have  remarked  in  the  First  pre^dent. 
PussDit  repllf'd  that  the  king's  intention  hiid  not  l»cen  to  extend 
hL*  power,  he  beinj!  sole  ma-^ter,  but  to  decide  all  disputes ;  "  The 
edict  of  Crfeniieu  speciGed  five  or  six  rojal  causes  and  added  'and 
otliers,'  but  thut  i.s  u  mjitt«-r  of  form."  I^muignon,  hen-  more 
royalist  than  the  king's  men,  returned  to  the  rfiarge  and  won  his 
ease ;  the  list  emied  with  the  words  :  "  and  other  aiuscs  explained 
by  our  Ordiitanees  and  reKulatioiis." 

III.  As  to  the  precedence  of  the  royal  judges  over  those  of  the 
seigniors  in  the  matter  of  jurisdiction,  the  i)lan  cimtaiiiedan  Article 
wliieh  completely  ruined  the  »eignioriul  court».  "  Our  judgva,"  it 
said,  "  sliall  lake  precedence  of  the  inferior  and  non-royal  judges  in 
their  juris(hetinn  if  they  have  made  inquiry  and  '  decreed  '  Üie  wime 
day  ; "  the  »eiKiiiorial  courts  have  in  future  only  those  causes  which 
have  escaped  the  vigilance  of  the  royal  officers,  or  which  the  latter 
dwtained.  The  First  president  hen-  -itiU  cnnstitutetl  him.Helf  the 
energetic  defender  of  the  past ;  it  wa.<>,  acci>rdint;  to  him,  a  question 
of  abiMlutc  justice  and  propriety.  Putt«ort  siipportL-d  the  plan; 
he  pointeti  cuit  that  the  gn-uler  juirt  r»f  the  seigniorial  judges  were 
"  incapable,"  tliat  the  administration  of  justice  waa  bunlensome 
on  the  seigniors  themselves;  he  tinally  vehemently  elaimstlie  rights 
of  royally.  "The  real  property  of  (erimiiia!)  justice,  which  is 
calM  '  jus  ghidii.'  i.s  a  right  of  Inking  life  over  the  king's  suhji-ctÄ, 
lying,  properly'  sptjaking,  in  the  hands  of  His  Majesty,  who  com- 
municates it  to  his  officers."  '  Hut  royalty  had  not  the  temerity 
to  nltoliiih  the  seigiiktrial  jiHlgcs  cimipletely.    Two  miKlilicatitais 

I  were  introduced  into  the  Article  :  precedence  wa.s  given  onlj'  to  the 
baitifTs  and  s^'neseluUü,  and  not  to  all  the  royal  judges  ;  a  term  was 
fixed  for  the  lord's  judges,  before  the  arrival  of  wtiieli  precedence 
t"Pri>cf»-v.Tbn,I,"i)ji.  15-17. 
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could  not  intervene.'  Pussort  liad  mlinittvd  the  first  compronu!« 
and  rejected  the  second;  both  figure  in  the  final  working  of  the 
artidc. 

As  between  the  roj-a!  judges  tliemwives,  the  provoats  might 
have  pretrdence  taken  of  them  by  tlie  bailiffs  "  three  days  after  i/ 
the  crime  woa  i-uuiuitted  "; '  the  triidititiiiar>'  prnviuinn  was  also 
adopted  according  to  which  the  provosts  took  no  juri»diction  of 
tlie  cTiines  of  the  nubility.* 

IV.  The  Ordinance  dealt  with  tlic  appeal  at  Icn^-iii  in  Title 
XX^'1;  but  ujwn  this  point  U<iyalty  had  won  such  a  decisive 
vietory  over  llic  seijiniors  that  it  did  nut  deem  it  neces-saiy  to  regis- 
ter it  formally.  The  appellate  judges  were  always  ripyal  judges; 
in  tlie  second  instance  the  courts  of  the  seigniors  never  intervened. 
"  ll  is  only  the  criuiitial  lieutenants  of  the  bailiwicks  and  royal 
sctieschalfl  who  have  the  right  of  criminal  jurisdiction.  This  is 
det-ided  hv  .article  22  of  tlie  edict  of  Crfeioieu.  mid  still  more  clearlv  , 
by  the  ArtiL'Ie  of  the  Ordinmire  which  -siH-aks  only  »if  bailifF»  and 
niya!  .■^encrtchals ;  with  the  result  that  the  judges  of  the  lords  who 
have  appellate  jnrisdietioii  in  civil  eases  of  some  other  judges, 
liave  not  the  same  right  in  criminal  proceedings."  * 

V.  The  (Tclesiiisticul  jurisdiction  had  grailimlly  lost  ground, 
thnnk.s  to  the  theory  of  the  vrrlinnrif  mmiU-inrnnar  und  of  the  priri' 
Icged  mie.  The  ortüuary  misdemeanor  could  he  retained  by  the 
secular  jmlgc,  iw  long  as  it  whs  Tiot  required  to  he  transferred; 
and  in  that  cHse  r>nly  the  UnillfTs  and  royal  senes4'ha1.>t  had  jtiri.4- 
diction,  to  the  exchwion  of  the  seigniorial  judges.*  Tlie  seeular 
JHdgewasnot  di  vested  of  the  privileged  cause.  It  was  settled  by  the 
Ordinance  of  MoiiHns  that  the  secular  judge  should  hold  the  eecle- 
.><ia.stical  accused  until  the  action  had  been  brought  again.'^t  him  and 
concluded ;  only,  he  must  ihert-after  hniid  him  over  to  the  eccleaius- 
tical  judge  so  that  the  latter  might  try  the  common  misdemeanor 
wvcred  by  the  privileged  cause."  Tbi.s  aneoes-Hive  intervention 
gave  rise  to  much  trouble.  \n  endeavor  was  made  to  unite  both 
actions  in  one;  this  was  .settled  by  the  edict  of  Melun  of  1380  in 
Article  22.     "  The  examination  of  actions  against  eccleaastical  per- 


'  Thi»  is  a  delay  of  24  hours.  Tit.  I.  Art.  0.  >  Tit.  1.  Art.  7. 

•Tit.  I,  Art.  10.  ^Srrpiünn.  •■Code  priminplW  p.  1139. 

'  Mtiifnrt  '1r  VimgUitu,  "Innt.  (^rim."   Pitrl  III,  pp.  .W,  'i\. 

•  ■■  \Vf  ortlnin  that  mir  iiftic-rrs  »lial!  fxumiiic  iiiui  juiIk'-  in  all  («!«■»  Ihi' 
privili-ffi-il  <.in'iii™.-*urinmir>'4'fl'''ia-"lifal  (n-rauii?,  iH^uri-  r^'linquiatiioK  Iht-io  lo 

Ihf 'lf!iiji«Hi7il  jiiiiK"-.  whi''li  ri'liii<i!ii«limfRi,  shall  hf  maile  i»ri  ciindilion 

uf  ttifir  lii'Uijt  ini|irisi>»ciJ  for  ihf  puninhmenl  of  the  privilcKcd  oflt'U»«, 
wliere  it  tilial!  uot  hnve  lM<en  satisfied,  for  whieb  the  Bisnap*s  offieers  shall 
dOswer  iu  cam  uf  r^LeAM." 
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sons  in  privilcg«*!  causes  shall  be  made  amjuiiitly  by  ecclesiastical 
and  royal  jiidgrs;  Bnd  in  that  vase  the  »aid  mval  judges  »liall 
go  to  the  Iieneh  of  the  eccle^iiastiral  Jurisdiction,"  But  the  only 
result  of  this  joint  examinAtinn.  prolific  of  jnrrin^  and  cunHirLs, 
was  to  effect  a  eiimpruniiM;  l)etw«-ii  the  riKhta  uf  royult.v  atid  tlie 
old  immunities  of  the  Chupch.  No»-  tliat  myaltj'  was  passiiif;  a 
new  Uw,  would  it  remove  this  difBciilty?  This  it  tried  to  do,  ami 
the  first  draft  contained  two  articles  which  retained  the  ca-Iesiasti- 
eul  judges'  jitrt!«dietioii  only  for  purely  ceek-siastioul  ofreitMS. 
Tills  was  very  rea(M)i)abIe  and  was  wluit  the  Stales-ficneral  Iiad 
asked  3e%'eral  tinic&;  but  it  was  not  allowed  tr)  pasii.  royalty  iineld- 
ing  t(i  the  Oiureh  as  It  lia<l  yielded  to  the  »t-igiiior^.  In  this  ease 
also  it  h  Lamoi^iioii  who  appears  in  defense  of  the  [sast,  "  He 
waA  obliged  to  represent  to  the  king  that  Ixith  articles  intrenched 
on  cleriejkl  pri%ilege  to  a  jcreat  extent  and  seenwd  «Inxwt  to  detttnty 
it,  .  .  .  This  clerical  privilcfjc.  liowe\'er.  is  universally  rwopniw-d 
wbertvcr  there  are  catli4)lirs,  and  it  might  hcrtaid  that  this  general 
custom  is  an  adjunct  of  the  altar."  '  And  he  reviewed  the  history 
of  the  Church's  imniunities,  calling  to  mind  that  thi^prinlege  "  had 
the  sanctidit  of  ixi^^itsinn  iluring  ftiurteen  hundred  years  " ;  he 
begged  "  Hbt  Majesty  to  make  tlic  refieetions  he  might  find  neces- 
sary." Pussort  then  rose  in  favor  of  the  reöstabliähmeiit  of  the 
rights  of  the  civil  authority.  "  The  kiiig'.s  intention  is  nut  to  re« 
«riet  the  cedesiastleal  jurisdiction,  but  to  regiUat«  it.  .  .  .  The 
di-MipIine  of  tlie  spirituulity  ts  left  absolutely  to  the  ctTlesiiL-*tie«I 
judges.  .  .  .  The  article,  it  is  true,  is  contrary  to  the  practice, 
but  it  is  in  eunfomittywith  reason;  ...  it  i»  not  decent  thntaruyal 
magistrate  should  act  as  the  as^^^or  of  another  judge  .  .  .  there* 
fore  tlie  article  is  just."  *  It  cuuld  nut  have  been  better  put,  but 
Pussort  invoked  reason,  an  authority  whose  reign  would  not  arrive 
till  a  ccntur>'  later,  and  be  had  theop)>n.Hi<ioii  of  all-pnwerful  tradi- 
tion. Taloti  came  t4>  the  rescue  of  the  First  president.  Bring  a 
"  king's  man,"  be  began  by  doing  homage  lo  ro\'alty.  "  It  vs 
true,"  he  said.  "  that  this  privilege  is  a  favor  which  monarchs  have 
gmntccl  to  the  clergy,  actiuitetl  by  pious  motives  and  by  the  respect 
which  tliey  have  for  the  »aere*lncss  of  their  ministry  ...  so  it  is 
induhitabh'  that  it  is  in  tlie  prince's  power  to  revoke  or  restriet 
a  privilege  granted  by  his  predecessors : "  but  he  moved  for  the 
maintenance  of  the  immunity ;  "it  is  sufhcient  if  this  prinlege  is 
placed  wiiltin  limit» :  in  this  way  the  bad  effect  which  it  had  at 
sotne  junctures  wouhl  tie  rectified,  and  the  oomphiiiit>  which  tlie 
» "ProcJ^i-rrbal."  pp.  «.  45.  '  Ibid..  pp.  46.  47. 
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bishops  and  all  the  rlvrgy  in  the  kingdom  and  even  the  Pope  him- 
self would  not  fail  to  make  if  a  single  feature  of  a  pnvileffc  hivsed 
upon  the  «institutions  of  the  Koman  emperors,  renewed  by  Charle- 
roagnr  an<l  affinncd  by  fourlvtii  huiidreU  yean«'  poH^cs^ion  were 
withdrawn,  would  be  avoided.'  "  Tlds  formidable  opposition, 
as  Talon  points  out,  gave  the  king.  who.  in  the  Council  of  Justice, 
hjui  set'incd  to  n-ly  very  much  on  these  nrticles,  riuitter  for  reflec- 
tion. They  wer«  suppreatied  and  replaced  hy  a  text  whieh  main- 
tained the  status  ([un:  "  Art.  13.  Xothing  in  the  preceding  article 
slmll  derogate  fwra  the  privileges  which  tlie  cler^j'*  hii\e  been 
ai-customcd  to  enjoy."  As,  however,  the  Ordinance  did  not  ren- 
kte the  joint  procedure,  it  was  neeessan.'  to  make  a  kind  of  separate 
Code  for  this  puriwse.  This  was  the  object  of  several  Law^t;  first 
of  all  the  Eilict  of  Fcbnmry,  1078.  cxpiouK-d  the  principles  con- 
tainer! in  the  Edict  of  Melun,  incorporating  in  it  bvit  one  restric- 
tion by  way  of  sparing  the  feelings  of  the  Parlements;  tlien 
csmc  a  Declaration  in  -July.  10S4.  llu*  general  Etlict  of  IC/JH  upon 
the  ecclesiastical  juriuliction.  and  finally  a  Declaration  of  February 
4,  1711.» 

X].  The  Ordinnnec  did  not  deal  with  the  jurisdiction»  of  the 
cities,  mayors,  fcehcxins.  consuls,  etc..  and  did  not  modify  their 
rights  in  any  respect.  Everj-where  they  had  mere  police  matters ; 
Uiat  WHS  what  llu-  States-General  bad  anked  for  tlicrn  at  Orleans.* 
and  it  was  granted  to  them  by  the  Ordinance  of  Moulins.  Arts.  7 1 
and  72.  Those  authorities,  however,  which  took  the  cognixanee 
of  civil  actions  from  the  municipal  jurisdictions,  left  to  them  that 
of  criminid  actions,  with  which  they  were  alread.v  invested.  But 
the  majority  of  the  cities,  taking  them  individually,  tost  the  high 
juatice.  Royalty,  however,  did  not  invariftbly  succeed  in  these 
usurjtations,  and  we  possess  a  curious  ducument  of  the  vci^'  time 
of  Loui.s  XIV.  which  gives  us  a  view  of  one  of  tliese  little  dramas. 
This  is  a  letter  from  Colbert  to  Talon,  dealing  with  a  question  of 
the  supprr.->sion  of  the  aldcriniinic  courts  in  operation  in  Hainault. 
"It  appears  from  what  we  hear  from  tliese  frontier  districts  that 
nothing  makes  a  wor^e  impression  upon  the  minds  than  the  sup- 
pression of  their  aldernianie  courts  and  the  establishment  which 
has  been  made  of  benches  in  the  method  in  vogue  throughout  the 
kin);ili)m,  liecausc  they  arc  infonned  that  the  majority  of  the  officers 
only  buy  their  oflices  to  more  ea^ly  make  exactions  from  them."  * 

'  "Proo(wi.vcrhftl,"  pp.  47.  48. 

'  Mttyart  dr.  Vait^Utn*. ,"'  Irulr.  erim."  Part  111,  p.  70  «I  »e^, 
'  Picnt,  "Histoire  <l«t  El»t»-<lfD*r»iix,"  vol.  U,  p.  216  et  «cO, 
•;'Lelt«i8,  et«.,  de  Colbert."  vol.  VI,  p.  2. 
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Colbert.  thtTt-forv,  comos  to  the  coiu-Iusion  timt  the  offi«-s  must 
be  redecnw«!  and  the  »Id  onicr  of  thinp  nTstJihlisdcrl.  Ilrrr  tlie 
old  comnmiiiil  spirit  »f  iW  people  <if  Flamltrh  was  encountered; 
and  in  a  «rtuin  number  of  cities  of  the  south  the  *ame  opposition 
wu»  met.  Tlie  resuh  wax  tliat  in  »  f^reat  iiiinilier  of  rH<teK.  if  not  a^ 
a  general  rule,  "  the  cities  Iiave  rvtaitied  a  n(;ht  of  trial  in  criminal 
!  muttcTM  down  to  llit-  time  of  tlu-  Kevoliition.  Stmiij^  to  wiy, 
myally  liatl  taken  fn>n)  them  the  civil  juriiuliction  and  left  them  the 
criminal  jiiriMliction." ' 

Tlie  juriMlietioii  of  the  roya!  judg«  wiw*  tJiua  settled  in  oppoiiition 
to  till'  otli«r  jurisdictions.  But  we  have  seen  tImt  u  certain  num- 
ber of  (<(nirtä  of  exception  figun-  amoni;  the  royal  courts.  The  Or- 
dinance merely  left  the  mnjorlty  of  tht>üe  to  the  existing  law»,  but 
it  ii«lecte<l  for  special  treatment  the  most  important  of  these  juris- 
diction», that  of  the  pnivo^t  niarshal-s. 

Vt'c  know  how  the  "  pr€vfital  "  jurisdictioTi,  originally  purely 
militarx',  Itnd  gnidiiiilly  exteniled  its  swity ;  it  was  a  formitlabte 
wcupon  in  the  liinnh  of  royutt>',  with  which  lu  put  duwu  the  disor- 
ders which  disturix-«l  the  public  safety,  hut  it  was  a  terrible  tribunal. 
These  "  men  nf  arms  "  trieti  summarily,  harddy.nnil  thtrc  was  no 
appe^il.  It  was  conaid«reiI  good  enough  for  those  amenable  to  their 
juriudietion,  whom  Imberl  calls  "the  provost  marshal's  jai!-birda; 
these  were  in  former  times  the  vagatjonds  and  especially  '  tite 
ttrnw-il  men  nwimiiifr  tivcr  the  cuuntr.\'  and  eating  honest  men's 
poultrj','  ""  'Hie  Slatcs-GencrnI,  however,  had  oftirn  complHim<(l 
of  the  iliiJorders  which  this  juriMÜction  brought  in  it«  train.'  Tlie 
new  Ordinance  ought  at  least  to  regulate  it  in  a  preci.-«  way ;  than 
was  the  object  of  n  part  of  Title  I  and  of  the  whole  of  Title  II. 
Article  III  of  Title  1  really  extended  tho  Jurisdiction  of  the  provosts, 
and  it  did  not  pass  without  opposition.'*  l*re:i>ident  Lamoignon 
declared  "  that  it  niight  Ih-  uflirnied  that  the  ^reatiMt  HbuM*»  met 
with  in  criminal  jtiKtitv  have  <>ri|;iiiater[  with  thcM-  offii-iTi  .  .  . 
who  oppress  the  innocent  and  discharge  the  guilty.  The  majority 
of  thetn  are  more  to  Iw  feared  than  the  thieves  them.*elves."  This 
constituted  such  a  great  evil  that  the  defenders  of  the  institution 


.1  Lahoulaur,  Revue  tit's  eaars  litt^raife«,  rtar  1865.  p.  723, 
f^JnUrt.  book  M.  •■b.  V.  No.  i. 

'*  Pifol..  *(..  «;.,  I.  447  ;    II.  13J.  172-  17.'..  529.  530  :    IV.  63-65. 

'  Bemdv«  llw  offen«."*  eonimilted  by  vsgmnts  ami  cxccs-v«  by  thp  «ol- 
diory.itw»«thirdut.vor  iho  pruvoets  to  iry  "  uolAwful  UMnnbliM  ua«!  ttufl« 
upon  tbe  hisbnoy^.  noclumal  ihvtts  Id  Uic  town^  SBcrilefsc  aecumpsnied 
l>y  bnskinc  it).  pn-inediUiled  murilvr.  M*ilition,  poptilir  tumulta,  ukI 
aofuB"  of  fa\m  monc}'.  whatever  the  HtaLbn  of  the  porpetntlon  might 
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tlicmsclvos  arc  conipcltul  to  acknowledge  it.  "  Tbe  provost 
marshals,"  say»  Pussort,  "  being  men  of  no  uprightness  of  life, 
their  bad  conduct  has  brought  them  into  very  great  disrepute." 
Talou  fur  hjs  part  soys  that  "  as  ucithcr  t!ic  oAjw-ts  uvr  their  archers 
have  any  fees  to  live  on.  tUere  are  no  malversations  to  which  ihey 
have  not  given  themselves  up;  they  perform  no  dutj'  unless  they 
hope  to  get  some  t-mulutueiit  from  it."  Kiiuilly,  prnidciit  de 
Novizin  adds  "  that  this  was  not  for  the  purpose  of  establishing  Üie 
public  safety  but  of  extending  the  jMiwer  of  the  provnst  mar- 
abals."  '  Royalty,  however,  desired  the  preaervation  of  this 
jurisdirtioii,  and  the  discussion  was  restricted  to  Diatters  of  detail ; 
the  li^t  of  "  pr^vötal  "  casts  which  the  dnift  cucitained  uus  |>assed 
with  very  few  exceptions. 

Wiile  maintaining  the  "  privStal  "  jurisdiction,  the  snfeniinrd» 
whicJi  had  lut-n  eoiitrivod  by  judicial  decisions  to  rt'Kulato  and  curb 
it  were  also  retained  and  increased.  First.  The  provosts  must 
necessarily  have  their  jurist! ictimi  pii-v«^]  upon  by  the  presidinl  in  •' 
tlie  juriMlictiun  in  which  the  capture  took  place  "  within  three 
days  at  latest,  although  the  accused  has  put  in  no  df<rlinat<iry 
I^ea."-  Sfcoiid.  Within  Iwenty-four  lunirs  of  the  capture,  the 
accused  must  be  intcm)j;ftted  by  the  provost  in  the  presence  of 
the  provost's  assessor,  who  was  »graduiitc  in  law;  and  it  was  neces- 
sary to  declare  to  the  iiccusc*!  at  ibis  first  interropatory  that  it 
was  intended  to  try  him  "  prtvotally."  Third,  The  jurisdietioiial 
judgments  «mid  not  be  rendered  by  less  than  seven  judges,  like  ull 
tlte  other  "  pr^vfttal  "  dwree-**,  wlielber  |ireliminary,  interlorutory, 
or  final.^  Kourth.  When  crimes,  "prfvolal"  by  their  nature  and 
not  by  the  ch8riU't<'r  of  the  person,  wc^^^  ctmtvrrunl.  the  provoat» 
had  no  cognizance  of  tliem  if  they  had  In-en  conunitte«!  in  the  cities 
whert-  the  provosts  resided.  This  provision  was  an  indication  of 
the  true  (Jinractcr  of  the  institution.  The  provosts,  "  road  watcli- 
men,"  ba<l  been  created  to  beat  tbe  country  in  increasing  circuits ; 
the  «Id  Ordinances  were  ver>-  strict  in  that  resiiect.  "  Coing  up 
and  down  tlie  country,  they  will  not  stop  tii  one  place  more  tliati  a 
day,  unless  for  necessary  cause  (Orl&ns.  (>S ;  Moulins,_  Art.  43)." 
To  call  upon  the  provosts  lo  try  tlic  crimes  committed  witJun  the 
tow[iä  of  tlieir  residence  would  have  been  to  invite  them  to  reside 
there  continuously.  Fifth,  Minute  precautions  were  tukeu  tu 
avoid  disorders  and  mid  versa  tiotis ;  *  in  particular  an  inventory 
must  be  made  of  everything  found  upon  die  captive,  and  that  had 


«  "  I>rur**-v«rb»l."  p.  28  <*  «<«. 
*  Tit.  11,  Arts.  18,  24. 


»  Tit.  n.  Arl.  13 :  see  also  Arts,  lit,  20. 
•See Tit,  II,  Arts.  10,  U. 
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to  be  clone  "  In  the  )>r«äfiice  of  Htv  tvto  inlmliitnntA  nearest  to  tite 
place  of  capture,  whi>  shall  »ipn  the  inventory." '  Sixth.  Tlie  right 
of  prec-wk-nce  over  the  marsiials  was  given,  or  rather  «tnfinned,  to 
the  presidials.  In  "  prev6tnl  "  ca.seit  the  latter  had  jurisdiction 
"  preferably  to  tlie  provust  marshals,  criminfi]  lieutcrtaiits  of  the 
»hnrt  robi-,  vict^tMiihlT.s,  und  viix'-M'iie»chuls,  if  tlicy  bad  i.>(.sued  de- 
cree either  l>erore  tlie  Utter  or  the  fiame  day ; "  in  order  tn  give  final 
judgment  lhi?y  had  to  observe  all  the  rules  we  have  just  laid  down. 
The  unliiiary  judKi"--*.  in  a  "  prCvötal  "  case,  could  only  inquire  and 
decree  in  case  of  capture  in  the  act,  and  were  obliged  to  refer  the 
case  to  vhom  it  might  concern. 

nic  Onliiuimtr  of  1 070  was  not  destined  to  be  tie  last  word  of  the 
old  law  upon  thU  matter:  in  1731  (5th  February),  a  royal  Dco- 
lariitipn  wa>)  i.<i~sued  upon  "  pr^'ötal  "  and  prvTiidial  cases.  It* 
contained  thirty  articles  and  was  much  better  drawn  up  than  the 
corresponding  titles  of  the  Onlinunce.  It  for  tlie  first  time  clearly 
■lislincuisheil  tlie  cases  which  were  "  prfvotal  "  bj'  the  character 
of  the  persons  from  those  "  prfevötal  "  by  the  nature  of  ilic  crimes. 
It  -wuis  also  more  lenient  than  the  old  law  on  seveml  points.' 
Gentlemen  not  previonsly  oindemn«!  were  excepted  from  the 
"  prfcvölal  "  or  prc-sidial  jurisdiction  in  thf  last  n-sort.  If  wc  have 
«Iwelt  at  «oiue  length  upon  the  "  pr^vdtal "  jiiri^iel  Ion ,  it  is  not 
merely  heeuu^^e  of  the  important  place  whi<'li  it  <K*ciipie3  in  the 
Ordinance  and  in  the  ancient  French  social  life ;  but  also  becaiue 
we  :^mll  »ee  it  reapi>e»r  iit  the  eommviicetnent  of  the  ItMO»,  soon 
after  to  disappear  for  ever. 

Wc  may  ncrtc,  in  concluding  tins  explanation  of  the  principles  of 
juri^liction,  tliat  the  clergy,  gentlemen,  king's  secretaries,  and  nfli- 
cersof  judicature  had  the  right  to  lie  tried  in  the  "  Great  Cliambtr 
of  the  I'arlcmcnt  and  n<it  in  tlie  criminal  TourncHe  ...  cm 
appeal  only,  and  provide»!  tliey  petitioned  for  »  reference  (to  tlie 
Great  ChambcTj  before  the  voting  l>eg&n  in  the  Toumetle."* 

1 3.  The  Procedtm.  —  The  Ordinance  left  the  pnM-ednrc  to 
rest  upon  the  rules  established  by  the  ptior  judicial  practice.  Id 
future,  and  more  tlian  ever,  it  can  be  truly  said  that  thrrr  is  but 
one  true  accuser,  tlie  lung's  pmcurator  or  that  of  the  Mcigniur: 
the  private  prosecutor  could  only  ask  for  damage».  Tlie  last 
traces  of  the  old  aeeusatory  system  had  not,  however,  yet  disap- 
peared. For  ofTenaes  which  did  not  merit  eorjxiial  punishment, 
the  intcnxntion  of  a  settlement  between  the  injured  and  the 
guilty  parties  suspended  and  even  put  an  end  to  the  public  action 

' Til.  a,  Aru.  9,  11.        'S*«  ArU.  17 and  20.        ' THt.  I.  ArU. 21,  22. 
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also.'  Title  III  speaks  of  accu^rs  at  the  same  time  as  it  speaks  of 
dfnounter» ;  ^  and  the  law  alwaj's  places  private  individuals  in 
the  first  rank  in  the  prnaecutimi  of  crim«:  "  If  there  is  no  civil 
party,  the  actions  shall  be  prosecuted  at  the  instaiiw  aiid  in  the 
luinie  of  our  iittomeysor  of  the  iittorncys  of  the  seigniorial  courts. "  ' 
Tile  piiblir  jiniMTntor  wtiuld  sfern  not  to  make  his  appearance 
except  following  and  in  the  absence  uf  complaiuanLs ;  but  thiis  is 
only  an  empty  apjK-uraiiOL-:  or  rather  wliutever  reality  there  b 
in  tliLs  preaeiitation  of  the  matt«r  is  fnun  a  fiscal  point  of  view; 
if  there  is  a  civil  partj'.  it  is  he  who  bears  the  cost  of  the  action  ; 
if  not,  it  is  tile  king  or  the  seipiiomil  judge'  In  «tlier  resfiects 
the  tlieory  of  tli«  eivil  action  iu  thip  sliaiie  in  which  it  has  wme 
down  to  us  was  fiiuUly  »cttlcd  in  its  broad  details;  it  b  io  anno- 
tating the  title  on  CiimpUiinh  thiit  our  <)ld  niithors  have  made  that 
subtle  and  deep  study  which  may  still  serve  as  a  niiHlel  for  us 
to-dsy. 

I.  The  Ordinance  elearly  diittinguishes  denunciations  from 
complaints.  TJie  deaouiieera  address  themselves  to  tlie  king's 
pKKnjrator;  tlie>'  write  and  «1^11  their  denunrintion,  or  the  clerk 
of  court  writes  it  nnt  in  their  presence;  auhse<iiiently,  if  the  ao 
cused  Ls  acquitted,  they  ean  be  sentenced  as  calumnious  or  im- 
prudcTit ;  but  they  do  not  figure  in  the  action.  The  art  makes  an 
innovation  in  repanH  to  complaints.  They  can  be  mude  by  re- 
quest addres'^«)  to  the  judge,  who  shall  answer  them  (Art.  1). 
This  is  the  old  requi-sl  for  ixTijils-sioii  to  inform.  Or  again,  they 
ma)'  be  written  by  tlie  clerk  of  court  in  the  judge's  presence  ;  but 
they  must  alwn.vs  be  addressed  to  the  judge.  Faithful  to  the 
spirit  of  reform  in  which  it  was  conceived,  the  Onrumn(-*e  rejecL-s 
in  thiü  matter  sheriffs,  oflirers  of  the  court,  archers,  and 
notaries.  But  here  is  something  which  possesses  novelty  and  im- 
portance. Down  to  that  time  ever>-  complaint,  being  the  request 
for  u  permission  to  inform,  by  die  very  fact  of  its  bcinc  made,  c-oii- 
stituted  the  compliiinant  n  civil  party,  imposinii  on  him  the  lieavy 
burden  of  cost*.  Private  in<livi<lmils  were,  therefore,  naturally 
reluctant  to  ask  the  judge  to  take  cognizanw;  ihcy  remained 
inactive  or  constituted  themselves  denouncers  to  the  king's  proc- 
urator, who  did  nut  always  act.  The  Ordinance  declares  that 
"  the  complainants  shall  not  be  deemed  civil  parties  utdesn  they 
so  declare  formally  by  the  compljunt."  *    It  does  more ;  formerly 


«Tit.  XXV.  Art.  19. 

»Til.  in.     "Dns  |ilD^t«s,  d^DOoi-iations.  et  noousations." 

'Tit.  111.  Art.  8.  *Tit.SXV.  Art«.  16.  17.  •  Tit.  m.  Art.  5. 
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one  did  not  becnme  a  civil  party  cxcppt  by  a  ('(im|i)aint ;  hia  in> 
terventioo  in  the  course  of  the  action  was  not  thought  of.  Hence- 
forth it  could  bi'  H(.'eu[ii|tli!'lii.H!  in  a  "  sul)M'qut;iit  «loeuueiit  which 
could  be  drawn  up  at  uuy  «tat;e  of  tlie  action."  Kinally.  as  a 
last  favor,  the  civil  party  was  allowed  to  ahiindon  "  within  twenty- 
four  hours  untl  not  afterward»  "  ;  and  in  «-iise  of  aba ndim intent  he 
was  not  held  liable  for  costs  8ul)scqucntly  accruing.  These  were 
innovations  enough  for  our  single  article.  They  were  excellent, 
and  so  presideiii  I^moif;noii  said.  "  The  article,"  he  said,  "  is 
new,  but  it  appears  to  he  excellent."  '  The  judge  having  taken 
copii zutut;.  hepHfcecded  (iwt  of  all  tu  estublisJi  the  "  t«rpus  delicti," 
and  the  Ordinanec  contains  V'cry  judicious  prov!si<ins  as  to  the 
official  reports  nf  the  judgeH  and  the  reports  of  physieJana  and 
surgeons.* 

II.  Title  \'I  of  this  net,  which  had  so  far  adhered  to  the  chrono- 
logical order  of  events,  wa.i  dcA'oted  to  inqtiiricft,  the  chief  part  of 
the  action,  The  prmriple  of  the  srcrecy  of  the  procedure  was 
rigorouHly  followed  t  "The  witm-^^c-s  ,^lull!  l>e  hearti  secretly  and 
separately."'—  "The  clerk-s  of  court  are  hereby  forbidden  to  com- 
municate the  inciuirics  and  other  secret  doniments  of  the  action."  * 
^lese  provisions  sceme«)  so  natural  tliat  tbey  did  not  give  rise 
to  any  criticism.  Hut  alongside  of  this  traditional  severity  the 
Ordinance  contained  adminiMe  refonns  in  matters  of  detail. 
The  custom  of  cuusinK  "  an  ofTioer  of  court  and  a  notary  "  tu  make 
the  inquiry  was  entirely  abolislictl.  Ilcuecfortli  the  deposition 
is  to  be  written  "  by  a  clerk  of  court  in  the  prc-sence  of  the  judge."  ' 
—  The  witnesses  must,  before  1e»tif\ing,  "  produce  the  writ  which 
has  been  »*'rved  upon  tlu-in  to  testify,  of  which  mention  shall  be 
maile  in  their  deiiositions."  This  was  a  way  of  insuring  uln-dienw 
to  the  rule  that  the  K-itnessea  should  only  be  brought  by  the  public 
pnMW-tciitor  or  by  the  civil  [wrty;*  to  prevent  witnesses  for  the 
accused  btriiiK  insinuated  into  tlieir  number,  production  of  the 
dtation  must  be  made  iiceessar>-.'  —  Evcrjlhing  was  de%'tscd  so 
that  the  information,  so  important  a  dortiment,  should  In-  true 
and  unaltered ;  the  oath  to  be  administered  to  tbc  witticsses,  the 
qumtions  to  he  put  to  tlicm,  ttie  reading  of  tlte  depnsitioiu,  the 
prohibition  of  interlineations,  the  necessity  for  the  ratification  of 

»  "  Proc*e-vert«I."  p.  6«.  »  Tits.  TV  and  V. 

'  Tit.  VI.  Art.  M .  'Til.  VI.  Art.  IS. 

•  Til.  VI.  An.  9 ;  ef.  Art.  6.  •  Til.  VI,  Art.  1. 

'  Thii>  provinion  ha»bwaiD(wrporat«diDllicC<Kli-or  C'rimiDalKxamino- 
tloo  (Arl.74).lnit  il  has  not  thesaiu^  valup,  Ihcartiisei!  ItcinKalvrayH  ahl« 
to  Kumnio»  to  tbc  tiearing  the  wiinesies  for  llie  ileffust*. 
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enwuws,  the  material  effect  of  tli«  register  (Articles  5,  9,  11,  12), 
— •  all  ihvsp  ppovi-KJuiis  were  prcwrihwl  (Hi  puiii  of  nullity. 

The  witncsfl  fee  was  fixed  hy  tlie  judge  (Art.  Ki).  The  com- 
mi^tsioner.«'  ilrüFt  juMhI  that  pnymriit  of  it  sliould  be  lundc  hy  tlic 
hands  of  the  clerk  of  court,  fopbiddins  the  parties  to  give  any- 
thing in  udditiiin  :  hut  the  Fir^t  prcsidt-iit  ot^st^rvnl  "  that  the 
vitnewwR  were  »onietlnies  at  a  dii^tniiee ;  and  if  the  piirties  were 
not  earoful  to  see  tliiit  they  rame,  am!  to  pay  their  trnvellini;  es- 
pciiNcs.  ihey  would  m-uled  to  appear."  The  wonis  "  by  the  hands 
of  the  clerk  of  court  "  were  struck  out,  and  the  parties  were  merely 
forbidden  to  give  an>'thing  in  addition  to  the  fee  taxed.  Lo- 
moiKium  had  helped  to  rctaitt  an  abuse. 

The  nioiiitorics  followed  the  informations  (Title  VII).  The 
judges  decreed  i>enTii.<uiion  to  obtain  them,  and  the  official  was 
obliged  to  obey.  This  was  also  (Kissible  "  even  though  no  jH-oof 
had  been  begun,  or  on  refusal  of  the  witnes«.-«  to  testify  ;"  this  wa* 
excessive,  e,speciaUy  as  it  was  said  that  the  judgment  which  would 
intervene  on  »ttaehment,  if  there  slioald  Im-  any,  would  he  cxe- 
eiited  notwith>tundiiig  ''  appeal  even  as  from  abuae."  Lainoi- 
gnon  observed  "that  the  cxuminatiou  of  an  aftion  is  not  begun 
by  a  '  monitnn.'  ' ;  " '  but  everything  was  pa,s.snl. 

Ill,  If  the  information  eotitaitied  charges,  it  resulted  in  an 
order  which  had  always  to  be  given  upon  the  motion  of  the 
king's  propurator.'  The  draft  of  the  act  prtnided  that  "neither 
judges'  fees  nop  c-ommisaioils  "  could  be  claimetl  for  the?«  motions. 
Lamoignun  protested,  Pnssdrt  vainly  argued.  "  that  the  king's 
piir|Hisc  was  not  to  diminish  the  emoluments  of  his  otfH.vrs,  but 
rather  to  curtail  the  actions,  by  depriving  them  of  the  opportunity 
of  claiming  dceri-es  too  readily  and  too  causelessly."'  The  pro- 
vision was  suppressed. 

The  Ordinance  allowed  three  kinds  of  writs,  that  of  summons 
to  be  liearfl,  that  of  pergonal  citation,  and  that  of  arnrst.  'Ilie 
first,  which  we  have  not  found  in  Iniliert.  had  been  introduced  by 
judicial  di-ci-sion.  It  was  niJUh-r  than  the  ]H.T»oiial  citation,  inas- 
much as  it  <iid  not  entail,  as  the  latter  did,  the  prohibition  of  ex- 
ercising all  functions.*  In  order  to  choose  between  these  different 
writs,  it  was  necessary  to  lake  into  account  the  nature  of  the 
•crimes,  the  proofs.  an<l  also  the  persons.  A  warrant  of  arrest  could 
not  be  priuited  against  a  resident  "  except  for  corporal  or  igno- 
minious puiiislunent."    llie  writ  of  summons  for  hearing  was, 


>"Pn>oe*-verbaI."  p.  74. 
>"PKM»i-verbftl."p.  L08, 


'Til.  X.Art.  1. 

« Tit.  X.  ArU.  10  aad  12. 
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OR  dffnult  of  nppfflrance,  oonvert«d  into  a  «Tit  of  personal  cita- 
tion, und  that,  in  the  ^me  circumstoncvs.  into  a  «-»rrant  nf 
arrest,'  at  least  if  the  at-cusud  did  not  pli-ad  a  himlraiire  op  excuse 
in  the  UiTinn  preAcrilied  by  Title  XI.  Thes«  were  the  "  essoins 
of  acL-usfd  persons,"  and  Üiis  is  tlw  last  time  that  tlijs  description 
of  dilatory  exception,  fonncrly  so  important  in  the  feudal  pro- 
cedure, will  appear  in  our  laws  in  the  proper  sense  of  the  tertn.^ 

Writs  could  not  be  granted  without  »  prior  information.  That 
was  the  ^^neral  rule,  but  it  was  sidiject  to  many  exceptions,  not 
only  in  the  case  of  capture  i«  the  act.  but  also  on  other  lais  fa\'or- 
able  hypotheses.  "  .\rre.Ht  may  be  «lecnred  on  notoriety  alone  for 
duelling ;  on  the  complaint  of  our  pmcuralora  n|;it)n^t  vnK«lx>ncl3, 
and  on  that  of  the  lavr^-crs  for  crimes  and  dome*tic  offenses."  ' 

The  warrunt  of  urTcst  platxil  tlie  acciLsed  in  a  »tair  of  detention 
pending  ^rial ;  and  an  onlcr  of  the  judjic  was  always  necessary 
for  release  (Art.  '2'if.  But  release  on  hail  was  not  aluays  possible 
in  the  "extraordinary  "  aetioii.*  After  llie  interroKation,  however, 
if  there  had  originally  l>ccn  unly  a  personal  citation,  and  the 
warmnt  of  arrest  had  only  been  issuwl  in  default  of  appearance, 
the  accused  could  be  released  (.\rt.  I'D.  This  pron^on  was  very 
scvea*,  and  paid  little  regard  to  Individual  tibcrt>'.  At  the  same 
time,  it  was  more  precise  than  any  of  the  earlier  Ordtnanoes.  and 
contained  several  safeguards.  The  kings  procurators  were 
ohlijiicd  lo  Knd  tviiv  a  >'ear  ti>  tlie  attorncy.-»-gencral  a  "  statement 
Mgned  by  them  and  the  eriminal  lieutenants  of  the  entries  in  the 
jaU'book  and  detainers  miule  during  the  preceding  six  months 
in  the  prisons  of  tJieir  jurisdiction,  which  luut  not  b<-cn  followed 
by  B  final  judgment,  with  the  dates  of  the  warrants,  jaü-book 
entries  and  detainers,  llie  name,  stmiame,  designation,  and  resi« 
deuce  of  the  accused,  and  the  title  of  the  accusation  in  brief  und 
the  stage  of  the  procedure."  *    Tliis  was  an  admirable  provision, 

>  Tit  X.  Art*.  »  Md  4. 

■  If  hv  who  was  |)vr9(>uaHy  citud  ahould  s.pp«Mu-,  bn  «ould  not  he  impri»- 
OiKd  uiih>«8  ti«wclMtrgM  were  brought  up  (Arl.  7):  or  *'b}' »ectvt  delibtm- 
Uon  of  our  couru,  it  liac  been  rvaolira  iliat  hv  sliall  be  arreiitod  on  his 
appearancrc.  which  caanol  he  ardemi  by  any  other  of  our  jutteFs.*'  -  This 
"rel«ntuni"  well  illu«trate7i  ihp  spirit  of  Ihi'ti  pro<_ii>dure,  whien  often  pla};« 
with  tlM>  wwuMd  to  th<>  very  end. 

•Til.  X,  Art.8;<^.  An*.  .T»Bd  6.  -- TtiedpcTMneould  heiiuniwl  by  the 
MKinininc  judcc  atonr.  Iliirnicr.  it  i>  Irun.  onnaulcr<>H  thirtn  wt  null  "  wlutn 
tbey  WM«  rctiiavr«d  by  a  »iiißli-  jii<lf;i*  witliout  thr  iipinionH  of  any  olluim" 
(p.  348) ;  but  th«  prevailing  opiuiou  wtu  lo  the  ountrary.  "Thr  doon^os 
«re  usually  r«Dde<red  by  the  exMuioine  judge."  Jout*t',  "Coaiment,"  p. 
187.  —  "Tbl-  coatntry  vtage  Hiflloiently  ptovm  tliat  Bornier's  idoa  does 
Dot  conform  to  the  nilc«."     Serailton.  "Code  erim."  p.  SSZ. 

•  Til.  XV.  Art.  12.  '  Tit.  X.  Art.  20. 
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and  it  undoubtedly  inspired  articles  249  and  2.')0  nf  the  Code  of 
Crimiiul  Bxaminatioii. 

AftiT  deuling  with  tliv  Warrants  thr  compilers  of  the  Ordiiifttice 
oaturally  turned  thi^ir  atti-iitioii  to  tlir  putimuK  of  the  prisoriH. 
This  they  did  in  Title  XIII.  The  prisons  of  the  lOOlls  and  the 
ITOOs  were  ntruciou»  pinceü:  "  fHie  t«  deflceiid  for  an  instant 
into  these  uhioniy  dun|]y?otB,  into  which  tho  light  of  day  never 
ptnctxatt's,  and  gaiw:  im  tlic  disfigured  fcatiirfs  uf  yimr  ftUow-crca- 
tUfVA,  bnii»«:!  hy  their  chains,  half-covered  with  äoine  rags,  poi- 
soned by  an  air  nover  renewed,  and  apparently  impregnated  with 
the  poison  of  t-rime.  eaten  uhvc  by  the  same  vermin  which  devour 
the  corpses  in  their  itfaves,  hardly  kept  alive  with  some  coarse 
food  sparingly  distributed,  kept  in  n  onn.ttant  state  of  terror  by 
the  RToans  of  their  unforliuiate  comrades  and  the  threats  of  their 
keepers."  '  These  are  the  words  of  a  magistrate  in  an  upetiinf; 
addrt-sH  and  the  poignant  truth  is  apparent  under  the  rlietorieal 
amplification.  Voltaire  said  later :  "  A  prison  need  not  resemble 
a  palace,  but  no  more  in  it  neceasary  that  it  aliould  resemble  « 
charnel-house.  It  is  a  common  eumplaint  that  tlie  majority  of 
the  jails  of  Europe  are  cloacse  of  infet-tion,  which  spn-ad  disease 
and  death,  imt  merely  within  their  prtvinets  but  throughout 
their  neiEhhurhiKMl.  Daylight  there  is  none,  and  the  air  is  stag- 
nant. The  prisoners  communicate  to  each  other  only  their 
tainted  exhalations.  They  suffer  a  cruel  punishment  before  they 
are  tried.  Charity  and  good  policy  ought  to  sugg*^t  a  remedy 
for  .such  inhuman  and  dangerous  ncgligcncT."  * 

The  Reports  of  1789  furnish  irrefutable  testimony  to  the  same 
effect.  The  Thini  Estate  unanimously  demands  that  "the  prisons 
be  made  safe  and  lieulthy.  Unit  they  do  nut  impair  the  health  of  the 
prisoners,  and  that  hospitals  be  instituted."  *  —  The  same  protests 
appear  in  the  Reports  of  the  Xohility :  "  the  prisons,"  3ay.s  one  of 
them.  '■  are  in  an  inhuman  and  indecent  state."  *  The  Clergj' 
are  «jually  vehement :  "  let  the  prisons,  where  too  oft«Q  the  inno- 
cent suffer  side  by  side  with  the  gliilty,  cease  to  be.  against  the 
spirit  of  the  law.  a  iteat  of  horror  and  itifection;  let  the  poor  wretchw 
at  least  have  fresh  air,  and  wholesome  and  »uffieient  sustenance; 
let  the  prison  hospitals  be  aired  and  so  ec|iiipp<'d  that  they  may  be 
of  service  to  the  sick."'    These  are  incontrovertible  facts. 

It  must  not,  however,  be  thouglit  thiit  the  lejfisUtures  and  the 

'  Strvan,  "Di*nours."  etc.,  p.  I4. 

*  '*  I(]^'  <]('  la  juiliü«  et  dl-  1  liuinftDit£,"  Art.  xxv. 

■  Prvdhommc.  "(Unumi;  Ofs  calik-ni,"  III.  pp.  S^  173,  174. 

*  Ibid.,  op.  eil.,  il,  pp.  l.VJuiiii  411.       *  fbKl.,op.cii.,  1,  pp.  16!)  and  357. 
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rrmpistrates  of  arideiit  France  sluwnl  i1mtii«*Ivi's  imlifTorüiit  to  Ihe 
fate  of  the  prisonvrs.  This  Imrsli  (Hscipliiu'  and  tlicsc  suffering» 
appcarfil  to  them  luitiiral  an«!  nt^v^nary.  Hiit,  riii  th^  othiT  hnnd, 
iiumeruu^  precäutiuiis  were  l»keti  to  prevent  peculation  and  v«'X8- 
tioiiK  »n  the  part  oi  the  juiltrr».  Certain  <^>iirt  pmrticu»  toiichcd 
upon  tile  matter.  ThuN  the  Ttitirnelle  of  the  Parlemeiit  of  Paris 
held  a  sitting  Rnnualty  on  the  day  beftire  Ascension  tn  hsten  tn  the 
(trievantx-s  and  inquiR'  into  the  lui  uf  the  priM>ncTs.'  The  I'urlc- 
ments  frequently  made  regulations  for  the  iM>liee  of  the  prisons  of 
their  jurisdiction.  That  of  the  Parlemrnl  of  Paris  «f  1st  Septem- 
ber, 1717,  is  eelebrntcti  and  very  extensive.  The  compilers  of  the 
Ordinance  were  inspired  by  the  siinic  M-ntimriit.  In  Title  XlII 
wr  find  few  pmvisiotis  eonwrninK  the  (K'niteittiary  question,  as  we 
would  call  it  nowadays.  The  sexes  must  be  separated  u\rt.  20) ; 
the  turnkeys  shall  visit  th«  priMXjers  every  <hiy  in  their  dinig»on$, 
and  intist  report  those  who  are  sieh,  äo  that  they  may  be  visited  by 
physidaus  and  if  n<x^  tK  transferred  to  nntms  (Art.  '21 ) ;  the  pris- 
oners must  he  given  "  bread,  water,  and  titraw  In  goo<l  coiidilloti, 
necordinR  to  the  re^rulation.«« "  (.\rt.  2.1).  That  is  all.  Nearly 
all  the  other  Article»  an;  din*f:tcd  trmanl»  the  repressitHi  of  the 
peculations  of  the  (cceperi.  'ITiey  disclose  serious  dinorders  and 
above  all  a  shflmeful  veimlity  (Arts.  2.  6.  7.  9.  15,  10.  10.  11, 
14,  18,  22,  28.  St),  Xi).  The  jailer»  are  amstantly  forbidden  to 
take  money  for  tlie  ]>erff>rmance  of  their  pre»cril>ed  duties. 
The  king'a  promrators  or  those  of  the  lord«  are  commanded  "  to 
visit  the  prison»  once  a  week  to  recei\'e  the  complaints  of  the 
prisoners  "  (Art.  25).» 

IV.  The  aeeiiMHl,  wlietlM'r  sumnioneil  or  arrestwl,  must  be 
intrrrogatcd  by  the  judge.  This  was  an  act  of  the  greatest  im- 
pnrtanec.  We  shall  mv  that  in  the  nutjority  of  rase»,  in  the  ab- 
senee  of  the  awused's  mnfession.  the  heavier  sciitenee!*  eitnld  not 
be  pronounced.  The  art  of  interrogating  was  therefore  a  very 
vsliMbte  quail  Deal  ton  of  the  examininf;  nuigi.'tiratc,  in  this  secret 
prooeflure.  The  author«  of  trenti^c»  on  criminal  law  laid  <Inu-n  a 
series  of  niirs  on  this  .subji-ct  which  have  becotoc  standard,  the 

'  "On  .Aj^Mirion  Thursday  llip  Paricinent  holds  its  siUine  at  tbo 
CUWlet  for  tiM'  priHtniTt.  ']'))■■  hut  >ppoiul4wl  prMadent.  al  aalf  nut 
ten  n'ftkM'k.  k'hs  Ii>  l'hüliU't  villi  tbi-  ■■tMineillor«  of  III»  Tnun>»lk>.  Tb9 
hcanng  et-ut*^  <m  th<nr  arrival,  tlif'  i-ivil  li<-iiti'Ritnt  1r*vr*  hi«  plmv,  atid 
wliilr  ihp  IWlpiiicnt  hold-  iIh-  hdiriiu;.  llir  iTiniinal  li<>ut<-unnt .  thv  kiug'x 
proeuralor.  and  i)k  criminal  liculvnaiil  ut  thf  iillart  robe  an>  cm  ibr  Wnoh 
of  tlM>  kins'«  pi-opU-.  mi  thai  iIk\v  ina,v  bv  alih*  to  answM*  shoiilil  lli«-r«  be 
any  rxnnptauit  af^iael  ibcm."     Barhier,  "Jouma]."  tl.  p-  ^28. 

■  C'ompar*  Arliek  610  ei  teq.-Q(  the  Code  of  Critninal  Kxaminaliua. 
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fruit  nf  rxiirricnrr  and  study.  The  mriarks  with  which  Joiissp 
prefacetl  Title  XIV  of  the  Ordinaiic-c  retnaiii  the  most  judicious 
of  these  short  treatises,  which  are  somewhat  reminiscent  of  the 
manuiils  of  the  amfcssional. 

A  slight  amcliopalion  was  introduced  into  the  practice  of  the 
inlerrogfttorie!*,  which  hacl  to  he  Iwgiiii  witliin  twenty-four  hours 
from  the  iniprisonment  at  the  latest ;  hut  the  sevt^re  nih-s  intro- 
duced h.v  judicial  practice  and  the  Or^ltnjinccs  were  rctuincd  und 
even  ajrjirpavatcH.  The  intirrogation  must  take  place  secretly, 
before  the  judpe  and  his  clerk.  The  oath  introduced  by  custom 
■was  expressly  impi^^cd  upon  the  uccum.-U  (Art.  7). 

A  memorable  disciL-winn  h  known  to  have  occurred  on  this  point 
diirinE  the  preliminary  cnnferences.  Pre^^idetit  I>aniniprion  sliowed 
all  the  nubility  of  lii^  grvM  heart,  and  ftave  voice  to  tlic  npinious 
of  the  old  magiistrates  whom  he  cited  a«  ppcccdents.  He  strove 
with  all  hi.-;  power  to  have  the  necessity  for  the  oath  done  away 
with.  He  pointed  out  that  It  was  only«  mere  custom,  which  was  in- 
troduced. "  like  thoM.'  things  neither  the  origin  of  nor  the  reason  for 
which  were  well  known."  He  recallwl  the  sanctity  of  the  oalli. 
"If  it  is  obligatory,  it  will  infallibly  invite  the  accused  to  commit  an 
additional  crime,  ami  to  add  to  the  untruth  wh'wh  is  ine\'itahle 
at  such  junctures  a  ix-rjury  which  eimlil  Ik?  avoided.  If  it  is  not 
obligators,-,  it  is  taking  the  name  of  God  in  vain."  —  "  In  France 
it  is  universidly  said  that  it  mitst  be  done  in  this  way  witliout 
inquiring  into  the  n-asoii  for  its  licinK  done:  for  none  of  the  nn- 
tiwns  from  whom  we  have  taken  all  our  gtif«l  mtixiint^  ha.s  so  prac- 
tised it."  He  pointed  out  "  that  the  civil  law,  far  from  sanction- 
ing it,  was  undoubtedly  opposed  to  it,  and  that  there  is  not  the 
Kliglit(-»t  trace  of  it  even  in  tlic  ("anon  law  before  tliat  waa  am- 
founded  with  the  formalities  of  the  Inquisition."  He  observe» 
that  the  '*  Carolina  "  (of  Chartes  V  of  Germany)  does  not  N])eak  of 
it,  nor  bail  il  made  it«  way  int«»  the  .Nctlierlands  at  least.  He 
tioally  invokixl  the  tradition  of  the  old  tVcncli  magistracy.  "  So 
one  is  iKtund  to  cttndemn  himself  out  of  his  own  month."  President 
Lemaltre  had  said  ;  and  r)e  Thou.  "  whose  memory  is  held  in  such 
liigh  esteem  In  the  etjurts  of  justice  and  elsewhere  ...  in  inter- 
niKUting  a  [»erson  acenHe<l  of  a  nanied  crime  would  never  make 
him  take  the  oatli,  l)ecause  there  was  no  Ordinance  compelling 
the  jiidgc;t  to  exact  it  fmm  the  accused,  and  hu  wouhl  not  invite 
him  to  a  manifest  iierjurj'."  ' 

Pumort  attempted  a   reftitution  of  this    vigorous   reuMining; 
'  "Proc6*-v,rbal,"  pp.  153,  159. 
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but  his  efforts  were  fwbW.  "  The  argumcDts  which  liavc  Ijcvn 
sdvuniW  i'liiiiiot  W  ailmittrfl,  as  It  is  in  no  cast^  fM*rini.'«üiihle  to  ilo 
evil  to  attaiti  tlw  greatest  good ;  natural  law  when  opposed  to  that 
of  Christiaiiitv  must  nutunilly  k'^'"-'  "*■*>'  to  it.  riuhody  Uoublinji 
that  (k-ntli  is  preferable  to  a  mortal  sin  .  .  .  the  use  of  the  oath 
is  very  old.  and  was  observed  before  the  Ordinance  of  1539  .  .  . 
and  thi-  use  of  it  is  much  more  äulcmii,  ina-sinucb  »a  it  hau  l>ec-ti  e»* 
tablislied  without  law;  ...  it  is  not  entirely  useless;  .  .  .  timid 
consciences  ore  to  be  found  which  tlie  fear  <if  perjury  might  force 
to  iickiKiwIrdKe  tlie  truth."  M.  Talon  supported  Pu-taort.  He 
maintained  "  thut  in  Hpuin.  Ituly,  und,  it  itiiglit  be  sulci,  iimuug  nil 
the  nations  of  Curuiw,  the  oath  was  admiiiistvrnl  to  the  accused 
before  they  were  interrogated.  .  .  .  lliis  obslacte,"  he  said, 
"  luiving  been  rHiM.'d.  it  was  a)>»olutely  necessary-  to  make  it  the 
subject  of  an  ulicle  in  ttic  Ordiuaucc."  Lamoignon,  who  really 
remained  uiianswere<l,  aäkcd  tliat  the  king  be  consulted.  The 
king  Pi-taiiinl  the  article. 

But  to  command  a  thine  to  be  done  is  not  the  same  thing  aa 
having  it  done.  What  was  to  he  done  if  the  accused  refuse«!  to 
take  tiie  oath?  The  Ordinance  had  foreseen  the  probability  of 
an  absolute  refusal  by  the  accused  to  nnswer.'  It  provided  that 
action  should  then  be  brought  againnt  him  as  a  vohintar.-  mute.* 
After  being  «ille<]  on  three  times  to  reply,  and  after  three  warn- 
ings of  the  consequences  of  his  silence,  the  judge  proceeded,  re- 
cording, whenever  there  was  occasion  for  the  apiH-aranre  of  the  ac- 
cused, that  he  refused  to  speak.  All  the  proceedings  were,  however, 
valid,  and  even  if  the  accused  iOioutd  subsequently  wiäli  to  reply, 
nothing  was  reopened,  not  e\en  the  confrontation.  Thi.s  very 
rigiinius  procedure,  more  severe  than  that  futli)wcd  in  the  case  of 
contumacy,  furnish«!  a  means  of  indirectly  forcing  the  accu.'sed 
to  the  oath.    He  who  was  willing  to  answer,  but  without  taking 

'  Title  XVItl,  pooccraing  lb«  dv*t  sad  dumb  and  tboee  wbo  rcluae  t« 
answer. 

'  A  person  preRent  was  nol  aUuwed  to  Esoxre  as  a  ponluroax.  "ThaTB 
WM  form^rlv  a  eontuiitiicy.  tlir  imrlv  t><>int;  pn«enl.  when  the  examination 
w)u  ae&iDttt  voluniar7  nttit«'!!.  hut  thAt  r>>mi  of  prw^ure  wu  dita|>nrAt'e<l 
br  raMlution  of  the>  P»rl<-m<'ot  »f  Pari*  of  lit  Dminb«-,  1663.'  Hrr- 
ptUon.  "Code  cr(m."  v.  '»*>.  — 'FMrniprly  a  mirstor  was  appoint«!  for 
voluntary  muii?«.  Hut  tl»e  Ordiu&ii''«-  ka>i  tlioughl  fit  to  4lbrogBt(^  thi!>  ungn, 
and  to  dflprivr  t  Itpm  of  «n  nit]  (rf  n-liioh  they  showed  tbeiniR-lves  ynwgrtjiy, 
.WnynrC,  "  lu^t.  mm."  1x1  part.p.  &S4.  —  "Thenraoliefof  iheClifttelet  DM 
rhniiced  ai  iliffi-n-nt  timiM  a-s  to  Ihr  tonn  of  nrineing  an  a^^tion  uainjit 
voluntary  mutes :  Inrnirrlv  a  fiimior  was  anixaed  to  tbem,  bai  toe  in- 
ooDVcnienee  of  thiR.  iluc  t^i  Iho  n*e«tuiv  of  rMOtainennDB  the  proeedar« 
wheo  the  aecused  oflered  to  reply  oralu-.  wa«  rwoiuized."  M.  TaLm, 
••Pro©»«-vwh«l."  p.  217. 

226 


Tirut  t,  Ca.  II] 


ORDINANCE  or  1670 


[S3 


the  oath,  was  put  in  the  same  position  a&  a  voliintarj'  mute.  So 
Joussv  decided.  After  sprukiii^  oF  thv  voluntury  mute  be  adda. 
"  it  is  the  same  if  the  accused  refuses  to  take  the  oath,  aa  >wmfr- 
times  happens."'  And  Serpitlon,  while  protesting  against  this 
practice,  appears  to  declare  it.  "  He  who  amwcrä.  su.vinK  that 
he  docH  not  wish  to  take  the  uatb.  cannot  l>e  considered  as 
such  (a  vnluntari'  mute).  He  does  not  refu.se  to  answer,  he  dnw 
not  remain  silent,  and  no  punishment  ia  pronounced  against  him 
vfho  refuse»  to  take  the  oath.  It  is,  however,  true  that  MM.  the 
commi-ssioners  of  the  Farlement  of  Paris,  in  the  pnun^edinga 
against  the  infamous  Damiens,  on  8th  Fcbruary.  called  upon  that 
mccused  three  times  to  take  the  oath,  which  he  refused  to  do ;  whidi 
proves  their  custom  in  that  respect."* 

The  aid  of  counsel  was  once  more  prohibited  by  the  Ordinance^ 
The  accused  mu.tl  always  answer  personally.  This  applied  not 
only  to  the  first  inlcrrofcalion,  in  which  ease  it  could  be  easily 
uiiilcritood,  liut  throughout  the  whole  courh-  of  the  examinatiuiu, 
whether  before  the  criminal  lieutenant,  or  before  the  assembled 
bench.  If.  however,  a  crime  not  cnpitat  was  wincemed,  "  the 
judges  might,  after  the  intrmigatorie,-*,  in-rmit  consultation 
with  whomsoever  they  pleased,"  without  there  being  any  ques- 
tion of  a  defense  being  turned  into  a  speech  at  the  bar.  If,  on 
tlie  contrary,  a  capital  «Time  w&.s  coniTnieil,  all  consultation 
waa  forbidden.  "  notwithfltanding  all  customs  to  the  contrary, 
which  wc-  repeal,  except  for  the  crimes  of  peculation,  extortion, 
Irauduleiit  bankruptcy,  theft  by  clerkt  or  partners  in  financial 
or  banking  affairs,  in  regard  to  which  crimes  the  judges  may  order, 
if  the  matter  requires  it.  that  the  accused  may  cnmnnmicate  with 
their  clerks  after  the  interrogation."  Such  was  the  plan  proposed. 
Although  !t  had  all  the  appearance  of  imposing  o  les.s  absolute 
prnliihition  than  that  of  the  Onlinance  of  l.')39.  it  really  went 
beyond  the  latter,  the  somewhat  vague  langnagc  of  which  left  u 
■certain  power  to  the  Judges.  Lnmoignon  here  again  raised  his 
voice  in  favor  of  the  accused.  "  This  Article  forbids  the  judges  to 
assign  cnnnsci  to  the  iiccused.  even  after  the  ctmfroiitation.  This 
is  new  and  very  hard  on  tlie  acc»Lsed."  Taking  up  the  cause  of 
free  dcfeiise,  his  lanfjuage  seems  antedated  by  a  century.  "  If 
ei)unsi;l  has  saved  some  gnilty  pcr*iin.s,  it  might  ubo  happen  that 
innocent  personH  might  perish  for  lack  of  counsel.  —  No  evil  which 
«.•oulH  happen  in  the  administration  of  justice  is  comparable  to 
that  of  lauMng  the  deatlj  u(  an  innocent  person,  and  it  would  be 
' "  Communt,"  p.  3«.  •  "Code  crim."  p.  902. 
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hettt'r  In  acquit  »  tlioiisanil  ifiiilty.  ■ —  This  coiinM-l  which  has  l)een 
granted  to  the  accused  ia  not  a  privilege  acconled  cither  by  the 
Onlinaiic«-^  or  by  the  law».  It  i»  a  tiWrty  obtained  from  natunil 
law.  which  is  «hier  tliaii  all  human  laws.  —  Our  Ordinanees  liave 
deprived  BCCiiSTd  fn-rsiiiis  of  so  many  »dvaiitagi-s  tlmt  it  is  highly 
jii.-jt  tn  preiterve  to  them  what  they  have  remaining,  —  If  our 
procedure  is  enmpared  with  those  of  the  Jlomans  and  other  na- 
tions, it  will  Ik'  found  that  the  lultt-r  uri-  not  »o  rigoniu«  in  this  rr- 
.ipeet  a»  in  France,  especially  since  the  Ordinance  of  I5S9.  —  It 
might  Im*  ordered  generally  that  the  judges  should  not  grant  eoun- 
.stl  to  acvused  [»eräons  except  for  erimts  of  a  (.•ompli-s  nature,  but 
it  would  ap[>ear  to  be  exceedingly  dangerous  to  specifj'  particularly 
what  these  crimes  were,  mid  by  sti  doing  exclude  all  others."  ' 

In  opptiflition  to  Lanioignon,  Pu&äort  anew  constituted  himself 
the  advocate  of  iii6exibie  repression.  "  Expcriwicc  taught  that 
tlie  counsel  »iiirJi  was  granted  (It-enieil  it  »ii  honor,  and  thought 
themselves  at  liberty  with  a  clear  constience,  to  secure  the  impunity 
of  the  accuM-d  by  any  method."  He  wus  bold  enough  to  recall 
the  action  of  Chancellor  Poyet  tn  mark  the  import  of  tlie  Onlinaiice 
of  15^(9.  "  It  h  tnie,"  be  said.  "  that  the  silence  i>f  the  Ordinance 
has  been  variously  interpreted.  ...  It  ha.'*  given  the  judges 
the  opimrtunity  to  u*e  it  in  various  ways,  some  refusing  (counsel) 
entirely,  others  granting  it  in  all  kind»  of  accusations,  and  still 
other*  only  in  certain  ca.*««*.  .  .  .  We  know  bow  Tertile  these  kinds 
of  coun^l  are  in  finding  openinfr«  to  frame  euntiicts  of  juri^iction. 
how  they  often  nchcnic  to  discover  niillitii^  in  tJic  proecc<lings 
at>d  to  give  birth  to  an  infinitude  of  !iide  ittsues.  An  accused  ia 
refused  nothing,  and  it  i?  neees-inry  to  rend  all  the  documents  of  the 
action,  as  well  those  wbtch  tend  to  hi-s  uuquituil  as  tliuMr  fur  hi» 
conviction.  Provided,  tlierefore,  he  has  the  means  of  employing 
enough  advocates  and  furnishing  the  eost3.  exriedient.t  are  not 
wanting  to  make  iheaeriou  go  on  forever.  It  is  therefore  pecul- 
iarlj-  in  the  interests  of  the  wealthy  and  of  impunity  that  t-oumtel 
is  granted."-  Here,  as  an  eminent  criminal  law-writer  has  re- 
nurked.  l^lsso^t  found  himself  in  oppruilioa  to  a  truth  tauglit 
hy  experience.  By  a  logical  nece^wity,  it  must  be  that  tlic 
written  and  si-cret  procedure,  overburdenwl  by  formatitie«  before 
it  can  dcsiTvr  the  name  of  pr(H-cdure,  oflers  to  chicaner)'  an 
ailmirably  tilled  soil- 

M.  Taktn  proposed  a  compromise.  He  wished  that  counsel 
should  \n'-  excluded  ID  a  i^eneral  way  "  iii  (9u:«fs  nbich  ilefH'nd 

'"Procte-verbal."  pp.  162-101.  '  Ibid..  pp.  IM.  100. 
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solely  on  witnesses,"  but  that  tLey  should  be  granted,  also  gen- 
erally, and  withuut  pnicvreding  to  ii  dniigtrmiis  ciiumi-rnt Ion  "  in 
actuKAtioris  in  which  documents  ant  priHluced  for  tlic  coiivictioii 
of  the  accused  and  where  he  is  able  to  produce  them  in  hi»  defense." 
He  citi?<l  «s  fxamples  the  tnist-eritails  of  children  and  wisbwl  tli« 
addiiiun  uf  tlie  clause:  "and  others  of  the  sarai'  nalua-."  Tlie 
article  passed,  bFut  being  inixllfi^t^  by  the  lulditEon  to  the  cases  in 
which  coimsiO  for  the  »lefeiise  winild  («•  permitted  "the  tnist-entaiU 
of  children  and  other  crimes  where  pergonal  status  is  involved," ' 
It  wa.s  coiisid<:nil  thut  enough  was  done  to  suft-j^iiard  the  rights 
of  the  defenac  hy  insertinp  in  the  text  this  reservation:  "  It  i» 
left  to  the  sense  of  duty  and  the  gcHxl  faith  of  the  judges  to  investi- 
gate before  giving:  jud^iiiviit  whrtlier  there  is  any  error  in  the 
procpcdiiips."  'lliis  was  the  same  idea  which  promptpd  the  dec- 
iaratinn  that  the  tr-itimnny  in  the  inquiry  should  he  tiiken  "  for 
the  prooeeution  and  for  the  defense."  I'nder  this  system  the  judge 
■ti  a  niatiitrr  pluyt-d  the  part  of  I'rovideiiLf.  He  is  infaltiblc,  and 
defends  the  aii-uwed  at  the  sinie  time  Üiat  he  pniseeutcs  him. 

All  the  formalities  of  the  interrogation  were,  however,  minutdy 
«nd  carefully  rcgulntfd.-  Tin-  iiit«-rniK"li"ii  wn^  at  onc<'  «-ommu- 
«icated  to  ilir  public  prusecutor  and  the  civil  party  (Arts.  17, 
18),  who.  if  there  was  a  confession,  could  take  law  immediately, 
that  is  t(i  say,  ash  for  jud^imcnt,  hut  only,  «s  we  shall  cxphiiu  later, 
if  the  crime  did  not  merit  corporal  punishment.  The  accused  in 
the  same  circum-stancea  could  ask  to  take  law  on  the  charges, 
which  were  then  comninnicated  to  him.  On  either  !iy[>othe,<i!* 
there  were  r«|upst^  uddri-sstil  to  the  judge  by  the  prosecutors  and 
Biuwrr»  on  the  part  of  the  accused  (Art.  20).  If  it  was  not  appro- 
priate to  take  law  in  tills  way,  tlie  civil  party  and  tlie  public  prose- 
cutor presented  their  motions  in  law  asking  for  a  ruling  to  the  "ex- 
lnu>rdinar>' "  action.  The  accused  <T»uld  also  present  a  retjuesl  to 
be  received  in  "  onlinary  "  action;  hut  this  "civilizing"  of  the 
action  was  only  allowed  when  the  offense  entailed  merely  a 
pecuniary  puiii*hnienl.* 

V,  Tlie  ruling  to  the  "cxtraonllnary"  action  resulted  in  an 
order  stating  that  the  witnes-ses  hi>artl  in  the  intiuir^'  were  "  hearti 
anew,  confirmed  in  their  depositions,  and,  if  necessar>%  confronted 
with  the  wvused,"*    By  whom  was  this  important  judgment  to 

'Tit.  XIV,  Art. 8.  -Sw  Arts.  9.  11,  13.  18. 

'  Thp  pffwt  of  Tit,  XX.  .^rt.  .1.  of  liw  ()fdiniin<w  vmt  lliat  the  coa version 
to  tit''  "<>n!iniii-y"  tu^tttin  coiiW  trtX-ii  pWc  own  »ftvr  thu  rulinic  to  tho 
"oxtranriliruiry  '  iKllon,  providvtl  it  wiwfjoiiv  biiforc  Ui«  ironfronti»tioit. 

'Tit.  XV,  Art,  1. 
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be  rCTiJcr«!?  "  By  the  judge."  soid  tlu-  Ordinance.  It  seemed 
logical  til  (■oiieludv  rrom  this  tluit  t\w  jiidftc  of  cxaminatioii  ainne 
was  meant.  UcsiUc»,  he  ahme  Imd  h>  far  appeared  upon  the  »ceiie. 
Juusse.  however,  nu  doubt  taking  into  consideration  the  immense 
Iiower  whieh  would  thus  be  jwl  ijit«  tho  Imiids  of  one  man,  was 
of  the  TOiitrary  ripinion  "  lliut  this  order  should  be  rendered 
in  the  rhaniber,  as  ii  jtidgment  on  the  merits,  by  iliree  jiidf^  if 
the  judsment  is  subjeet  to  appeal,  ond  by  spvlmi  when  it  is  final.'" ' 
ßut  hl'  wa.<t  uloiie  in  thi>  opinion.  "  In  the  huiliwicks  and  other 
juriMlictions  Hiibjeot  to  nppeni,  the  examinlnj;  judge  may  alone 
render  a  judgment  of  confirniBtion  and  confrontation.  —  It  is  matter 
for  iturpri.M.- thai  M..Iuu.s.-M;,.soc-oKYcr«antwitli  this  fact,  should  have 
obBer\'ed  «[Jon  this  article  that  tlie  ruling  to  the  '  extraonhnary  ' 
procwiure  should  be  rendered  by  three  judges  if  it  is  subject  to 
ftppeaJ.  That  is  contrary  to  the  autlmrities  which  he  eiles.  .tinee 
they  only  apeak  of  the  last  resort,  which  impli«-»  that  the  criminal 
lieutenants  can.  alone,  render  them  to  the  '  orilinari' '  pnKnhire,  as 
n  multitude  of  ruhn^  have  decided.  Besides,  it  is  the  cuätoin  of 
all  the  courts  of  the  ktn^om  that  the  exaniininf;  judge  by  hini»elf 
renders  the  judjtmentH  to  the  'ordiniiry'  procedure.  It  wonid  lie 
tedious  to  cite  the  repiilations  in  refutation  of  this  error."'  - 

'ITie  confirmation  was  necessary  in  order  that  the  deposition  »lioulil 
ennntitute  a  eharge  against  tlie  accused;  but  in  the  inspi>etion 
("  viate  ")  of  the  proceolings.  on  the  contrary,  tlie  depositions 
of  tJie  witnesses  for  the  defense  «ere  rend  ulllMiURh  they  luid  been 
neither  n)n(irme<l  nor  confronteil,  in  order  to  he  mitiewl  by  the 
judges.*  Consequently,  it  wa-s  askol  if  there  wa.s  any  m-oessity 
for  coiifronlinj;  nil  the  witnesses;  that  appeami  to  In-  more  just; 
however,  it  was  uannllj*  decided  that  only  those  for  the  prosecu- 
tion ought  to  he  confriHiti-d. 

The  coiifrutitntion  won  tlM.-  first  o]>portunity  tluit  this  niercileüs 
pmcediirc  f^ve  to  the  nccu^  to  acquaint  himself  rcf;nnlin)!  the 
charge,  until  this  time  kept  ii  M-cret  fruni  him.  Hut  the  Onlinance 
rendered  this  resource  ainaost  entirely  iIlusor>'.  Originally,  the 
object  of  the  confimiation  had  Iwcn  to  allow  the  judge  to  check 
tlie  intpiiry  winch  had  l>een  made  bj-  a  mere  tiffitcr  uf  tla-  court, 
assisted  by  a  notary.  Now  it  was  of  m»  niorv  use  ftir  this  purpose, 
the  judge  always  making  theiiKiiiiryhimself.  The  confirmation  waa 
maile  u  means  uf  clinching  the  testimony  so  as  tu  render  all  argu- 
ment ut  the* confrontation  useless.    "The  witnesses,"  satd  Arlide 


>  "Coiumimt.  «IT  I'ord.  dm  1670."  p.  296. 
•  S^piUon,  "Code  crim."  p.  600. 
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II."  who.  from  the  time  of  the  confirmation,  retracted  thrir  Hep- 
0&itit>nr$,  or  chaiif;eil  tlu-iii  in  i;.säi-ntial  particular?,  sliall  Ih*  prose- 
cuted and  puniähed  as  false  witnesses."  Lomoignon.  for  the 
third  time,  protested  on  beluilf  of  the  ilcfense.  "It  may  l»c 
dangerous  to  eiia«  so  strict  a  law,  because  sometimes  an  ac- 
cused could  put  a  witiK-ss  right  on  import«nt  points  aiid  bring 
tn  liis  rei-olleclion  tlit-  tnitli  of  a  faet  nliidi  li;id  escaped  him. 
That  could  sonielimcs  be  done  in  gocnl  faith,  both  on  the  part  of 
th«  aecu^'d  aiid  of  the  n-itnesi^es,  and  tlie  acme's  .situation  would 
be  rendiTwl  much  worse  it  the  witness  were  mit  allowed  tu  retract 
at  the  confrontation  nnthout  twiiig  treated  an  a  criminal.  ,  .  . 
Everything  is  against  tlie  «cK^u--*ed  down  to  the  confrontation; 
for  it  is  then  that  he  commences  1o  realize  his  position  and  to  be- 
come acquainted  with  the  nature  of  the  crime  and  of  Üic  proof. 
That  is  why  it  i.s  more  6ttiiig  to  leave  the  matter  in  the  judge*» 
discretion  ;  he  is  able  to  perceive  whether  tJie  contradiction  which 
ucx'tinj  between  the  dir|)ositi»ii,  tlic  coiifiruuitiun,  and  tlie  confronta- 
tion of  the  witiies»  savors  of  bad  faith  or  h  clearly  the  result  of 
want  of  knowledge." '  Better  sense  could  not  be  uttered ;  but 
Puitsort  said  "  that  so  far  it  has  [icen  coimdcrvd  an  invurinhle 
rule,  established  by  the  authors  and  sanctioned  by  usa^e,  that 
no  man  who  lias  taken  two  oaths  in  the  presence  of  the  court 
can  change  with  impunity ;  .  .  .  that  the  article  hud  been  con- 
sidered necessary  for  the  public  safety,  and,  far  from  being  pro- 
ductive of  perjuries,  it  would,  nn  the  contrarj'.  from  the  necessity 
which  it  would  entail  upon  them  of  coiifirmin<;  their  testimony 
at  the  confrontation  whether  it  were  true  or  false,  compel  the  wit- 
tiesse«  lo  be  eircuiuspeet  and  not  to  give  their  depositions  without 
reflection  .  .  .  and  tlmt.  bcsidw.  tJie  essential  circumstantial 
clauses  of  the  article  cover  everything."  The  power  of  certain 
pn-cnnivive«!  idea-*  i*  tnily  astonishing.  After  liavlng  resolved 
upon  the  article  as  I'ussort  wished,  this  provision  was  inserted: 
"  If  the  accused  discovers  in  the  witness's  deposition  some  con- 
tnidiction  or  eircii  instance  which  could  clear  up  the  fact  or  prove 
his  iunciccncc.  he  can  require  the  judge  to  call  uinm  the  witness  to 
a<-knowledge  it."  Tlild  has  to^a^*  almost  tlie  appeftrance  of  a 
jest. 

Altliougli  the  confrontation  could  hardly  any  longer  be  of  use 
to  the  accused  tn  contesting  tlie  depositions,  it  was  still  useful 
for  the  plcfldint*  of  his  objertions  to  the  witnesses ;  but  the  rule  in- 
troduciHi  in  I.ViU,  accuniing  to  which  he  was  bound  tn  plead  his 

'  "Procta-vCTha»,"  p.  178. 
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nbjerlions  immKlialrlv  am)  prior  to  the  reaiüii};  of  the  tit-position, 
was  retained;'  he  was  not  allowed  to  plead  tbcin  uftt-rwards. 
TKat  pa^u<«tl  nitliout  rcrnark.  It  was  n  point  wlii<^h  hail  \itvu 
a<)mitt«J  for  a  lotiR  tiriu-.  ("are  was  merely  taken  to  declare  ex- 
pressly UuLt  thi;  scvunotl  rotilil  "  at  any  ittugr  nf  tJic  action  plt^ad 
his  obJectioii:ii  to  the  witnesses,  provided  they  were  proved  by 
writing  "  (Arts.  2()). 

VI,  When  thr  infonnations,  intiTroKHtiond,  coiiGnnatioii^,  und 
confrontations  were  finished,  the  action  was  said  to  be  examined 
(**  instruit  ")  and  pii.'*Moil  frum  the  hundtt  of  the  pxiiniini.i(t  judge 
int«  tbi>se  of  the  rt-portiiif;  judge,  whose  duty  it  was  tu  ojialys»  the 
prucpcdiags  and  to  cxltihit  the  results  to  the  whole  asscmhiod  Ix-iich. 
But  first  of  id]  ihe  iword  wiis  intrusted  to  the  kind's  pnKninitor, 
»0  that  lie  mi^ht  make  his  titial  aiotions.'  Thi:«  he  wait  bound 
"  to  do  inuuedlatcly."  Tlics»  motions  raight  etnim  the  pru- 
Doiineanent  of  the  [lenidty.  Imt  they  miftbt  iil«>  claim  the  appli- 
eation  of  torture  or  the  pm«»f  of  justificative  facts.  They  were 
"  ]<Mlge<l  in  writing  and  sealed."  nimI  were  not  to  be  oj>ened  until 
later,  after  tlie  report.  They  must  not  *'  eontnin  the  reasons  u|>o)i 
which  they  were  Imsed.  "*  At  this  jxiint  the  n-jMirt  intervened, 
"  When  the  action  has  been  completely  examined,  and  the  king» 
proeurstor  or  fi-senl.  after  liavini;  taken  eomnm  meat  ion  of  it.  hut* 
»ent  it  liiiek  to  the  clerk  of  court's  office  with  Id's  iiw(tiiin.s.  scidtil, 
the  ptoeess  sluill  be  remitted  to  one  of  the  jiid)^,  who  iiialtej)  the 
report  of  it  to  the  fts-sombled  heneh." '  This  was  extremely  im- 
portant. No  doubt  the  diK-uincnt:«  of  the  proceedincs  were  read 
before  the  etiuneillors ;  but  bow  were  tliese  maRistrates,  coming  into 
the  matter  for  the  first  time,  to  obtain  a  tliorouph  knowledge  of  it  ? 
They  ju<l«ed  l>>'  the  reiairt.  The  repuriiiig  judge  must  therefore 
*'  give  his  opinion  first.  This  ia  the  invariable  custom  in  all  the 
c-ourts,  and  the  reiison  for  it  i^  that  the  reportinc  jitdße  U  pre^nmed 
to  be  better  acquainted  with  the  facts  of  the  action  thü:i  the  other 
olfiecrs." ^  The  fact  that  tbr  reporting  jialgehudsucligreutuuthor- 
ity  made  the  choice  of  this  magistrate  a  matter  of  importance  :  hut 
it  wit-s  not  a  p<»int  determined  by  the  Odinanee.  In  the  bailiwicks 
the  eriminul  tienteiuuitu  reporte<l  tlie  actiona.  "TTiey  have  tlic 
ri|^t."  says  iwri>illon.  "  foundwl  on  the  Mict  of  May.  I.'"w3,  t(i 
rcpnrt  all  tlic  aiiions  in  tlteir  juri-sdiciinn."  lie  h[?«i  cites  an 
]-V]tet  of  15.17  and  a  multitude  of  decrees  and  regulations,  which 


'  Til.  XV,  Art».  If»  and  16. 

•Tit.  XXIV,  .\rl.3. 

*äfrpi((«»,  "CW»  vrim."  p.  1053. 
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show  that  the  questinii  of  judges'  fees  w»s  alwnys  involved.'  But, 
on  the  otlier  hand ,  the  criminal  lietitenaut  waa  the  exnniiiiiiiK  judge ; 
and  the  action  was  thus  almust  mtircly  confidpd  to  his  discretion. 
Thi»  wfis  an  abuse  whit'h  tht>  Ordinuiicp  of  lllois  h;id  aimed  at 
suppressing;*  but  as  it  only  spoke  of  tlie  I'arlemeiits.  its  pri>- 
vl^^ion  wiu  not  uppQi-d  to  thuiurl:«dlctitinä  trying  cn»cs  in  the  first 
instance.  It  is  Kurprisiii;;  that  those  who  dn>w  up  the  Onlinam«, 
usually  »o  solicitous  in  settling  the  details  of  tlie  administration 
of  justice,  jmsswl  over  this  point  lu  silt-nee. 

.\ü  onp  e.xi'i'pt  the  judfles  was  present  at  die  iit-iiwetion  ("  visite  ") 
of  tlic  process,  or  at  the  report.  Even  the  "  king's  jicople  "  were 
expressly  excluded.'  Before  procee<II»g  to  the  judgment,  how- 
ever, the  accused  was  made  to  appear  for  the  purpose  of  under- 
goiiif;  anottier  intcrru);ntion.  Thi»  wa.s  the  first  linH:  that  the 
magistrates,  with  the  exception  of  the  examining  judge,  saw  him 
or  heard  him  speak,  WTien  the  motion  of  the  public  prosecutor 
demunJed  eorporul  puiiislimcnL.  tlte  fiuul  imtTfuitatiua  had  tu 
take  pla«?  upon  the  "  scllctte  "  ur  prisimcr's  »eat,*  In  other  eases, 
it  t(Hik  place  "  hehind  the  bar  of  the  court-room  .  .  .  the  acriised 
then  stand  piibhely  behind  tlie  railing  forming  ihe  bar." '  The 
Ordinitiiee  docs  not  mention  ttn.v  neee.vsary  fomiulilies  otlier  tlian 
interrogations  upon  the  prisoner's  seat.  'Hie  ahiise  ha<l  also 
insinuated  itself  into  aeverai  jurisdictions  not  to  hear  the  accused 
when  there  were  no  motloiis  for  c<jrporid  punisliments.  A 
myal  Declaration  of  the  13th  April.  1703,  suppressed  this  abuse. 
"  It  never  was  the  spirit  of  our  Ordinance  of  reVti,"  it  was  said, 
"to  deprive  accoised  i>ersoiis  in  any  ca-te  of  tlieir  natural  right  to 
plead  orally,  nor  to  take  from  the  judges  the  means  they  iM)sse3s 
of  enlightening  themselves  n'ganling  the  eircuinsuuiec»  of  action» 
prosecuted  'extraordinarily.'  "  The  accused  must  ain'ays  he  heard 
either  upon  the  prisoner's  scat  or  behind  the  bar. 

It  might  IwpiH'u,  however,  Uial  the  examiimtiou  of  the  action 
was  not  finished.  "  ^VTien,  after  the  inspection  of  the  procesa 
and  the  finid  i ritt- mjgat ion  of  the  aceiised,  the  judge  comes  to  the 
coucluMoii  that  the  proof  is  not  sufficiently  full,  and  that  he  is  still 
in  doubt  an  to  the  judgment  which  it  should  entail,  tlien  it  may 
hapi>en  that  these  doubts  are  met  hy  strong  presumpliotiü,  which 

'  Op.  cil..  p.  1230  fl  seq. 

'.\rt.  l.'fO:  "The  criminal  ftölions  brought  or  f-xftTnincd  lwf■l^'  th** 
Pwlomeni.»  in  thr  first  in«t»neo.  connot  W  r('pi»rto<l  hj-  him  who  Mb»ll 
linv»  nutdp  th«  «onftrnuLttoRH  an<l  Iho  oonfronlktiitnü.  Mid  (!u(uuioud  tli« 
§aid  Mlion«."  ' 

•Tit.  XXIV,  Art.  2.  •  Tit.  XIV,  Art,  21. 

*  Ser{nUo7i,  "Code  critn."  p.  082. 
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»rise  against  the  accusol  in  surh  a  way  as  lo  make  him  apin-ar 
rather  mure  xuiltj'  than  innoceiti,  ami  tJiai  nothing;  h  n-antliig  fur 
bis  Ninvictioii  but  hia  ovn  confession.  In  this  oasc  torture  oaii  be 
unlcml.  .  .  .  Or,  aitaiti,  it  may  hap|irti  that  thrMP  «Itnilit»  nuike 
the  balaiK*  swing  in  tlie  prisoner's  favor,  as  when  he  has,  in  hla  ßnal 
interrogation  and  liia  confrontatioi»  set  (orth  certain  facts  or  fur- 
ni^hrcl  rprtain  ohjwtion?*  to  the  witnes«es,  tlie  proof  of  whirh  wcmlrl 
completely  show  hi?  innocence.  In  this  case  the  judge  shall,  at 
the  request  of  the  aceuscd,  or  even  of  his  ov.t\  neeord,  choose  from 
amonj;  llie«'  faita  or  objwtioii-!  those  wliic^h  ap|M>ar  In  him  to  tie 
the  most  relevant,  in  onlcr  to  make  tlicm  the  subject  of  an  inquii>' 
which  he  »hall  order  by  a  »peeial  jndgiDeiit.  aiul  wliirh  is  called 
utmitting  the  aeeused  to  his  justificative  fat'ts."  '  Let  us  examine 
both  side»  of  this  alternative. 

V'll.  Tliere  were  more  than  one  variety  of  this  torture,  the  la- 
mentable |>rogr(-*s  of  n'liieh  we  have  related.  Luuke<]  at  from  the 
point  tif  view  of  intiniaity  of  the  jiain,  it  is  dividnl  into  ordinary 
toftwn,  and  ejetmordinary  torture.  The  judge  aln-ays  had  full 
power  to  stop  with  the  first,  or  to  ro  on  to  the  latter.'  Looked  at 
from  the  pt>int  of  view  of  tlic  fiinction  wliidi  it  fuUille<l,  tlicre  wa.i 
the  pffparatoTp  torture,  which  was  used  to  extort  from  the  aecuaed 
the  confession  of  hi«  crime,  and  the  pretiminary  torture,  which  was 
administered  tu  condemrud  j>er.tonii  to  tMm]K'l  them  to  disclose  their 
accomplices.     It  is  of  the  preparatory-  torture  that  we  now  speak. 

The  Or<linHm'e  regulated  the  circumstances  under  which  recourse 
could  be  had  to  tortim;.  It  rcquirctl  tiiat  the  "corpus delicti"  be 
established;  and  tliat  there  should  have  already  been  "consider- 
able proof."'  Tile  <iecrees  sentencing  to  torture  were  apjM'alaMe 
as  a  Platter  of  riKht.'  The  accused,  interrogated  before  beiiin 
tortured,  must  be  interrogated  !mme«tiately  after,  wi  that  it  eould 
I«  seen  if  he  stuck  to  his  confession''.  .\n  important  point  was 
that  "  whatever  new  proof  appeared,  the  accused  could  not  be  put 
twice  to  the  torture  for  the  same  fact ;  "  *  and,  if  he  had  been  re- 
leased and  entirely  withdrawn  from  the  torture,  he  (x»nH  not  asain 
be  put  to  it."  •  These  provisions  Mimewhat  alle^tcd  this  horrible 
proceeding;  but  as  a  counterbaluncc  the  Ordinance  sanctioned 
the  tenure  un<Ier  respr\-ation  of  proofs,  which  ha<l  been  introduced 
by  judicial  decisions,  and  of  whicJi  we  sliall  spe>ik  Utcr.     .Ml  this 


'  Muyart  H«  CotioIaM,  "Iiut,  eritn."  p.  300. 
■TbiK  ctitls  tn  muid  "th«  liitk  and  tbv 


«rimin«]  <lu  (.'lifto-li-i.'" 
'TiV.  XI.X.  An,  1. 
'Tit.  XIX,  Art.  12. 


giTAl  horte"  ID  iIm  '*RD|^it-re 

•Til.  .XIX.  Art.-. 
'Til.  XIX,  Arl.  10. 
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piLSäcd  without  i-ncountcrinK  <^ny  oppoKittDij.  It  vas  a  natural 
thin^  at  that  period.  I^Amöicnon  and  [•»ssort.siiriiriscd.  no  doubt, 
to  find  themselves  in  agreement,  ijnih  spoke  against  the  prepara- 
tory  torture,  but  without  pr<»sinK  the  matter,  and  as  if  tncrcly 
to  >alve  thoir  consciences.  Pussort  declares  "  tiiat  the  preparatorj* 
torture  hiul,  in  his  opinion,  always  swmetl  useless,  and  that  if  it 
was  (Iesire<l  to  do  away  with  the  practice  of  an  ancient  custom,  it 
would  be  fuuiid  that  it  is  rare  that  it  has  drawn  the  truth  from  the 
mouth  of  H  cfindeitined  man." 

Tlie  president  "  said  that  he  saw  great  reasons  for  doinfc  away 
with  it.  but  timt  wit's  only  hi»  individual  opinion."  '  Lmnoignon, 
however,  had  MJiuelhinc  more  ]>raf*tica]  to  pmpuse.  Xo  fixei!  rule 
existed  as  to  the  mode  of  administeriDg  the  torture ;  the  usages 
of  the  companies  of  judges  were  the  only  law.  Was  it  not 
indent  to  put  an  emi  to  »11  arbitrary  action  in  this  rc-spectl  "  It 
is  to  be  wished  that  the  mpthod  of  administering  the  torture  be 
imiform  thrmighout  the  whole  kingdom,  hecause  in  certain  places 
it  is  administered  so  harshly  that  he  who  tiuiTers  it  is  uiitittcd  for 
work  and  often  rrmtiins  u  cripple  for  the  rest  of  his  life."  Tn  that 
Pussort  made  this  astonndinfi  reply:  "  It  was  difficult  to  make 
torture  uniform  ;  .  .  .  the  description  which  it  would  be  neeessarj- 
to  make  of  it  u-nuld  be  inderenl  in  an  Oniinancc;  .  ,  .  but  it  is 
impli<-<}  ill  the  articli'  that  the  jndjies  shall  take  care,  when  they 
muse  it  to  be  administered,  tliat  the  persona  eondemoed  to  it 
are  not  made  cripples." ' 

Xi'thing  was  therefore  settlwl  in  this  rnspect,  and  the  praeticea 
differed  as  in  the  pnst.  We  find  in  Muyart  de  \'ouglan,s  the 
folliiwinjc  concise  description  of  the  most  frequently  use*] 
methods :  "  In  the  Parlcment  de  Psris,  the  torture  is  adminis- 
tered in  two  wftj's,  by  water  and  by  the  boot."  The  Farlement, 
by  decree  of  ISth  July.  1707,  gave  a  detailed  aiemorandum  in 
regard  to  torture,  which  comprist-s  twcnty-thrcc  «rtioh-s.  TW» 
is  a  verj"  curious  dorument.  wherein  everj-tliinit  is  provided  for.* 
This  reKiilation  was  adopted  in  many  jurisdictions,  but  in  certain 
others  the  old  tm-thods  were  ixlhcrt-d  to.  "  In  tlie  Parlement  of 
Brittany  it  (torture)  is  administered  by  squeezing  the  thumb  or  the 
fingers  or  a  leg  of  the  patient  with  iron  machines  called  "  valets,' 
.  .  ,  In  the  Parlement  of  Brittany  the  nnkc«]  feet  of  tliv  sufferer 
are  plaeetl  together  (he  bdnf;  seated),  and  attaclu-il  to  a  diair  in 
front  of  a  fire.  ...     In  the   Parlement  of  Besancon,  torture 

» "Prool^-vwbftl."  p.  aas.  « •■  ProcS«-vOTliftI."  p.  224. 

'Son  in  SerpiHon,  "Code  crim."  p.  KW)  el  wj. 
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is  Administered  in  two  ways.  The  suffcKT.  whose  arms  ar*  tiod 
behind  his  back,  is  raised  into  thi-  air  hy  a  pulley  attachrd  to  hi» 
buund  amisi;  .  .  .  fur  the  extraonliimry  torture,  a  large  iron  or 
stone  wcif^ht  'n  attached  to  the  lai^o  toe  of  each  foot,  whieli,  n'hen 
he*  is  rai-HMl.  rümnin  tuHiirnded  from  his  fi^t."  '  SerinlUtii,  on  hi» 
side,  describing  the  torture  by  boiling  oil,  as  it  is  administered  in 
tliv  Auttiii  pre»idinl.  ndds,  "  1  do  not  know  of  any  other  court  tn 
the  provinct-  wliich  practises  thb  cruet  torture,  which  is  said  to 
have  been  in  vogue  of  old  throughout  all  France."  ' 

As  to  thv  pn'liniinary  (orture,  llic  Onüiiance  merely  declared 
that  "  it  could  he  decreed  hy  the  judj;meut." 

Tile  «Id  rules  a»  to  justificative  facts  were  rcrtuined  und  more 
explicitly  laid  down»  tlian  they  hiwl  ever  lie^-ri  before,  "Judges  " 
were  "  forbidden,  even  in  the  courts,  to  order  the  proof  of  any 
justifiaitive  racts,  or  to  hear  the  wilne^es  to  arrive  at  such  proof, 
until  after  the  inspection  of  the  procesa."'  Nothing  eould  be 
admittf^t  to  pnn)f  except  "  the  fads  diosen  hy  the  judge  fmin 
among'those  which  tlic  accused  shall  have  set  forth  iu  the  interroga- 
tlons  and  runfron  tat  ii>iis,"  and  the  latter  must  immediately  name 
the  witnessl'S,  who  were  subjicpnaeil  at  the  request  of  tlie  public 
prosecutor  and  heard  nithout  being  seen  by  the  accused.  The 
helplessness  of  (lie  defeiiise  is  apparent ;  it  was,  hovrevcr,  ncces- 
Kury  tluit  the  clainis  which  the  civil  party  pmented  to  the 
judges  and  the  documents  relating  thereto  Ih'  eoniniunicated  to  the 
accuMfl.  "A  eiipy  of  them  shall  be  deiivered  Ui  tlie  accused, 
otherwise  the  claims  and  docuiuenLt  sliall  Ix;  rejeeted."  * 

\1I1.  Tlie  next  tiling  wa-s  the  pronouncement  of  the  judgment. 
The  Ordinance  n-peats  lh<^  trnditioiutl  pruvisioii»  commandiug  the 
judges  to  give  criminal  matters  the  preference  over  civil  causes  aivd 
forbidding  them  tn  try  important  ease^  "  of  an  afternoon."  *  Dut. 
they  also  contained  new  and  inijKirtant  provisions.  In  all  tlie  jtiris- 
diction.s  where  sentence  was  passed  subject  to  appeal,  the  sentence 
must  be  pniiKiuneed  by  three  judges  at  least  "  if  thcr«  are  sa 

'  Uiiyarf,  -  Inst,  crinj."  p.  403.  *  "Code  ocim."  p.  W7. 

■Tit.  XXVni.  .KiX.  1. 

'  Tit.  XXIII.  .\rt.  3.  It  wa«  utoeA  whelbtToommunimlion  »( ihr  cliixwi- 
tiotu  of  (be  witntwi-i  u|k)ii  lh<>  jti»tilkatifn  fact»  uu^hi  tn  Ix'  iiiiuU-  tu  lb» 
aoeusod.  S^  PonUam  rfu  Part.  "IMneipf«  ilii  droll  fmiK'oii."  v.^l.  XI, 
p.  374.  "Article  8  oalv  ord«>ni  tlic  comiiiuiik-ntüm  of  llu-  itniuent  to  Ih» 
IHiblio  pnMHirutor  anil  tlic  oivil  parl.v.  wLicli  li-uven  rouni  lur  llu-  Iwlu-f  thai 
the  acvuM-d  M>nnat  demand  itt  pommuaK-ftitoti.  Thi*.  faonever.  U  not  an 
infaRn»l»ou,  hut  nn  inqu(«l ;  amii  mince  the  civil  party  aiieht  to  h*Vi-  mint- 
munication  ot  ii.  it  nppean  unjuM  to  refutw  it  lo  the  acouMxI.  Thi^  »ileO(<o 
of  the  Onlinsnn>  in  nut  iM-entivr  of  Ihl«  euitiitmiiicaVian,  allbouxb  it  eivM 
riM<  to  a  f»ii«<ltvab|p  ilininiltv  on  th«  poiol." 

'Tit,  XÄV.  Arts.  1  uud  'J.  ' 
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man^'  on  the  bench,  or  gnidiiutfs  in  law,  who  shall  go  to  the  place 
where  Üi(_'  eourl  sits,  and  wher«  the  areused  fci  iniprttu)!!«].  and  who 
shall  Ik-  prrscnt  at  thr  final  interrogation." '  This  was  an  admi- 
rable reform,  e^ipecially  coiisideriiij;  whut  uumiier  uf  judf-es  those  of 
the  sei^'iiiois  were.  Lamoipnoti,  however,  made  some  opposition. 
He  still  defciidwi  Ihr  interrsts  uf  the  seigniorial  courts.  lie  even 
wished  that  it  shoidd  not  be  required  ihiit  the  aswessors  always 
be  graduates  in  law;  "  in  the  minor  jurisdidions  there  mif;ht  ^ic 
eoun:«eI  of  k««!  m-il'«'  and  fit  to  ho  olfieen*  who  arc  neverthelcs-i 
not  graduate."  But  Pussort  sucoessJuIlj*  replied:  "Too  great 
prei'aiition^  cannot  be  taken  when  the  hves  and  honor  of  the  king's 
subjects  are  ««leeriitd.  esjieiually  if  it  is  considere«!  that  gentle« 
inen  mif;ht  be  Dmenuble  to  the  judges  of  the  seigniors,  who  are 
all  ine-TjierieiH'efl  and  who  mi;rht  easily  be  bribed."  ' 

As  to  judgments  in  the  lasi  resort,  they  must  always  he  rendered 
by  sevm  judges,  whether  in  the  eoäse  of  judgments  of  eaaiminiition 
orjudRtnentson  the  merit*.  In  default  of  jndges.  resort  wüa  had  to 
graduates-*  Tlie  accused  alwa>  s  had  the  Ijeiiefit  in  the  event  of  a 
divided  court,  and  the  most  severe  judgment  coulil  mil  be  passed 
in  the  ease  of  a  sentence  in  the  last  resort  except  by  &  majority 
of  two  voles  (Art.  12).  Montesquieu  called  the  la.st-mrntioned 
provision  a  divine  law. 

The  Ordinance  Hxeil  a  scale  of  puniihments,  so  as  to  make  it 
elearwhat  the  most  severe  sentencewas.*  This  was  ver\-  imiw)rtanl, 
in  view  of  tlie  system  of  arbitrary  puuisliments  which  governed 
the  ancient  taw.  It  ia  to  be  noted  that  torture  figured  as  a  pun- 
ishment in  thi.'v  enumeration,  wherea«  elsewhere  it  was  settleil 
that  it  was  only  a  method  of  examinatioa.  The  real  truth  of  the 
matter  Imd  to  be  nchriowlvdged.  ITie  benefit  which  this  article 
appeared  to  insure  was  not,  as  a  matter  of  fact,  verj'  (jreat.  This 
list  of  punishments  was  not  complete.  Many  others  were  recognized 
hy  judicial  jinictice,  A  {ktusiiI  of  the  old  authors  makes  thli 
readily  apparent.'  They  were  divideil  into  corporal  and  afflictive 
puniahmi-nts,  punishments  merely  afflictive,  di-grading  punish- 
ments, and  slight  punislunents  which  were  not  degrading. 

The  Ordinance  did  not  require  that  the  judgment  recite  the 
facts  found  0«  itji  basis.    The  inferior  judges,  however.  "  must 

■  Tit.  XXV,  .\rt.  10.       '  ■'  Proee«-verb»l,*'  p.  246.       '  Til.  XXV.  Art.  1 1. 

'  Arl.  I'-i:  "  Next Ik'Iow  the  punialmienl  of  iialundtlnilhlltvinutft  ui-v^fe 
an  iliiM-  lit  lortiin-  wiih  n.*»Tvaliun  ot  proait.-i  in  tticir  itiliretv,  the  trnH^'.VH 
lor  life,  pt-rpflual  outlawry.  Uirtiirfwithoii'  ri-iwn'alii>n  of  proof«.  llieKiilley» 


for»  term,  ttufl&ali,  tlu> 'umonile  lionomble'  and  temporary  oullawr^."' 
*8e^  iMpMially  the  onumoration  (pven  by  Jovmu,   "Cammwit.  '  - 
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Ktetv  the  bat»  of  Uir  rnnclem nation  at  that  of  the  acquittal. 
Thus,  whenever  that  is  tacking  (i.e.  that  they  do  not  state  the 
baiiis)  the  Parlcmcnt  »r  othiT  court  uniiuls  the  senlciiw  or  the 
jufl^ent;  nevertheless  it  pmnnuncc-s  what  is  the  same  tliint;  a.i 
tJie  sentence.  But  theParlements  and  courts  are  not  bouml  by 
this  formality.  The  decree  merely  rclicarses  timt  tlic  uniLMrfl  i.t 
condemn«)  for  the  crimes  are  imrued  in  the  char^."  ' 

TTic  old  pronsions  as  to  the  payment  of  costs  were  retained.  If 
there  was  a  civil  party  to  tlie  aclion,  they  were  biirne  by  him;  if 
there  was  not,  by  the  king  or  by  the  seigniors.  'Fhc  accused  was 
never  directly  rondemne«!  in  the  msts,  althou{;h  the  dvil  party 
had  recourre  a^ainsl  tiim ;  and  when  the  kinjf  paid  the  co^ts  of  the 
action,  n  penalty  was  pronounced  against  the  accused,  which  consti- 
luteii  a  kini)  of  setnilT. 

The  decrct's  of  condemnation  had  to  be  e:(ecuted  on  tite  same  day 
they  were  pronounced.  Only  in  the  case  of  women  bin  if^'ith  child 
was  the  execution  delaye<l  until  their  delivery.  The  sacrament 
must  be  ofTcrnd  to  those  .sentnierd  hi  dcHth.* 

If  the  aceusatioti  was  found  to  lie  bn-seleH-s,  it  would  üeem  that 
judgment  of  acquittal  shouhJ  nlwnys  be  pronounced ;  hut  that  was 
not  (be  case.  When  eoiideiniuition  difl  not  take  plair,  three 
wihitionii  were  possible :  attfuittal,  putting  nut  n/  court,  and 
"  further  inquiry."  Acquittal  was  the  pure  and  simple  rejection 
of  tlie  accusation,  and  j^ave  tlit;  acciiNfl  the  rifcbt  to  pnirccd  for 
damage.<i  apainst  the  civil  party.  Yiw  "out  of  court  "  was  a  less 
complete  acquittal:  "when  the  iieeused  is  not  discharged  ac- 
quitted, but  menrly  sou  out  of  court,  he  cnnnot  claim  damages,  not, 
bcinf;  completely  absolved.  This  kind  of  jmlgment  leaves  the 
accused  under  .tuspidon ;  he  cscapet  through  lack  of  proof."* 
This  kind  of  judgment  was,  however,  allowed  only  in  the  supreme 
courts.*  lastly,  the  "  further  inquiry "  was  merely  a  ppiivi- 
sional  a^xiuittal ;  "  thi»  last  upi>enrs  to  be  the  safest  and  most 
regular  of  all,  as  being  the  most  conformahle  to  the  spirit  of  the 
Ordinance,  and  it  slionid  take  pla^-e  »lieu  there  are  not  enough 
proofs  to  «)ndemn.  and  still  enough  to  prevent  acquittal."*  It  waa 
either  for  a  time  or  indefinite:  "  the  '  further  inquiry  '  for  a  time 
is  given  for  crimes  which  are  not  aliM>liite[y  atn>ciou.'t  or  the 
presumptions  of  which  arc  slight:  it  also  take«  place  in  all  eoacs 
where  there  U  no  otiter  party  tluu  the  king's  procurator  or  that 


'  Rovatmu  Hr  Lammtte,  "Mat.  crim."  p.  437, 

»  Tit.  XXV.  Arl«.  23  and  24.  '  SrrpUton.  "CwIp  «fim."  p.  408. 

*  Ifiiil..  •Todeerim."  p.  llHiO.  *  Mut/nri.  "In«!,  erim."  p.  ;i62. 
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of  the  setgniont,  and  where  it  would  have  been  proper  to  put  out 
of  eoiirt.  if  there  has  been  a  civil  party  .  .  .  the  indefinite 
'  furtlier  inquiry,"  on  tlie  contrary,  h  only  pniiiDunccd  in 
serious  cuses  and  where  the  presumptions  are  strong.  Tlie 
elTeet  of  this  in  I«  caitHe  the  arcitsed  »Iwa.vs  to  remain  '  inccrti 
et  dubii  status,'  and  the  public  pronei-utor  can,  if  new  protif^t 
arc  di:4covereU.  again  take  up  th«  pnuvcutiun  against  him  .  .  . 
it  is  the  puniKhnieiit,  luit  of  the  crime,  but  of  the  preHtimptions 
and  of  the  strong  indicjitions,  not  purged."'  It  seems  that 
an>'  on«  once  taken  in  tlie  coils  of  this  procedure  must  of  ncceit- 
sity  leave  behind  him  something  «f  his  honor  and  his  liberty. 

IX.  The  Oriiinan«-  de%oted  an  entire  titk-  (Title  XXVI)  to 
ap}>raijf  ("  appeHation-s"),  and  here  it  was  up|>arently  generous. 
The  accused  eould  appeal  from  all  the  judge's  deciäioiia,  not  merely 
from  the  judgnH-iita  on  the  me^it^.  hut  also  fmm  the  preliminary 
and  interloeutory  judgments  of  examination.'  In  the  case  of  a 
eondemiiation  to  an  afflictive  punisliment,  tlie  appeal  vas  taken 
riirwtly  Iwrorr  tlie  coiirLs ;  in  other  ca-iea  it  was  tJiken  to  the  \ya\\i- 
«ncks  or  to  the  courts  "  at  the  choice  and  option  of  the  accused." 
Fop  certain  very  .serious  condemnations  to  corporal  punishments, 
the  galleys.  peri>emal  outlawry,  the  "amende  honorable."  the 
appeal  was  a  matter  of  right  and  the  cause  was  necessarily  brought 
before  the  courts." 

Tlie  appeal  mjjtht  offer  some  resource  to  the  accusetl.  The 
procedure  wa.-*  not  necessarily  secret  nor  the  aid  of  counsel  aI>so- 
lutely  forbidden.  It  appears,  at  least  before  the  Ordinan«"  of 
1070.  that  one  distinction  must  be  made.  If  a  sentence  entailing 
afflictive  punishment  or  torture  was  involved,  the  action  on  appeal 
was  continued  in  the  same  forma  as  in  the  first  instance  and  with- 
out counsels'  speeches.  The  other  appeals,  on  the  contrary,  and 
«specially  those  froui  the  decisions  of  examiiuition,  were  judge«! 
in  the  same  form  a«  Üie  civil  appeals:*  if  the  appellant  chose 
the  oral  prf)rc<lure.  the  "oral  ap|)e»l."*  instead  of  the  written 
procedure,  as  he  was  entitled  to  do,  the.v  were  judged  in  court  aud 
upon  counsels'  sjKTcbes.  The  Ordinance  of  IG70  ratified  this 
practice.  Article  2  of  Title  XXVI  declares,  in  effect,  "tliatapi>eals 
from  permission  to  inform,  decrees,  and  all  other  examinations 
shall  bt^  bruugtit  in  the  hearing  of  our  courts  and  judges."  But 
it  was  sought  to  restrict  tliis  provision,  which  bad  only  been  pre- 


'  Uuuarl.  "  laiki.  nim."  p.  363. 
•Til.  XXVI.  .\rt.  6. 
^lbxd..pp  220,221. 


'Tit.  XXVI.  Art.  1. 

•■'Pratique  de  Boyer,"  pp.  117.  119. 
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scribed  to  accelerate  the  judgment  of  appeiils  upon  the  measures 
uf  fxjtmiiiation.  "  The  appe-uls  from  judKnitnts  of  cxaDiiiiatiuD, 
or  preliminarj-  judgments,"  says  Muyart  dc  Vougtuns,  "should 
he  brought  before  the  «lurts  am!  judjje-i  at  public  hearing.  <  «ii- 
sequenlly,  the  appeal  from  inlrrl^ot'ulor^  judgments,  which  are  not 
mentioned  in  th!s  article,  sliuuld.  like  that  fn)!»  liiiiil  judj^entj», 
be  judged  ill  the  ehaiiibiT  wilb  clost-d  diiors  »ml  l»e  subject  to 
judges'  fees,  in  the  same  way  a»  those  in  «rieten  actions."  '  This 
power  w«9,  moreover,  rendered  «luiost  illusory  by  the  article  of 
tlie  Ortiirujiice  whieli  provided  that  "  no  apiwal  can  prevent  or 
rrtard  the  execution  of  the  decrees,  the  examlnjition,  and  the 
judgment."'  If  the  action  was  judged  with  siifücient  celerity  on 
the  moHt:i;,  the  incidentnl  nppeni  was  jud^e<l  at  the  same  lime  and 
in  tlie  Slime  form  us  the  lippi-»]  upon  tlic  inerit.s.*  Here,  howirviT, 
one  door  wan  open  to  the  defense.  It  wa»  possible  to  plead  liia 
cause,  not  upon  the  merits,  but  upon  an  incident ;  only,  he  must 
not  deluy,  and  credit  aiwl  money  were  nece-isary  for  ttiis.  "  In 
the  lower  criminal  courts,  and  in  the  debates  created  by  various 
incidents  relative  to  «ppejüs  and  eerljiin  act.**  of  examination,  the 
counsel's  speech  will . erelong,  be  adniitled.  President  Siguier  also 
remarked  that  the  ToumcUc  has  grunted  bearing  '  subsequcnlly  and 
for  a  verj*  long  time.'  The '  feuil  les  d'aiidience '  prove  tliüi  custx>m ." ' 
The  only  safeguanl  which  the  accii-scd  found  in  the  prucwlurc 
of  appeal  from  final  judgments  In  the  actions  seat  to  tlie  criminal 
side  was  the  higher  standing  of  the  magistrates.  There  was  no 
real  argument.  Attorney-General  Siguier  is  compelled  to  ac- 
knowledge "  that  the  Ordinance:  limits  almost  all  the  apiwal  pro- 
cedure to  interrogating  the  accused  upon  the  prisoner's  scat  or 
behind  the  bar.  "■'•  —  '■  This  interrogation  in  the  court  is  the  lime 

'  "In«,  criio."  p.  832.  •  Tit.  SXYI,  Art.  3. 

'Strpilhn.  "Codv  erim.*'  p.  U41:  "This  artidi'  ducK  not  indtoato 
that  thi>  appeals  whi(>b  it  meoliooa  shall  he  ailjudii«d  st  tbo  hcwine :  it 
only  ptvvtde«  that  they  may  h«  broiitr^t  th*"!^;  Ini*  lf«v<*  iho  ^iidRi-  kt 
lilMTly.  whrn  a  ftnal  juäcmont  luut  iDtrrvpncil  in  tlii^  (Hjurt  of  lint.  inntuniNi 
afU-r  tlip  upjH'«!.  to  juiIkc  hy  vrritiuB  in  case  uf  upiu-ul.  It  is  pro[KT  Ihcii 
to  (l<v'(il(-  ti'ii  oiil>'  tipuii  ilui  i'XniiiliiMlidii,  Init  nlM>  »i\toa  ttio  ap|»'al  from 
ihi'  &aa\  iuilemfDt  rendpred,  on  a  ooosidc ration  of  Ibt-  doounifDls.  Al- 
thoUi:b  lliut  rule  is  not  ubserved  la  tbt-  jurisilk'lton  of  tho  Forlcraeut  of 
Pari»,  «v  in  Bunnndy  are  accustoni«d  lu  follow  it." 

*"*Notlo<t  Mir  les  ar^hivM  du  FaHinK^nl  du  I'aris,"  by  ^1.  Grün.  In 
ßfiutane.  ".^clei  du  Pftr!^m*-nt .'■  vol,  I,  p.  TJT,  -  Thi'TP  wm.  bowrvce. 
a  It'odfui-y  lo  n-stori'  tlic  inf«Tinr  crintinni  t-ourt»  to  the  purolv  writlrn 
Iirurr-diiri.- ;  "In  Burffuiidy,  minor  rrimi-«  mrc-  oll>-ii  Iritil  liy  »tiIIi'D  pro- 
ceeding«" {StTiMnn,  p.  977).  Wp  n€)tp,  «ofivcrwly,  Ihot  ib.-n?  «a»  siill 
trial  in  court  anil  pltwliogs  wbvD  a  niQuilwy  was  itwued  oud  oji  objeotiou 
was  lodin^  to  it«  puhUnation. 

'  "  K(J<iuisiloire  de  1786."  p.  157. 
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for  the  awiisw!  to  allege  his  «itnplaints  «gainst  the  sentence, 
and  i-urisitjueiilly  hi»  justification.  This  is  tlic  reaaoii  that  the 
clause, '  Heard  the  accused  as  to  his  reasons  for  appeal  ajid  crime 
imputed  to  him  '  is  always  put  into  the  decrees." '  In  this  re- 
spect, must  of  all.  the  repurtiug  judge  was  all-powerful.  It  must 
not  he  fwrfjottcn,  I.»csidfs,  that  tJuwc  accusi'd  of  "  pr6v6tal  "  and 
pre^idtA.1  crimes  were  tried  in  the  la.st  resort  by  the  provost 
marshals  or  the  pre^^idials. 

The  prosecution,  on  its  »idc,  c«>ul<!  appcul.  "  The  king's  pn>- 
cnralors  or  prooiiratürs-fisral  may  appeal  '  a  minima'  from  .i^n- 
tences  which  they  do  not  consider  to  be  in  proportion  to  the  kind 
and  seriousness  of  tin-  crimes,  and  in  lluit  respect  do  not  con- 
form to  their  motions."  *  The  civil  party  could  also  appeal  "  on 
account  of  an  inadequate  award  nf  civil  reparation,  civil  interests, 
or  damages."  lu  thu-te  cases  where  the  appeal  was  not  a  matter 
of  rif-ht  the  different  parties  could  make  It,  so  lon^  as  the  action 
had  not  underdone  limitation,  but  waiver  of  this  riglit  and  ac- 
quiescence in  the  jiKl>;iueut  was  allowed. 

The  apjH-al  was,  Iti  gciicrat,  suspi-iisive  (we  refer  to  the  appeal 
tud^i^l.  not  to  the  period  frrantetl  to  make  it).  If  a  .wntjenee  of 
condemnation  was  involved,  the  execution  of  the  punishments 
was  suspeiidetl ;  but  |K-cuiiiary  punishments  were  csecnitcd  pro- 
visionally, p^o^'iliel^  they  did  not  exeeed  a  certain  amount.*  Where 
det-isions  of  examination  were  involved,  on  the  other  hand,  tlie 
ap{M-Nl  was  not  suspensive;  tli«  only  exception  was  when  the  exe- 
cution of  the  decree  wuuhl  hav(!  caused  irre]i&ral>le  damase,  as 
in  the  case  of  sentences  to  torture.  The  custom  of  "  decrees  for- 
bidding the  coiitiiuiation  of  tlie  examination  "  wa»  not  totally 
abrogated ;  but  it  was  restricted.*  As  to  judgments  of  acquittal, 
in  the  ea-ie  of  appeal  by  the  public  pnisccutor.  the  aren.srd  must 
remain  in  prison,  and  if  "  the  appeal  '  a  minima  '  has  not  been 
lodged  until  after  the  prisoner  shall  Imve  been  released  and  freed 
from  iuiprisimmcnt  at  Ibe  time  of  the  jtmnuunring  of  the  judgment, 
tile  prisoner  shall  be  bound  to  be  in  readiness  at  the  time  of 
tlie  judgment  of  the  action."*  If  the  civil  party  alone  had 
&pi>eüled.  tlH>  BpiH-al  pniiTnled  us  in  a  civil  ai-tion.  In  regard 
to  details,  the  Ordinance  minutt-ly  regulated  the  procedure  as 
to  the  appeal :  it  also  restricted  the  rigtit  of  evocation  of  the 
courts.' 


^6."  p. 
.  -Mal 


■  Rotutta»  lit  Lacombr.  "Matittrea  crim."  p.  481. 


>  "  fUquishoiro  dv  1786."  p.  ISO. 

totutta»  lit  Lacom 
»Tit.  XXV.  ,\rl.  6. 
*  Rouitrau  itr  Lcatmtte.  "Mat.  erim."  p.  480. 
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X.  A  final  n-coursr  iniKtit  In-  «viiiUlili-  t<i  the  oiiKicmn«!  ptrson. 
but  it  was  not  mentioned  in  the  Ordinance,  for  tlie  reason  which 
we  ähall  Stat«.  This  was  the  recourse  to  the  king's  council,  the 
Hi>i»licyitiuii  for  u  writ  uf  err»ir.  Tlit-  jud^mt-ms  of  the  Jiujm-nie 
courts  were  final  and,  on  principle,  wuUi  not  be  attacked.  They 
Qii^ht.  hon-cver,  he  unniilleü,  timnks  to  a  tlieory  which  plaj-s  a  grvut 
part  in  ancifiit  law.  and  of  wliich  we  shall  hai-e  to  speak  very  siion, 
that  of  justice  Tr3f^rt(4.  All  justice  resided  in  the  king  utid  cma- 
nate<l  from  him.  I  n  delegating  xts.  exercise  to  his  ollicer»,  he  none 
tile  less  retained  the  plenitude  of  it  within  htm»eU,  and  could 
quash  deeiäions,  iucludi»];  those  of  tlie  supreme  courts.'  But  the 
appeal  could  only  he  haaed  on  a  violation  of  the  law.  "  It  ü 
equally  permi-^sihlc  tn  rlaim  the  qiwshing  nf  a  judgment  when  it 
has  been  rendered  coiitniry  to  tlie  provis-ions  of  the  Ordiuances 
and  the  customary  law.  TTic  reason  of  this  is  that  tlie  supreme 
courl-''  are  no  lesN  under  the  obli^fation  to  i>))mt\'«  the  laws  than 
the  inferior  judges."'  Attorney-General  S^uier,  jii  ouc  of  hi» 
addreasca  to  the  court,  which  we  hiive  quotetl  wveral  time^,  ex- 
plain-H  tJie  dm-trine  at  le»;rth.  "  'Ilie  leiri-siat ure  has  not  forEotten 
that  the  dignity  of  tlie  magi:^tracy  docs  not  shield  it  from  the  de- 
ception» and  weakuesNe»  common  to  huDUui  nature.  It  has 
recogni2ed,  pmbabiy  by  jienwinal  experience,  that  tr)  err  is  human. 
and  that  e\'eii  the  m«:it  careful  of  mi:n  may  make  miirtakcä,  without 
being  aubjeet  to  the  accural  ion  of  bias  or  betrayal  of  his  tni^t. 
'nie  law.  the  piiaraiity  of  the  rules  made  by  itself,  jealous,  ut  the 
t>ame  time,  of  the  forms  which  it  lia?  »anetionrd.  and  in  whieli  nlonc 
it  recogniTes  \ts  work,  haa,  from  an  excess  of  precaution,  thought 
fit  to  allow,  after  till  the  stapes  of  jurisdiction  Iinve  been  exliausteii, 
rccourar  mill  I»  the  .S<ivrn*iKn  hiuiM-lf,  in  vüm.-»  where  jiidtinicnt 
haa  Iieen  reiidere<l  contrary'  t<»  the  pn>vi5ion  of  the  Ordinances, 
and  in  all  those  where  the  prewriltetl  fctrms  have  not  been  exactly 
observed.  Kvery  ttnidenined  man  lia.t  thu.-i  a  nay  of  cM'ajK-  fnim 
the  condemnation."*  The  applic-atiim  wns  brought  before  the  privj- 
council  "  consisliiiK  of  tlie  ("hancelli)r.  four  secretaries  of  State. 
i^tate  councillors,  and  ma.st*rs  of  requests,  who  sen*e  in  it  by  rota- 
tion .  .  .  tlie  masters  nf  re<|uests  rejMK  the  matters  to  the  privy 

■  Brfor«  the  tbeorv  ot  rapeal  to  tbo  oourt  of  cOBsgitioo  look  ehnp«;.  lhi>rs 
«xiithMt  aoolber  molnod  m  attaokini;  tbi>  d«on<M  of  the  mpr«in«i  nourtii, 
nuRiltly,  Ihe  nmtMinraU  af  rrror,  whinli.  niorpovvr,  XtM^rA  for  a  lone  ^OM 
Mtntnim-ntly  wilD  tbs  rM)oDr>0  to  tbrt  oourt  of  «OMAttoo,  imd  wbiob  tb* 


Ordtiuiuoe  of  IGG7  tibrocatod. 
lion.'" 


8e«  Gv1^o^.  l'Räperluirc."  uiKler  "Cum. 


'  Outfof,  "RAwMolre."  tee  " Caattrtion.' 
•  ■'  (Mquiritoire  de  178G. "  p.  ». 
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«)uncil." '  Refusal  of  the  application  followed,  or  quashing  aiifi 
remand  to  a  new  jurisiiiction,  accorditiB  to  tlic  partirülur  caäc. 
The  procedure  was  setttetl  in  a  definite  fashion  by  the  regiilatinn 
of  llie  (^luiic'il  i)f  2Sth  Jiiiie.  17;18.  the  prnvisuins  of  whiHi,  as  we 
loiow,  have  partly  pa&aefl  into  our  modern  legislation,  tn  criminal 
mnttors,,  thi»  rej^hition  require«!  the  dejioait  of  u  penalty  and  the 
"  mise  en  Ctat."  provisions  which  were  adopted  U.v  our  Code  of 
Criminal  R.\amination. 

This  was,  to  all  fti>pearance,  a  powerful  weapon  to  plaoe  in  tlie 
hands  of  the  ac-eused.  These  protwdiiigs,  written  and  hristlinj» 
witJi  fnrmnlitic^i,  wen-  hound  to  be  very  uftrn  ndilled  witli  errors 
rendering  them  null,  and  memorial»  enuld  he  presented  to  the  king'a 
coundl,  whieh  were  unfailingly  published.-  Yet,  it  amounted  to 
nothing;.  The  [»»»iliilily  of  tmn^n^;  Uiis  recfiurac  wa.s  often  the 
result  aniy  of  royal  favor.  In  effect,  the  appeal  to  quash,  when 
brought,  did  not  stay  the  execution  of  the  judgfuenl.  In  civil 
«cliuns,  it  did  not  prevent  the  claim  from  producing  its  result, 
execution  liavuig  no  irreparable  ««iisequenws.  Iij  criminal  pro- 
eeedings,  the  hand  of  the  executioner  had  often  intervened  before 
it  had  been  poäsible  to  reach  the  king's  council.  An  additional 
favor  of  His  Majesty  wa»  necessary  before  a  quushinf;  was 
poiutible,  in  the  sha\w  of  an  order  from  the  sovereign  staying  the 
execution.  "  In  ci^'il  actions,  the  judgment  which  is  attacked  is 
executed  all  the  same;  hut  in  erimiiinl  mutter»,  the  extraordinary 
remedy  of  appeal  to  the  sovereign  should  be  preceded  by  a  sur- 
pcnsion  of  execution  of  the  judgment,  because  it  is  not  In  the  power 
of  the  magistrates  to  suspend  the  condemnation  which  they  have 
pronounoed."  ■  This  «aving  order  intervened  frequently.  The 
ÜLst  yean  ttl  the  absolute  monarchy  are  not  alone  in  offering  fre- 
quent examples  of  it.*  In  order  to  obtain  it,  influential  entreaties 
were  necessar>*.  or  some  happy  chanee.  such  as  the  passage  of  some 

'  Gufjot.  ""IWpert.."  a«t  "Consei!."  He  remarka  that  "n»  petition 
to  qiuMD  eiui  hv  bniUKht  b«<fun.'  tbo  oouucLl  until  it  lius  beeu  Rrst  ooinmuDi- 
e-ated  t«  ihe  iM>mini8fiion«irs  yeD«rallf  nppoi&tod  for  th«  iDvmtig&tioD  of 
<rlitiiiiii  in  (wii«tii>ci." 

'  t?Hup(.  '"[Wpert.."  undiT  "Ca»»»tion."  "No  requcot  may  bo  di»- 
tribut«cl,  nor  iwnMiltftlinii  »or  memorial  printed  n'lativit  to  elaiins  In  oaaaa- 
tion,  before  thewt  Haim»  have  bei«in  orderttd  to  be  eommunioalecl.  Tbia  i» 
vhy  advugati'ft  in  the  CqudcII  are  forbidden  lu  ttiga  «Titings  of  Ihia  kind. 
Tile  potties  or  their  counsel  can  utily  distribut«  ainoni;  oomtuissioaera  or 
4ther  jadees  their  pleadtiiic"  >n  mauti^oript." 

'  SigHUr,  "  R^uisitoiri^  "  i-ilod  pp.  W.  ID. 

*  Soa,  for  in!itanRi>.  "Cnrrr-ipondnnpo  adminiElrativ«  not»  I./>ii)b  XIV," 
vol.  1 1,  p.  IKl,  denliiiR  wilh  »orKtrrvrn  oundcmnod  lu  Ih'  burned  alive ;  llin 
courier  arrlvnt  gii  t^  very  day  »{ipainted  fur  the  ««eculioa:  |>.  IDO 
deaU  niih  ibe  ease  uf  a  woioaa  who  was  baneed  and  survived ;  ef.  p.  2O0. 
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great  pfTsonupe  thmiij;li  the  priivinci'.  Fnfjucntly.  tlir  mrssciiKCT 
wht>  liore  tlie  ordpr  (iid  not,  a-s  in  the  old  tales,  arrive  until  the 
scaffold  was  alrendy  prei)arpd.'  The  applicntion  for  n  writ  of 
emir  waM  Üht  only  riirthücl  uf  t^xlmunliimry  rcaiurse  avitilublc 
again.Ht  criminal  judgments  hi  tlic?  last  resort,  'iliey  cxiiild  not, 
in  effect,  be  «ttncked  by  the  bill  nf  re\new.' 

XI.  The  [»nicecluri:  by  eoiiiuniaey  which  the  Onlinance  contains 
is  that  of  the  prior  law,  simplititfl  and  stated  precisely.  !f  !t  was 
found  itnpussihle  to  execute  the  wHrrant  fi>r  the  arre.it  of  the  ac* 
ciisfd,  scarcli  for  hin  person  and  an  inventory  of  his  property 
might  tic  humIc.  Then  cHnie  n  subjHi-na  nt  a  fort nlj;! it's  nutioc, 
and  a  RiimmonA  at  a  week's,  by  a  >iiiif!le  piihii<-  proclamation ;  any 
other  delay  was  forbidden.*  \ext,  a  jiid^cnt  intervened  upon  the 
motions  of  the  piihllc  pnisecotor,  onU-rin^  the  corifirnuLtion  of 
the  witnesses,  which  was  equivalent  to  confrontation.  Finally, 
"  the  same  judgment  shall  declare  the  ctmtiimax  projK-rly  examined, 
make  the  awnnl,  aut.\  contain  (be  cnndemiiattim  of  the  accitseil." 

The  cssi'iitially  revocable  nature  of  the  judfini*^nt  of  contumacy 
WHS  clearly  shown  by  the  pn>hititioii  tn  insert  the  clause  "  If  taken 
and  apprehen<Ieil  can  be."  Instead  of  real  execution,  tlial  being 
impossible,  an  execution  in  effis>'  was  organized  for  capitnl  pun- 
inhmcnt,  for  M>mc  other  punishments  |>osttn^  up  njHin  a  list 
in  a  public  place,  or  still  others  the  .service  of  the  judgment  at  the 
accused's  residence.  This  was  a  matter  of  great  importance:  it 
made  the  periinl.t  bejnii  to  run,  at  the  expiration  of  which  üerious 
forfeitures  were  incurred. 

At  whatever  period  the  condemned  person  might  present  himself, 


■  This  is  what  we  iw&d  in  a  Memorial  whioli  we  shftU  exaraioe  lain- ; 
?'Come  to  your  «enses."  th«  Abltf  taüA  to  him.  "all  is  uul  lout;  try  lo  UAI 
your  "tory  ;  the  kri?p<-r  of  Ihc  (»esl»  is  here;"  jwhinh  wtu  iJlo  «ue),  "I 
nhsll  hmvv  bitn  proaeot  *  «.»queKt  bv  *  perwn  imv-iog  dup  credit  nt  th« 
{■"n-nvh  rourt.  .  .  .  TIil^  unwlum  irf  llif  leicü<lnlurv,  nml  ibe  titnlAoer  of 
tbf  wwrtJiy  nbii-f  jtmi<^-  ^K•nl  lo  M.  llii;  Mtutiu>%  wf  Ik'IW-uf,  prxx-unitor 
SMipral  In  thi>  Pari  em« -nt  or  Rnucn.  thfi  onler  U>  may  thn  vXM^titiMii.  .  .  . 
It  was  time,  rnr  ibe  nrilxni  wert'  ^v«a  and  tbi-  oxi^ulion  &xed  fur  tbo  next 
day"  (Mimoit*  lie  Ltfuturboi.-.  pp.  7.  8.  II). 

*  The  contrary  uuulil  ^■•riTi  lo  n-üull  from  r«rtain  t«atiinanie«  of  our  old 
jtiriu-onMiIt« :  •■■*■  .Xtuytil  ,{r  Vouytane.  " Iniilllulwt."  p.  368.  Bui  that 
nboulil  Ih'  iiii(li'r*t<M>>l  unly  in  tbc  eaw  wh^n-  tbf'  lu-iion  follows  ibi-  "ordi* 
nao'  "  rorm.  tbal  r>f  civil  action«.  Jptmm  cxplMti*  it  vrr>'  welt:  "OiM-ran 
aim  Bpimkl  by  bill  nf  n-vivw  acainiit  tbe  dMn<nt  ami  juiltrnx-'nta  in  the  Innl 
rc»ort  Tvndi>rM  in  priiniaal  matten.  «Itliouih  final,  'chrn  thrv  katf  bt^n 
reniierni  in  ptibltf  A/uriny,  and  grt'nitnlly  aiminKl  nil  thu«»  ai  i-xiitnination" 
("C'ommenlaire  suf  rOmlonnanee."  p.  1^).  ^OumK,  "It^iw-rt."  Vow 
"  It«<vi6ian"  :  "Lc'lten  of  nvt«i<m  am  in  pruniusl  mutters  vi-ry  ut>>rly 
wliAl  bill»  of  review  arc  in  civil  matters."  C/.  DtipulVi  "Moyeuit  de 
droit."  p.  67. 

■Tit.  XVII,  Art*.  7-10. 

344 


TiTiel,  Cii.  II] 


ORDINANCE   OK    1670 


15  4 


as  Kmp  as  thp  action  «as  not  prpscribrd,  the  jiidKraent  by  fontti- 
laac^'  <lr(>ppeil  iks  a  mAtter  of  taw  ; '  but  at  the  eml  of  a  year  or  of 
five  years  (.t.'rt»iii  (.-ffcfts  rciauincd.  At  thr  ciid  of  »  year,  the 
aecriHNi  profits  im  tlie  |»ers«mal  pntiHTty  of  the  contuinax  anH  the 
purt'ha:5e  price  arising  friim  the  sale  of  his  movables  were  finally 
ii^i  til  him  ;  at  thc<.-ii(I  urfiv-cyi-ar.s.  "thcpccuiiiarvcmKli-mnatiaits, 
penalties,  and  cniifiscatiotis,  wi-n-  n-ßardcnl  as  anardi-d  after  hearing, 
and  nuikcd  as  if  onlered  by  judgment."  '  Civil  death  was  then 
incurred  in  a  definite  fashion  if  the  punishmeiit  carried  l>y  tlie 
judgment  was  of  a  fliaractüP  to  warrant  it. 

When  the  a)ntuniacy  was  [>iirged,  the  (mnfrontatinn  of  the  wit- 
n<^'tes  with  the  accused  was  proceeded  with,  notwithstanding  tliat 
it  had  already  been  deehired  in  a  jiidpment  that  the  coiifirnifltion 
was  equivalent  to  ciMifroiitation.*  If,  however,  the  witm•s^es  had 
(lied,  OP  if  it  was  impossible  to  confront  them,  their  depositions 
remained  admissible ;  only  ii  confrontation  on  paper  was  made, 
and  the  only  po-öibte  ubjeetiiHis  to  witncMcs  were  those  Mipported 
bj'  documentary  evidence.  If  the  accused  had  been  captured  at 
the  outset,  and  had  escape*!,  but  only  «ince  hi»  interrogation,  the 
action  continued  eonfrontatively,  notwitlistÄndinß  hia  absence.' 

Besides  the  procedtircs  which  we  have  sketched,  which  were  the 
normal  orwa,  the  Ordinance  described  several  follower!  in  exoep- 
tioiuil  cases,  'nie."*'  were  tlic  actions  bruujiht  nufttn^i  *icaf  and 
dumb  persons,'  those  broujjht  against  communities,  —  cities, 
towns,  xnllage*.  corporations,  and  societies :  and,  finally,  the  odious 
proseculioiis  wliich  tlie  ancient  taw  sometimes  directed  aijaiusl 
the  corpse  or  the  memory  of  a  deceased  person.' 

§  4.  Raserved  Juitieo,  and  Latfcen  from  the  King.  —  Such  were 
the  rules  of  criminal  prot'edure  according  to  the  Ordinance  of  1(j7ü  ; 
but  certain  eireumätunecs  mi};ht  interfere  with  it  or  stop  its  course. 

In  ancient  France  it  was  quite  true  to  sny  that  all  justiec  ema- 
nated from  the  kinjr.  .\lthoußh  he  had  uiidoiibtcdly  dek-gHtcd  its 
exercise  to  the  judicial  offiecrs,  he  eould  Intervene  whenever  he 
cfaosc.  This  was  the  theory  of  reserved  justice:  and  It  gave  rise 
to  fftterx  nf  mrrci/  ("  lettres  de  grfiee  ")  emanating  from  the  king, 
a  generic  term  embraeinKiiumerüiis  \'urieties.  "  Nothingwas  more 
wortliy  of  the  good-will  of  our  kings  tlmn  tlie  reser\ation  they  made 

■  Tit.  XVII.  Art.  2S. 

'  Down  lo  iliRt-  lime  tin-  parlies  Iia<l  boen  enlitl»!  to  suo  forpnymi-iit  of 
th^iir  damn«:«'!'.  I>ul  an  eiviiig  •«•urit-y  iSi^pUlan.  p.  STO).  Tlii*  »yHlem 
wiwvpni- timplo  Mid  it  O&nalcd  many  diflftcuU»«"  which  prüM-nt  lhoni»eIv«« 
Ulliler  tW  rxii'lioi'  law. 

'Til.  .WII.  Art,  10.  'Tit.  XVllI,  Art.  24. 

•Tit.  xvm.  «TiU  X.XIl. 
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of  this  iwwtT,  at  iIh-  some  time  tliiit  llicy  intnistvd  to  the  magiv 
trate»  the  care  of  ivndirring  Justus  to  their  ftiibjecls ;  it  is  «luivalent 
to  saying  thai  l)ie  power  of  the  latter  is.  nbovc  nil,  limited  to  pur^u« 
the  tTinie.  to  jintiiuuuL'c  the  jmnishinent:«  iiiul  sec  that  Ihev  are 
executed;  but  thut  tlic  proM.'cution:j,  the  coiiJemnatious,  and  the 
execution  cea»e  immediAtely  it  pleases  the  monarch  to  Interpol 
his  authority  und  to  declare  the  rritiu-  and  the  aontsatirin  tn  lie 
extinct."'  That  was  not  all.  The  king,  as  the  dcpositorj-  of 
omnipotence,  coiild  not  only  stay  the  course  of  justiu.-,  hut  could 
al-M»  siipplfjneul  his  action  iti  a  mysleriuiis  w«y  by  means  of  "  let  tnw 
de  cadict."  Let  us  examine  tlivsc  two  kinds  of  letters  a  little 
more  minutely*. 

The  term  "  RrSce."  mere>',  or  kind's  pardon,  aoconlinR  to  .luu^se. 
is  a  generic  term  embracing  all  the  letters  emanating  directly 
from  the  sovereign  power.'  There  were  numenjiis  kinds  of  them, 
and  tlie  Ordinance  cart'fully  speeifii'd  them  all.  but  they  all  be- 
longtrd  to  two  types.  'Ilic  lirst  *if  tlicac  appeared  after  u  stm  tenet' 
pronounced,  for  the  pnrjxjsc  of  staying  it.t  execution,  llie  others, 
more  foreible,  stopp«!  .ill  procedure  and  even  obliterated  the  crime. 
Tile  latter  com-siwiwiiti  to  what  we  tall  to-daj'  mv  act  of  amnesty, 
with  this  difTerenoe,  timt  they  w«re  granted  in  the  interest  of  a 
men-  private  individual, 

Tlie  most  imijorlant  of  the  letter»  of  merc>-  were  those  of  rof/at 
parJon  ("abolition").  "These  are  they  which  Hi»  Majesty 
grants  for  private  individnnls.  Bcciised  of  crimes  which,  according 
tn  the  pmvisinii  of  the  laws  und  ordinauL-e:^  of  the  kinK^htm,  deaerve 
capital  puniHhmciit.  Tlieii'are  only  granted  in  rar«  cases  and  for 
weighty  re«»on?.  and  are  only  given  out  in  the  offiw  of  the  great 
seal."  Tlie>-  usually  iuler\'ciicd  l^fore  the  wutencc ;  howe\Tr. "  aa 
tile  king  declarvii  that  he  pardons  the  crime,  no  matter  how  it 
happened  .  .  -  they  could  be  obtained  even  before  the  jiidtrment 
of  eondenuiaiion,"  *  The  iettera  <^  remimou  ("  leitres  de  rfiiiis- 
sion  ")  were  of  ratlu-r  a  curious  character;  they  were  granted  for 
"  iiivoluntnt>'  Iiomioides  only,  or  those  which  had  Iwcn  committed 
under  the  necessity  of  a  lawful  defense  of  one's  life."  What  was 
the  necewity  for  these  letter»  of  reioi«$ion  when  lawful  self-defeiiM! 
exchiderl  nil  culpability?  The  reawin  was  that  in  France,  at  that 
prrioi].  "  although  the  crime  had  been  committed  for  rtasonable 

'  Jl/Mjiarf.  "  Inst."  JP.  Iff*. 

'  "Commwit,"  p.  322.  They  wct*  disiin^iishf^l  from  l-lUr*  oj  jii*iUe 
piTopitri.v  *»  oallrd.  liki*  Ituxr  of  «piMttI,  or  uf  liilU  a{  n<vU-w,  wtiicli  wvrt, 
aa  bo  Bpettk.  nicrr  romialilir»  of  prucedun.-. 

■Ktiyarr,  '*ln»l."  p.  110. 
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cause  and  under  the  necessity  of  lawful  self-defense,  one  could 
be  punishtt)  fur  homicide  in  thi*  «I)simiw  uf  letters  of  rt-mission,"  * 
For  invuluulary  »r  amdentai  hinnieidv,  thu  same  thinj;  was  allowed. 
At  bottom  this  was  nothing  but  s  Hscal  proceeding.  There  va» 
also  antitlu-r  kind  of  letters  of  reDiiw^ioii.  Tliis  was  n  reproduction 
of  letters  of  royal  itardoii  ("  lettres  d'abolition  ")  cHUched  in  differ- 
ent terms.  The  letters  nf  pardon  ("  lettrcs  dc  pardon  ")  were 
granted  for  those  orinie^  *'  which  do  not  involve  ilie  ]>uni:diuient 
of  deatii.  but  whieli.  nevertheless,  cannot  be  excused.''  All  tliese 
letters,  which  arrested  the  course  of  justice,  constituted  one  of  the 
pin}[iH-s  of  the  Old  fifgime,  and  ihe  States-fieneral  had  often  pro- 
tL-yt«!  aßainst  this  abuse  :  •  but  it  bad  not  been  able  to  obuin  any- 
thing bnt  the  derlnnilions  contained  in  the  Ordinances,  by  which 
the  king  renoiineed  \w  right  of  pardon  in  the  miire  serious  cases. 
The  Ordinance  of  1G7U  contained  an  enumeration  of  this  claas  of 
oinics.* 

The  other  letters  which  remain  to  he  mentioned  did  not  inter- 
vene until  after  the  condemnation.  Tliesc  were,  first  of  all,  the 
letters  fo  he  at  taw.  "  pour  eater  i  droit,"  whicli  were  neces.sary  to 
the  contumax  five  year«  after  the  eseeution  by  efRg,v,  in  order  ti» 
prevent  the  confiscation  of  his  property ;  then  the  letters  of  recall 
JTom  baniikmmt  of  Mr  gaUnjs,  "  Iwiii  tie  gal&rt^s,"  and  the  letters 
of  covimutatioit  of  punUhmrtU,  "  enm mutation  de  peine,"  similar 
to  the  letters  of  pardon  ui  force  tonlaj' ;  the  letters  of  rehahi/ita- 
tion,  "  rehabilitation."  f^rantctl  for  die  purpose  of  reinstating  the 
condemned  in  his  honor  and  his  property ;  in  them  it  is  always 
presumed  that  he  had  sntisfie<l  the  punishment,  and  paid  the 
civil  damages ;  they  are  obtained  for  those  who  have  died  as  well 
as  for  living  persons.  "  Finally  came  the  Irttfrg  of  rehearing 
'  lettres  de  revision,"  granted  by  the  king  for  the  reexamination 
and  new  trial  of  a  criminal  action,  either  on  account  of  defects 
«►f  nullity  in  regard  to  form,  with  which  it  may  be  tainted,  or  be- 
cause of  the  apparent  injustice  in  substance  which  it  contains. 
These  perform  the  «ime  duty  in  criminal  actions  as  the  tetters  in 
the  form  of  a  bill  i>f  n-view  do  in  civil  actions."  * 

Although  all  these  letters  constituted  the  exercise  of  reserved 
JHttirt.  tJiey  were,  however,  connected  with  the  delegated  jurisdic- 
tion in  30  fur  tliat  they  luid  to  be  enrolled  ami  ratified.  "eiit£ri- 

■  Routatavdt  Lar^mhf.  p.  83:  tf.  Mvytni.  "Inat."  p.  M2.  This  was  not 
<iuiu<  in  AMMirdsiK-p  with  i\w  thvory  wliich  propoaed  to  olfi<4  IawFuI  8<?If- 
otifwiiM  nmoDK  the  jiistiflcAtiv«.  fael«.     See  Joustc,  p.  4ft5. 

•Sm /Vn(.  I.  p.  121:    II,  t91,fi&5,  5«:    ni.  ISO;    IV,  $4. 

•Til.  XVI,  An.  4.  *  Muf^rt,  I'lqrt."  p.  114. 
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nfe»,"  by  the  tribunals;  t«  wit,  by  tbe  courts,  if  gentlemen  were 
«mccmeci.  ami  by  tho  presidiiils  ami  bHilinioks.  if  pielieinns  were 
ciiiiocnittl  (Arts.  IJ  and  i;J).  Tliis  raiifiraliiiii  wiiä  not  iilnays 
a  mere  forniulity.  In  certain  cases,  the  judges  were  required  to 
miike  eerlain  whether  the  letters  "  oimfonn  to  the  charges  and 
infoniialiciis."  and  if  iht-re  was  not  agrtirim-iit  bi-twei-ii  llimi  in 
this  rKspect  they  prdceeded  with  the  jud|(TQcnts;  "His  Royal 
Majesty  hiivinj;  b(?en  dfceivwl.  the  crime  whidi  Is  then  prosecuted 
h  not  the  oiif  which  I!is  Majesty  lias  pardoned."  It  was  the 
same  in  the  case  of  the  letters  of  royul  [lurdun,  remission,  and  par- 
don. If,  on  the  other  Iiatid.  tlie  crime  was  heinou.«,  or  e.Hi>tH.'ially 
if  it  was  one  of  those  in  regard  to  which  the  king  had  renounced 
biH  ri);ht  of  pardon,  the  trilmnals  could  prv»etit  protests,  the  eourts 
to  the  kiiiR  directly,  and  the  other  jurisdictions  I«  tlie  Clianeellor. 
In  the  case.s  of  letter*  of  rccnll  fmm  eondenmatiim  to  the  galleys, 
commutation  of  ])uiiishment,  and  rehalillltation,  they  must  !«•  ruli* 
fietl  "  w*ittmut  inquiring  as  to  whether  they  e(>nf«rmc<l  to  the 
chjirgi'S  and  inform utinn.s,  e«f  |it  a.s  n-gards  the  ri^lit  of  n-pre^enta- 
tion  ";  but  as  a  guaranty  of  gtmd  faith,  the  decree  or  judgment 
of  eondemruitlon  had  lo  be  attached  "  wndor  the  counter-seal  of 
the»;-  letters."  The  Ordinance  oriKUialed  it  kintl  of  litl^nUK 
procedure  for  the  ratlfiejition  of  the  letters,  in  which  the  private 
proseeutor  and  (he  public  prosecutor  took  part,  Tlie  letter*  of 
rehearitiji;  gave  ri?«  l«  a  reiiular  a<-ti(Hi-  It  was  ne<-v>«ary.  in  »nler 
to  obtain  them,  to  bring  an  action  before  the  king's  council  ( Arta. 
8-IÜ). 

The  "  lettre»  de  caehH  "  constituted  a  verj-  much  more  »trenu- 
ouB  act  of  the  royal  iwwcr.  They  deri\ed  their  name  from  their 
fi>rm.  "  This  Is  a  letter  written  hy  order  of  llie  king,  count^-r- 
slgued  by  a  secretary  of  fitate.  and  sealed  with  tbe  king's  seal."  ' 
They  ml);ht  contain  uU  sorts  of  commands,  and  especially  an  unlcr 
of  exile  or  of  im[>riM>iiment.  "  The  kitiK  Iieing  looked  upon  as  the 
fountain  head  of  all  justice,  has  the  peculiar  privilege  of  being  able 
to  dispose  of  the  li)>rrty  and  projK-rty  of  citizens  without  trial,  at 
his  own  free  will."  '  And  it  must  lie  understood  that  it  was  not 
a  matter  of  addressing  these  letters  to  c<i»rts  of  justice;  we  are 
here  ill  the  domain  of  the  king's  good  pleasure,  "  'Iliia  description 
of  tetter  is  carried  to  its  destination  bj-  some  police  officer ;  .  .  . 
the  [)ers«ui  who  is  commlssionetl  to  deliver  tbe  letter  make*  n  kind 

*  Guyol,  ■'IWpert."  voce  "Ijctlre.de  caehpt."  Sw  Vintfcnm.  "Doa 
Ietln>s  (le  cBctwt  et  d«  prisons  d'Elal,"  A  work  composed  IB  1778. 
HamlHirg  17S2  (nil  the  nrst  part). 

'  iMtK/uJ-)^,  "  R«'iTJf  de*  Cour*  littAraires,"  year  IStHt,  p.  9. 
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of  official  rejwpt  as  to  the  execution  of  his  trust."  '  W«  arc  awurc 
of  iJif  use  lo  w!ii<'li  royalty  put  tliis  lamentable  cspedicfil.  'ITie 
crimina)  laws  were  silent  nn  the  iM)int.  A  thing  whieli  is  es.scntially 
arbitrarj-  is  not  a.  subject  for  regulation.  IVitetts  were,  however, 
often  raised,  and  sometimes  from  liigh  [jiaecs,  Maleshtrbcs,  cs- 
|}C(-ially,  x[H-akiiig  for  the  Court  iif  Aix^uunts.  uncc  pre-setited 
to  LoiiU  W  a  protest  of  great  force ;  *  an<I  the  Parlcment,  in  tlie 
strife»  which  disquitted  the  rei^  of  that  king  and  which  rt-- 
ceiic  rescarcheri  have  luiii  ban-,  come  tu  the  püiiit  of  disputing: 
the  "  lettres  de  cachet."  In  ITöS  (April),  while  speaking  of  cer- 
tain protests, the  lawyer  Bnrbier  thus  expresse-s  himself :  "  Particu- 
lar mention  is  made  of  the  itrliclf  regardiiiK  '  IcttPL-.s  de  cachet.' 
Thi»  article  goes  the  length  of  impugning  the  authority  of  all  the 
mtniüter^.  and.  he>tideit.  also  nttaf!k.s  the  kinf;  personally,  a^  if  it 
presumed  that  he  would  sign  '  lettres  de  cachet  '  without  knowing 
what  he  was  doing,  w  thai  tiic  ministers  would  luivc  it  in  thnr 
power  to  issue  them  without  consulting  the  king."'  He  says 
again,  the  same  year :  "  The  protest  of  the  Parlement  of  Rouen 
baa  not  yel  been  printc-d.  but  the  Jansenists  liavc  spread  the 
reasons  for  this  i>roteit  throußh  Paris,  The  reasons  given  cannot 
be  the  true  ones,  .««.Ting  that  it  ojK-nly  attnck-s  the  sovereign  an- 
tliority.  It  is  expressly  »aid  that  the  king  is  not  entitled  t«  make 
use  of  '  lettres  de  cachet '  ex(*pt  in  regard  to  his  ministers  and 
household  officers,  but  not  against  any  private  subject;  that  if 
such  RD  one  is  guilty  or  suspected  of  being  guilty  in  any  matter, 
the  king  should  leave  him  to  justice  to  be  tried  by  the  courts  and 
according  to  law." ' 

Another  manifestation  of  the  sovereign  power  was  the  appoint- 
ment I>y  the  king  of  commissaries  charged  with  the  trial  of 
crimiiuil  aetiunx,  or  the  ev()i-ntiim.i  which  he  made  of  them  to  his 
council.  "  In  France  a  distinction  is  made  between  commissaries 
appointed  by  tlie  king  and  those  appointed  by  tlie  courts  and 
other  judges.  .  .  .  The  general  entiimifwioii  is  granted  by  letters 
from  the  chancellor's  office  and  only  the  king  can  grant  it.  TJie 
king  alone  can  g;rant  extrnordtiiary  commLssion».  and  tliese  com- 
missions must  contain  the  extent  and  limits  of  the  authority 
granted  to  tlierommissartc».  Any  ilest^ription  of  private  imlividual 
can  he  selecteil  hy  tlie  sovereign  either  to  jtidge  or  to  reverse,  .  .  . 
The  commissaries  so  appointed  shouhl  publish  their  letters  of  com- 


'  Guffot,  he.  eil. 

■See  Lcboulau*.  "  Revo«  des  Cmtn  litt^raina,' 

»:■  Journal,"  VI.  p.  3ÜS.  *^' 
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mission  at  the  place  where  they  intend  to  use  them,  especially 
when  it  is  a  question  of  doing  some  act  oF  justice  or  of  severity. 
If  they  do  not  do  so,  one  may  refuse  to  obey  them.  In  the  exami- 
nation and  judgment  of  the  matters  in  regard  to  which  they  have 
been  appointed,  they  are  bound  to  act  in  conformity  with  the  laws 
and  Ordinances  of  the  kingdom  in  the  same  manner  as  other  judges. 
No  appeal  is  allowed  from  a  judgment  of  commissaries  appointed 
by  the  king  unless  they  have  exceeded  the  limits  of  their  commis- 
sion. .  .  .  When  they  are  appointed  for  the  trial  of  any  criminal 
matter  they  may  set  aside  their  procedure  if  it  is  defective  and  order 
its  recommencement.  Extraordinary  commissions;  moreover,  are 
considered  a  dangerous  expedient.  For  that  reason  they  are  not 
readily  permitted  by  the  Parlements." '  We  know  of  what 
abuses  royalty  sometimes  made  this  institution  the  medium,  and 
the  States-General  frequently  protested  against  it. 

1  Guyot,  !'R£pert."  voce  V CommiBuires." 
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§  I.  Proofaundttrtlie  OtMtoiuftryLaw.  — Thecriminat  pmc^ure 
whifh  has  been  the  subject  of  our  study,  that  terrible  mcehanism 
which  was  gradually  ürgaiuaed  until  it  reufhtti  its  utmust  twision 
in  tile  Ordinance  of  1(170, must,  in  order  to  be  properly  understood, 
be  convlated  with  the  theory  of  proof  which  wil*  foritiiiUted  durinf;; 
the  ^amf  period.  This  theorj^  is  the  system  known  in  the  history 
of  law  as  thst  of  Itgal  prwifs,  !ts  chief  essentia!  is  tiiat,  before 
the  jiidf^e  oan  condemn,  he  must  bring  together  certain  predeter- 
mined proofs;  but,  on  the  other  haml.  confronted  with  these 
proofs,  he  must,  of  necessity,  condemn ;  in  either  case,  his  personal 
opinion  goes  for  nothing.  The  leading  maxim  of  the  ancient  law  in 
this  respcft  is  that  judgment  must  W  mwiered  "  .secundum  allegata 
et  probata." '  The  judge  may  be  likened  to  a  harpsichord,  re- 
sponsive according  to  the  particular  keys  which  arc  struck.  This 
tyranny  of  priHif  wh.s  jiivnketl  an  a  tieceKKar>'  t^unterbaj&nee  to  the 
inquiätoriat  and  secret  character  of  the  procedure,  and  it  would 
appear  as  though  such  proof,  "clearer  than  the  sun  at  noonday," 
was  reciuinsl  in  the  interests  of  the  defense.  But.  on  the  other 
hand,  tbe  theor>-  of  legal  proofs  boimd  still  more  firmly  the  fetters 
of  the  criniinitl  proctfiure  by  rendering  tlie  etinviction  of  the  guilty 
person  more  diilicult  to  obtain;  the  double  movement  led  inevi- 
tably in  the  same  direction. 

Tbe  system  wa-t  of  gradual  growth.  Its  primitive  elements 
were  found  by  the  bailifls  and  provosts  in.  the  texts  of  the  Koman 
law;  but  it  was  in  existence  in  ull  its  power  at  the  time  when  the 

^  Loysr.l,  "Inst,  (-out."  Tit,!«  on  Juil^cmdnt.i,  rulu  II.  —  "Nt«  pmsu- 
mant  judivta  judioujv  M^'uaduiii  t-urum  outUHnrntiim.  ut  faciuiit  V<>n«ti  jurin 
«t  juHtitiw  i^nari,  ««d  «oIudi  eecUDduni  lege«  et  jura  et  probAtionei»  filii 
fwilox.  Ii<!4it  aliud  vi(U<riint  ixiulata  fido,  v«l  babMuit  in  (wnKciontia  kua 
quantum  eit  probntum.  nisi  eiti  oiMt  solum  et  judici."  Cotittantin, 
'  Coinniiint.  dr  i'Ont.  de  1539."  p.  238.  —  "  It  is  »ot  vnouzh  that  the  judice 
Ja  a«  tlionxjtildy  i-ouvini-Ml  as  an.v  rejuuinahln  man  notild  he  by  a  i-olleRtlon 
of  preeunipiion«  anil  fapis  leniiina  lo  pmituiiiptiona.  This  is  a  most  er- 
roneous way  of  judgiE«.  and  id  really  nolhing  but  the  cjnireBsion  of  a  more 
«r  leM  batäi  opioioo.'  PonUain  du  Pare.  "PrJccipeä  du  droit  fran^is." 
ToL  XI.  p.  112. 
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jurists  took  the  place  oF  tJii-  "  men  jtidftois."  in  the  f<>u<lal  t-ourtn. 
AVhen  8  biwiy  of  permanent  mngistrstes  has  for  »  long  period  had 
tlie  soli'  U(ttniiii»cr»lioii  of  the  criminal  law,  the  »tuw  furiimtluu  uf  tt 
system  of  lepal  proof  U  inL'vitabIc  ;  and  on  the  improbalil«  assump- 
tion of  the  iltsHpiK'»raiii'e  of  tbe  jury  from  our  system  of  laws, 
wc  niinbl  exjKX't  to  witness  the  reviva!  uf  this  subtUty  and  «wu- 
iflttj-,  at  present  so  remote. 

The  Orilinaiicc  of  1070  did  not  expressly  state  these  minute 
and  complex  rule»:  but  it  took  them  for  punted.  Such  a  state- 
ment would  have  been  inapprupnute  in  h  le^slative  statute :  but 
nutwithstandiiii;  tlie  fact  thai  they  are  only  to  Iw  found  in  th« 
books  on  doctrine  and  judicial  practice.  tbcM:  rules  had  none  the 
IcM  the  authority  of  n^uW  law».  We  shall  briefly  inquire  into 
the  introduction  of  these  principles  into  our  law.  explain  th« 
theory  a»  it  developed  in  the  KHXl»  und  the  l/OO»,  and  show 
how  it  harmonixed  with  the  forniA  of  the  procedure. 

(I)  Although,  in  the  feudal  procedure,  the  proofs  were  of  a 
nwlc  nature  —-  t»ftcn  rather  irrationul  —  their  upprccialioit  was 
easy ;  the  judge,  a  mere  sjiectator,  had,  as  a  general  rule,  only  to 
establish  one  material  fact.  The  confession  wn.s  the  most  com- 
plete proof,  c\Tti  obviatinj;  the  necessity  for  any  further  pro- 
cedure; hut  neither  force  nor  subterfuge  wa-H  employed  to  obtain 
it.  This  feature  the  Knglisli  procedure  still  retains.  If  the  ac- 
cuac<l  pleaded  not  Kuilt.s'.  recourse  was  had  either  to  the  judicial 
duel  or  to  wiliiesses.  !n  th«  former  case,  victory  or  defeat  in  the 
rombjit  di^[H>lleü  all  riotibt.  In  the  latter,  the  testimony  orif;- 
inally  con.>tis1cd  of  o  set  formula ;  there  was  no  weighing  of  the 
evidence  by  (he  jmljje.  Nothiiif;  could  hv  simpler  than  such 
methods  of  prot)f.  ami  their  ver;-  simplicity  made  them  acceiitahlc 
to  the  uncultured  intellects  of  the  lime.  pUKslcd  by  the  problem  of 
proving  »od  placing  Iwyond  all  <loiibt  a  thing  denie«).  The  li^^t 
of  proiifs  did  not,  however,  end  «ith  these.  Presumptions  were 
also  recfignized.  These  wen-,  however,  ei|UHlly  siinfile,  rude,  hihI. 
.so  to  speah,  formal.  Thus,  it  was  held  that  an  accused  prisoner 
who  iiuule  his  escape  thereby  neknowlettfied  his  guilt,  "  When 
an.v  one  imprisoned  oti  siupiejun  of  a  crime  makes  hb  escape  a 
presumption  is  raised  so  dear  as  to  \yc  equivalent  to  proof  of  »he 
fact :  for  his  (light  rnii^ies  such  a  t<tmng  prpsjjmption  thnt  he  did 
not  dare  to  stand  law  that  he  is  punished  for  the  crime  if  he  i» 
nvaptured."  '  —  "  Those  arrested,  cbargwl  with  or  suspeett-d  of 
any  ofTense,  who  make  their  ewape  or  break  iMmnds.  and  are  seizes! 

t  BeauiMWir.  XXXIK.  13  (Salmoo.  1160) :  XXX,  13  (Salmuo.  S36), 
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hcynml  tlicir  lioumi»,  areninvictfi!  nf  tlic  offense  for  which  tliry 
were  arrest«!  am!  ["'"i-'^lit^l  «ocordiim  to  tlie  ofTenw."'  In  tlie 
same  way.  wpeated  defaults.  Ir»(liiig  to  outlawry,  in  the  procedure 
for  coiituniary.  are  w>iwi(ltfrtHl  by  ilie  custuiiial  law-writur»  as 
c<|uivalent  lo  an  irrebiittabl<^  presumption  of  guilt.' 

In  the  s[>eciiil  proceedings  whicli  took  place  when  tlie  pcr*on 
under  suspicion  accepU'd  tlu-  inquest  by  tlie  couiHr>'.  the  judge 
doubtlfss  bnd  a  freer  apprrciation  and  a  more  delicate  task;  but 
we  hiivc  hurdly  iitiy  inforniiition  about  this  fnrni  nf  jiHlgiaent, 
whicii  was  dcslincil  to  disapjiear  rrom  oiir  law  at  an  early  date. 

WHieii  the  Onlinancv  of  12(J0  suppressed  the  Fornud  ttrstiraony 
pr(H)iK-(!<l  in  npen  court,  the  theory  of  pnwf  was  thereby  altercii. 
The  judge  hnd  tn  weigh  the  deposition ;  but  the  old  principle  waa 
r»-Iiiin*-<i.  wlu-n-by  two  eyi-witnt-ssi's  Hjjreeiiij;  upon  the  fact»  were 
retiuir«!  for  a  condemnation.  The  "  aprisc  "  in  particular,  aug- 
menting, as  it  did,  the  powers  of  the  judge,  exerriscd  a  Rrcal  in- 
fluence upon  tlir  development  of  llie  theory  of  proof.*  From  the 
very  outset  there  was  an  evident  disposition  lo  be  very  exacting 
a»  to  the  ]irin)f,  but  at  the  same  time  iu(!icial  practice  strove  in 
devise  mean-s  of  finding  combinations  of  presumptive  evidence 
which  liad  been  thus  far  overlooked.  Presumption»  were  made 
lIic  cfiicf  stuflj'. 

Some  of  the  ancient  presumptions  and  the  ancient  pnHtfs  lost 
their  loree.  This  huppcticd  vcrj'  soon  in  regard  to  the  eonfe**ion  ; 
alctn«  and  urisupiHtrted,  it  nn  lonf^r  enaslitutec)  a  complete  proof. 
This  was  Ijecnuse  it  was  not  free  and  ppontanetius,  fnit  extorted 
by  skilful  queHti<inings.  and  it  is  ii  rule  which  idlows  of  hardly  any 
exceptions  in  the  history  of  law  thai  tlie  confession  does  not  con- 
stitute a  complete  proof  against  the  guilty  pjirty  except  where  it 
Ls  abs4ilutely  voluntary.  It  would  even  seem,  aeroi^hng  to  one 
authority,  that  at  a  certain  period  both  confession  and  tesll- 
inony  were  n-quired  jointly  for  u  condeuumtiun.  but  the  pns«ige 
ill  the  "  Livre  des  Droiz."  milking  this  assertion,  should  not  b« 
considered  as  going  farther  than  to  demonstrate  the  decrea-sing 
force  of  the  confession  among  the  mcthiHis  of  proof.'    The  pre- 

'  "Livrv  ill-«  Drniit,"  f  Xi:i. 

»/(ru«.flu,ioir.  XXXIX.  lU  (Solmon,  1161);  XXX.  13  (Salmon.  836). 
"lJvr*-deHl)rüix,"S;f;iI.  Tili*  is  (lie  pcrioil  wlien  eoiimmaey  reauiwd  laa 
condenmalion  for  I.Iih  nlTi'tiw  utxl  im  lcinK»r  In  niirtt  outlawry. 

•See  B>aumauinT.  XXXI.X.  I'i.  V.i.  11  (Salmon.  lI')".  ll.'»,  1159). 

•  I  &44 :  "Tho  law  is  that  if  a  miin  is  «and«iDned  to  death  by  any  oourt 
f>i  law,  he,  or  »ont«  of  lii'>  Uomm;!-  on  hin  behalf,  van  a]>peal  U>  the  supromn 
juditp.  .  .  .  And  the  Irw  provid««  lliat  if  he  «ho  i«  condemned  in  not 
conrictod  bp  eonfwion  and  tHtn<4«««  hU  «vatonix'  is  null  and  void  :  itnJ  if 
there  thouid  ktwt  been  ctmfniion  wilhcut  mlnt»t*t  or  wilnc*t€*  without  cun- 
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sumption  of  jniilt  flowing!  from  contumacy  also  ilimtnUhed,  »nd 
it  was  in  course  of  time  held  that  the  jutlpr  shoiild  not.  in  that 
«a«,  nectjssarily  pass  wnten«!.  The  flight  of  the  prisoner  bi'CMrac 
no  longer  an  insuperable  impiitütlon  against  him. 

On  i1k-  other  huiiU,  huwevor,  new  presum]>tinn.s,  firmer  and 
more  siihtle  thaji  the  old,  were  introduced.  Very  few  tif  thnte, 
it  is  true,  were  of  such  a  nature  as  to  fc^tund  a  condemnation 
upon.  Bmuinanoir  divides  them  into  two  clas.seä,  a»  follows: 
"  Some  can  make  the  fact  so  clear  that  it  is  proven  by  the  pre- 
sumptions, and  the  others  are  so  dniihtfiil  llisit  they  do  not  of  them- 
selves pnivc  tbc  ofTcnse." '  Among  the  first  he  specifies  ■ic\'rnü 
the  forec  of  wbieh  never  diminished.  —  that,  for  instane«,  which 
consists,  in  the  cu.>fe  of  manslaiiKhter.  in  the  faet  that  two  wituRUCS 
have  seen  the  accu^ied  in  flight  holding  in  his  ha.nd  a  naked  and 
bloody  sword."  But  otlier»  ^rew  weaker,  sueli  as  that  which  con- 
sists in  the  faet  that  threats  were  uttered  before  the  erime.  The 
utlercr  of  the  threats,  when  he  dcnietl  them,  was  regarded  as  the 
piTpctrator  of  the  erime,  "  wheJi  a  threat  U  matie  and,  after  the 
threat,  the  thing  is  done  of  which  the  threat  gave  promise."*  Very 
»oon  this  wa.s  nothini;  mon*  tlian  ii  "  proximate  preHumption." 
But  the  number  of  presumptions  strong  enough  to  cauite  the  con- 
demnation of  a  man  was  exoeddini;  limited,  and  whatever  the 
number  of  other  presumptions  mifilit  be.  they  could  not  effect 
a  eondeiunatton.  "  No  one  should  be  punished  on  account  of 
presumption  atone,  unle^  the  pre^iuniption  is  very  plain,  as  wc 
have  said  l)eron>,  «Ithougli  there  iua>'  be  many  probable  presump- 
tions against  the  prisoner."  * 

/«MÜff,  and  both  of  Ih4i«  »fwvU  nM  h«t<  cancumd,  tint  kdIcboo  aball  b« 
iiolairriil. " 

■  Htafimatioir.  XXXIX.  11  (Halinnn.  IISS). 

■  "  Thev  saw  Joluui  teave  the  throne  mrryiiic  a  naked  aad  bloodv  Imir«, 
&D<I  bcara  the  nun  who  waa  itain  »y :  '  H«  ha«  UUmI  mc'  And  in  thi« 
*«pri»e'  it  wkk  iropOMible  to  pravi>  tlii*  nntoriouo  mme  exocpt  tiy  pre- 
Bumption.  Tor  no  onn  akw  tbn  l>l»w  di'olt :  ni'vnrthplofH  tho  xnid  Joban  wwt 
MoUmerd  and  (•jwoutcd  on  ibal  prvsumiition."  XXXIX,  12  (Salmon, 
1157). 

>  htaumanoit,  XXXIX.  13.  14  tSalmoii.  I1A8,  1159).  —  "Anei«nna 
coutumede  Bourjroftnc."  Art.  53  :  ".Vlsio.  if  I  threaten  any  onn  iMTsonalty 
or  XA  to  tii&  prop«4'ty  sad  Kub«oqu<>Dtly  injiu^'and  damage  happfn  to  tum, 
and  1  deny  Lhroatenim;  him  hnd  ho  prvvfs  ji,  the  jiidire  eliaU  have  and 
hold  a«  prov«n  whnt  hiu  boon  dnn<n  to  the  ihivntoDod  pcnwn  :  and  if  I 
aoafM«  to  havinfi  thmiiU-iK'd  bim.  nnd  swrnr  tbnt  iu>  injury  or  damnon  hn« 
li&ppmod  l<>  liim  liy  mr-  or  mine.  atlbuuKb  1  lu*vr  [hn-aUint'd  bitn,  Huvh 
UmwtM  will  not  uvail  tiini :  and  if  ativr  I  navi'  m  sworn  bi-  ofTt-rs  tu  prove 
that  iiajury  and  dantag«-  has  happened  to  him  through  Ihe  said  threat«,  be 
shall  not  prove  it  by  «ntni-ssoii  nor  by  inquest  hut  hy  wager  of  balUo.*' 
CA.  GinMd,  "Euai  *<it  I'hiftoirr  du  droit  frao^ia,"  II,  p.  278. 

*  Ibid..  XXXIX.  1»  tSalmoD.  11Ö2). 
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Such  a  theory,  marked  prcibaldy  b>'  exagfferated  scruples, 
amid  not  havr  hvm  othrr  than  worthy  of  appmbation  had  it 
not  Ijepn  thai  the  judge,  findinj^  his  way  barred  b.>'  tht-sv  accu- 
mulated obstaoloä.  hit  upon  a  means  of  siirmauiiting  th«iu.  Thi» 
meaiiH,  as  we  have  already  said,  was  turturt*.  When  there  was 
but  a  single  cye-nitness  testifying  against  the  nccuatnl,  ur  when 
a  very  ^ttroiig.  but  not.  according  to  the  luw,  irrebuttable  presump- 
tion existed,  llie  court,  placed  as  it  was  between  the  two  iiltermi- 
tivcs,  either  to  bIIow  a  man  nhoni  it  thought  guilty  to  escape,  or 
to  complete  its  proof  at  all  hazard:«,  did  not  hesitate  U>  have  re- 
course to  torture. 

Till-  jurists  thouKbt  to  End,  and,  indeed,  did,  to  a  considerable 
extent  fin<i,  these  new  principles  in  the  texts  of  the  Digest  aiwl  tlie 
Code.  At  Home,  as  long  as  the  jurors  of  tlie  "quiestiones 
pcrpctuffi "  continued  to  \k  the  judge»,  no  very  precise 
theory  of  proof  was  developed.  The  rhetoricians  had  merely 
distinguished  n  certain  number  of  rules  for  the  focilitatioo 
of  the  drowinK  up  uf  pleading  und  the  greater  asxuranix' 
of  oratoricid  success.  But  when  the  power  of  judging  passed 
into  the  hands  of  permanent  magistrates,  a  theorj'  of  legal 
proof»  began  to  see  the  light  of  day,  along  with  the  principle  of 
arbitrary  punishments  and  the  resource  of  appeal.  This  result 
was  dtie  to  judicial  practice,  and  the  juri-sconsults  of  the  period 
contributed  exclusively  to  the  formation  of  tlie  theory  ahhougb 
it  never  attained  i)erfcct  development.'  It  was  vcrj-  soon  agreed 
that  the  confession  should  not  constitute  a  complete  proof  unless 
it  was  supported  by  corroborative  e\'idence.-  The  eausts  «liich 
could  rt-sult  in  the  rejection  of  evidenee  were  determined,  thus 
limiting  the  judge's  unrestricted  ratinic  of  the  evidence ;  we  even 
find  traces  of  a  classification  of  presumptions  and  the  rudiments 
of  a  »li>ctriue  of  written  proof.  The  use  of  trtrture  is  alwo  governed 
by  settled  rules,  showing,  on  the  one  hand,  that  it  is  a  resource 
whirh  »hould  only  be  cniployed  on  the  failure  of  all  other»,  and  on 
the  other  hand,  that  forcible  presumptions  must  be  found  l>efore 
it  is  allowed.' 

Tliese  arc  the  principles  which  the  authors  of  the  1400*  and  the 

löOOs  set  out  in  detail  and  in  so  doing  dcveloiR-d  and  cxpandw! ; 

they  constructed  from  them  a  theorj-  which  wns  certainly  no  miire 

than  "  in  grcmio  "  in  the  Roman  luws.    This  theory,  for  which 

'  Grib,  "Ciefcfaichte  der  Köm.  Criminal pruu*»  t>ü  auf  JuaUoiao," 
p.  61 1  <^  «M. 

'  Book  I.  a  17.  27.  D.  *S.  IS, 

•BoolcS.  pr.    Buukl.  (L.    Booklets.    Book  30.  D.  48,  18. 
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tlifttiks  «re  due  chiefl.v  to  thr  Itiiliiin  c-rimimil  law-writers,  im- 
posed itself  wherever  the  inquisitorial  jH^oedun.'  -wan  introduced. 
Wc  find  itTtiiiii  Iniops  of  it  in  Bimteillvr,  and  tlitr  Ordinuncc  of 
149S  owes  to  it,  aiiioiiK  «tlwr  jintvisions,  on«  which  is  \'t>ry  nv 
tnarkablr.  It  declares,  as  w  have  .teen,  that  if  no  retsult  has 
bpcti  attiiiniihle  hy  the  "  extntortllnnry,"  or  crituinal  pruci-vdings, 
the  pariifs  must  Ik-  sent  to  the  "onlinarj'  "  artioii,  that  i«.  ti> 
civil  forms  nf  action ; '  thin  is  explicable  if  we  consider  that 
{{iiite  tipeciiil  proof»  were  necei^sary  hefore  pronouncing  capital 
punishment,  the  uürmni  iiim  atid  end  of  criminal  pnxxi'din^. 

(2)  Tiiv  syatem  of  legal  pniofs  wa-t  tlM>nni>;hly  settled  in  the 
1500s  and  the  ItiOOs.  It  (continued  in  vopie  as  long  as  the 
erimiiinl  procedure  of  the  Ordinmipe  la-^ted ;  that  is  to  say. 
down  to  l7Si>.  We  sliall  aitwnpt  t<i  fle-serilie  it  brwtly,  uking 
our  information  principally  from  Mu^-art  dc  \'ouglans,  who  has 
devoted  Part  VI  of  his  "  Institutes  du  droit  criminel  "  to  this 
subject,  aumming  up  and  coordinating  the  tliet)rie3  of  the  law- 
doctors,  or  at  least  uf  thusc  wlio  hod  acci-j>ted  French  judicial 
praeti«. 

Four  methods  of  proof  were  recognized :  witnesses,  the  confes- 
sion, or  vocal  proof,  written  document.'«,  or  instrunu-iital  proof, 
ami  prrsiimption.-).  or  conjectural  proof,'  These  art*,  to  he  sure, 
found  in  all  systems  of  law  ;  but  these  various  modes  might  afford 
many  c<oiiibinations  [>K'uli«r  1o  the  prciH'nt  system.  What  was 
wante«l  was  a  complete  proof,  sufficient  to  warrant  n  capital  sen- 
tence. Tltat  was  the  hypothesis  the  criminal  law-wTitcrs  alway» 
put  to  themselves,  capital  crime-.i  constituting,  in  their  opinion, 
the  v*T>-  foundation  of  criminal  law.*  'IT«.'  rigor  of  the  rules  as 
to  proof  was  not  retained  in  n'gard  to  less  grave  aettütatiuiu.* 


■Smabove.p.  l\f\ft»eii. 

'ThJsisiniiili'ilK  nw-oitniwMlin  IhoOrrlinaiiM',  Titk»XXV.  Art.  5:  "Ao- 
lion*  (■nil  icii  lo  rxaiuinatinn  luid  juil)tnifnl  kIiIioikcIi  tlietf  \*  nn  informBtioii. 
if  thiw  i*  otIiiTwi*«-  9>ii(Hi-i(-nt  proof  by  ilic  iiit<'rr»«atiftns  o/  the  ■«ousmI 
<>r  liy  nulbi'iiiii-nti-il  (Wuim-Dt^  or  il(iL*uiii<-iitfl  ai'kiiii<i'li-<lui'<l  bv  lk<-  ^e- 
euM<d.  or  oilM.-r  jirt-i^uinptiuuti  and  cirounisianoc-»  of  i1m-  «ction-' 

*  "Tbcn>  iH'inK  nn  in.«-  nuthorir.ing  th<'  punJKhmrint  nf  inniwt-nl  ptTnonn, 
a  comptcto  proof  it  vffvMlM  t>crorv  cnpind  puniihrnt'iit  can  be  pronounced, 
DO  matter  wlint  ilw  «Time  iiwiy  !«•,  »nd  siK^li  prw>f  can  W-  iiniJiiit'd  only 
acourtUnE  In  ilir  forms  ]irv.«r-ritiHii  by  Ibv  la*.  .  .  .  KaifiiiK  Üiat,  any 
judgmrml  uf  cotiikniii.tiion  is  at  It-a^t  radi ;  aiHl  it  may.  in  a  a>nK.  be  uia 
that  nii'b  a  jmlcmtnt  in  uoivat,  i'v«b  whpB  ibo  accusMl  it  ready  guilty." 
PouI/aiN  rfii  Pore,  vol.  XI.  pp.  112.  113. 

*  Fotillaiit  i/u  Parr,  vol,  S\,  p.  11(1:  "In  Don-c*pital  aocusntionx,  it  la 
«vMevV  tliat  curb  HU^tif;  |imofK  »ri'  not.  rvquinKl.  .  .  .  But  irWn  tbmi 
MV  only  RtrnnK  pn'iiumpUvi'  fwlsi,  ihcir  form  tvn  only  Kroiind  ixfuiiiary 
nuabbniralit.  unlva»  tbc  jutlip^  adopt»  ilu-  uih-maliTO  at  mo<Uiik  th«  vaM 

■liioUMim-,'  that  U  u>  say.  for  'furlhi-T  iuquio'-'" 
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Our  ancient  author*  pnKccded,  In  the  most  logical  way,  to  teach 
that  two  thiti}^  must  be  provni  t»i  wurmiit  the  ronviction  of  the 
accused  person:  Im,  that  a  rrime  had  been  committed;  2tl.  that 
tile  Kocuwd  wtt!*  tlie  perpetrator  of  it, 

iVuof  of  thp  first  iKtiiit  meant  the  cstalilishment  of  the  "  corpus 
delicti  ":  *'  He  re  priusc|Uiim  de  reo  inquirendum."'  This  pre- 
iimirtury  proof  was  already  recjiiirfr!  hy  the  old  "  coutumal  "  luws; 
but  it  was  then  of  a  ru(3t*  aiid  foruial  eharaeter;  it  was  nceessary 
to  exhibit  to  tiie  jmlge  the  wound  or  the  corpse  itself.  "  Be  it 
known  that  in  mich  proceedings,  if  the  bl<^>od  and  the  misdeed 
are  not  exhibited  to  the  court  and  sufiieiently  aseertaincd.  battle 
ought  uiit  to  Ik-  wagtrti  in  eikse»  cntaiün);  <lfalh  nr  mutilution."  ^ 
In  case  of  necessity,  the  judges  visüte*!  the  scene  of  the  crime,  in 
onler  to  proceecJ  "  h  la  vue,"  —  by  what  they  saw,  —  which  they 
immediately  put  on  record.  "  lu  Siiiut  I^ouia«  time.  «s^iuU  could 
only  be  proved  by  the  judges'  inspection  of  the  hlood  or  the  wound, 
jiujieially  seen."*  But  at  an  early  date  this  rude  method  gave 
plate  to  inspection  by  profesäioiial  [«.-ople.  lu  the  "  Itegistre  de 
Saint-Murtin,"  the  "  mire  jur£  "  (swoni  doctor)  and  the  "  mtt- 
troiie  jiir^  "  (.twom  matron)  play  an  important  |>art  and  make 
nutaerous  reports. 

Two  kinds  of  offenses  wore  distinguished  In  regard  to  the  es- 
tablishment of  the  "corpus  delieti."  'ITie  first  were  those  which 
leave  physical  traces.  "  delicta  facti  ijermaueutis  " :  homicide, 
iirwm,  and  robbery,  for  instance.  In  such  eases  the  physical  fuet 
of  the  doing  of  the  deed  eonid  he  ascertained  and  the  estaMiah- 
ment  of  the  traces  that  it  had  left  became  the  judge's  first  duty. 
This  was  accomplished  by  means  of  the  minutes  of  Clie  magis- 
trate, who  proceeded  to  the  spot ;  or,  if  the  facts  in  question  re- 
cpiircd  technical  knowledge,  by  means  of  reports  by  phy.sieiatis, 
.surgeons,  awl  experts.     No  otlivr  proof  was,  as  a  nde,  allowed,* 

•  Muyaii  dc  Vituol'tHM.  "Tnwt."  p.  TO8. 
*"OrauilCuuttiitii<'r(lrNuniiua(lk',"<<b.  LXW.    Compare  the  lanKU&ice 

at  ibe eonipUunl  iii  ihti  ''l.ivredi.-  JuiitW»!  itu  Pl«t,"  XlX,  0,  f  1  :  "And 
mw  iho  wrong  opeDly,"  —  IhUi.,  X]X.  3,  [  2 ;  ".Vnd  if  nay  one  nceuae 
another  ot  the  murder  of  a  man  who  is  not  fouDd.  it  is  aeked  what  tli«  law 
My»  of  (hat?  The  reply  is  I  hut  Ihpre  iKnocanwof  aetiou.  iiubiidy  haviue 
bwn  Hcen  tniirtlf-red.  uoless  ilw  murdfr  liii«  Imü'ii  lu^Utally  uHIucskivI,  «r 
Iho  body  of  th«i  clnin  man  htw  hivn  in-ltidlly  tut'ii.  It  may  l>e  pniperly 
taid  thnt  tlio  muriW  »f  a  man  who  has  ^ii-.a  Ihniwn  int»  llx;  Luitl-  mid  is 
not  found  haa  h*»ia  wilncuiKd. 

'  biipaiv,  "MojeuB  de  droit  pour  trxris  hommes  ooudamn^&taToue." 
178«.  p.  1 17  f<  »eg. 

*  MujfaTf  dc.  V'ltufftafw.  "Instit."  pp.  30S.  300:  "This  proof  is  9»  es- 
WDtial.  thai  its  place  cannot  be  supplied  either  by  the  tcstimuny  of  wit- 
aaMD»,  or  by  iiiicre  presumptions  and  vonjpi'tures.  whatever  vnfu«  tb«<te 
may  otlierwiHti  have,  not  even  bv  ih«  ooouMd'«  cunfossion." 
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save  in  exceptional  cases  where  such  artinn  was  impossible.' 
Tliis  matter  of  minuter  «nil  exix-rts'  report?  lud  Ijrvii  (.lutrfuUy 
reguUt«!  by  ilio  Ordinance  (Tits.  IV  and  V),  and.  strange  to  say, 
early  judicial  practin-  ni-ii)!nizni  thr  »misi'd's  right  to  demand 
Ik  »ewnd  iiispwlion  am!  re[Kirt.  "  He  is  i-iititled  to  «sk  |>frmi»si((n 
to  have  a  second  iru^ction  made  by  other  surgeons  at  his  expense, 
which  he  easily  obtains  on  hi>  pctitimi,  pn)vidccl  be  presents  it 
within  a  few  days  after  the  first  inspection."  *  In  regard  co  those 
offenses  which  leave  no  IsHting  trace«.  "  delicta  facti  trauseuntcs." 
slamlcr.  for  instance,  it  was  irapcjssihie  to  sei»aratc  the  (rstabliih- 
ment  of  the  "corpus  delicti  "  from  the  pmuf  of  guilt.  In  tbia 
ca.se,  certnin  authors,  such  as  Jou.'we,  dednred  that  "  the  eoq>u3 
delicti  could  not  1«  proved  at  all":  others,  including  Muyart 
de  Vou^lun.-s,  statt-d  tliut  iu  sticb  u  case  "  proof  of  the  '  corpus 
delicti '  cannot  be  obtained  othem'ise  than  by  the  accused's 
confession  added  to  presumptions  and  conjectures,"  But,  fund«- 
mentally,  lime  wen;  nterelj.  dllTereiit  wu}»  of  expressing  une  and 
Ibe  same  thitii;. 

To  establish  the  si-cond  point  wc  have  mentioned,  namely,  the 
juilt  of  llie  accu.-te<l,  liie  theory  of  proofs  appeared  to  ita  fullest 
«rteat.  The  whole  of  the  methods  of  proof,  considered  in  regard  to 
their  value,  were  divided  into  three  classes,  cumpletr  proofs,  pmi- 
imale  j/tr*um/jtionj>,  and  remntt  pramnfAiont.  Each  of  thoc 
classes  comprised  totally  different  metbcKlii.  Only  the  complete 
proof  was  sufRriwit.  un.-iU|)porti^.  to  ground  a  capital  sentence. 
"  ^^1leD  all  the  conditions  laid  down  by  tlie  law  are  fulfiltetl,  the 
proof  is  tlieii  deemed  legal  an<l  curuplete,  which  is  abwjlutrty  neces- 
sary to  etTect  condenuiatioii  to  capital  puiii.sbment." '  It  could, 
however,  be  obtained,  first,  by  testimony,  .second,  by  the  produc- 
tion of  documents,  or  thinl.  by  presuinptiorts.  Did  tlie  confession 
constitute  a  complete  proof?    That  wa.s  not  generally  conceded. 


>  PotiUoin  rfii  J'arr,  vol.  XI,  p.  $1 :  "It  doM  nol  follow  tha.!  thi<  erim« 
ought  to  xo  iiiipuDidb<<d  la  ««vi-ry  nawi  wlivv«  It  in  IniiMxodt»!»  ti>  «uialilUb 
the  'ourpFtu  d^oli.'  But  tbc  judnp.'«  iihtfuld  tbün  prarva>d  «nil  judi{r>  with 
STBttt*«  aircucnspMilioo,  bccauw  ii  init.v  hv  Üiat  Ilie  (.Tiiiw  is  imu^iiiwy,  n* 
turned  out  in  the  ra»e  of  Pivar<tifro  &i)d  in  «everal  others."  p.  109: 
"  Wbe«  the  'rorpui>4i'liPti'  i«  r>ot  found,  cirmx  proor«  are  awo— py  oC  »uM- 
cKot  fom  M  to  taako  it  poHibk,  in  a  w«>-,  to  say  that  the  enme  must 
have  been  committed." 

'  itf uyyrt  <fr  VovQian*,  "Imt."  p.  326.  Hi«  true  i hat  thpfir^t  imtpec- 
Üoo  w»iiaCt«n  madi>  at  the  rtMiUMt  of  the  lurtj-  pr<k>ie<nttine  for  civil  ameads 
hafore  the  judg»  took  cn^utnoe.  Thr<  a«-u«-d  did  aal  ifi't  produoiioB  tX 
IhejudKi^'sniiauti-i.  PouUttindu  Pare.  vul.  XI,  p.  9ft;  "  It  is  tW  invoriabla 
rule  tu  ßrltUu^-  that  the  aecmed  «hall  nut  be  Huiumuiied  tu  ihv  judge's 
fltiout««  nor  to  (he  reports  of  tha  oapevW." 


Ibid.,  "\m\.  crim.    p.  307, 
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First.  TcätimoniftI  proof  was  naturnlly  oonsidfrod  the  proof 
"  par  cxtfllfiKv  "  in  criminal  cum^,  "  it  Iwirit;  iiuiHKsitiltIc  to  prove 
the  majority  of  criin«s  in  any  oilier  waj-;  *'  but  numerous  condi- 
tions had  to  be  realized  before  this  proitf  became  complete.  It  was 
absulutvli'  nectasary  that  tliea*  should  be  (mo  witnessa  tcaiifyiiift 
to  the  same  fact;  that  was  the  unqucstione^i  tradition.  "Testis 
unus,  testis  nuUus."  or  as  Ixjysel  said.  "  Voice  wf  one,  voice  of 
none."  The  testimony  of  a  single  witness  was  not  reffarded  as 
beinj!  absolutely  valueless,  but  it  eould  not  alone  be  the  basis  of 
a  capital  sentence ;  ^  "it  is,  generally  speaking,  certain  that  de|>- 
ositions  of  wituesses  turning  upon  isolated  and  different  facts 
can  constitute  no  proof."'  It  was,  bc«ü«,  necessar>'  that  both 
witnessea  should  liave  been  eye-witneftses,  ^  "  that  they  should 
have  seen  the  atcused  committing  the  crime."  Ilearxay  witnesses 
could  uevvr  furtiisli  a  cumplcte  proof,  whatever  iniKht  be  their 
number;  nor  those  called  "testes  ex  auditu  proprio,"  who  testi- 
fied to  "  banng  heard  the  acaised'.s  threats  and  the  cries  of  a 
persou  dylntt " ;  *ür  tlioae  styled  "  testta  ex  parte  accusutj,"' 
who  claimed  to  have  received  from  the  accused  the  confession  of 
his  crime ;  nor  "  a  fortiori  "  the  mere  heareuy  witnas-ses,  "  testes 
ex  auditu  alieno." 

That  is  not  all.  The  witnesses  had  to  make  a  dedded  deposi- 
tion and  gii-e  a  reason  for  it.  If  they  expre.'ised  themselves  in 
qualified  terms,  as  "  I  believe  ...  if  I  am  not  mistaken  .  .  . 
it  might  have  been  ...  if  I  remember  rightly,"  they  were 
called  "vacillants"  and  "could  not  be  tised  in  criminal  cai»a, 
such  evidence  not  cotistitiilinn  even  a  presumption."  The  depo- 
sition must  always  have  remained  identical  in  every  particular 
throughout  the  three  exnnaination.s  undergone  by  the  witness,  in 
the  infunnation.  or  preliminary  inquiry,  the  confirmation,  and 
the  cunfruntutiun.  We  know,  moreover,  tliut  the  Ordinance  hud 
tahen  precaulioiut  to  in.sure  that  at  the  confrontatirm  at  least  no 
variation  should  be  possible.  Lastly,  it  n-as  essential  that  the 
witnesses  should  be  neither  imvmprtrnt  nor  ofijffletl  to.  .\lthoiigh 
the  use  of  the  rijjht  of  objection  had  been  notably  hampered  in 
the  procedure,  judicial  practice  had,  by  way  of  counterbalance. 
miittiplie<I  the  onuses  of  objection :  afTcction,  fear,  mortal  enmity. 


■  A  complflty  proof  nould  not  ho  dTnwn  from  tb»  tcslimony  of  twu  iai>- 
ItMd  wilurcR»,  tliat  w,  totHifj-iDK  to  diflcnat  Taota,  uslws  ia  the  eaw  of 
viiaca  "  frliieh  an-  curnmiltM  tty  repeated  acta,  suoh  as  Uiocat,  adultery, 
blacphemy.  wMlomy,  peculation,  coooumIod.  usury,  aad  tfaett."     Muyart 

>  MiiuOTt  de  VoMsUnt.  "Itut.  orim."  pp.  322.  333. 
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weakness  from  age  nnd  weakness  of  intellect,  infamy,  personal 
inti-reHt,  relationship,  anil  many  oilier  causes  ätill,  were  alt 
admittfd.  The  list  of  persons  subject  to  objcftjon  given  by 
Muyart  de  Vouglnns  begins  with  relatives  and  ends  with  "  pauper* 
Ami  beKgars."  viune  testimony  could  be  excluded  in  certain  cir- 
cumstances. WTicii  tlwst-  two  "  nimr  avcs,"  the  perfect  witocsscs, 
were  met  with,  Ihey  inevitably  entailed  oomlemnation ;  tli«  judfce 
was  bound  thereby. 

Second.  Ni'xt  to  the  testimonial  prtKif  cttme  the  written  proof, 
muoh  ranT  in  criminal  easfs  —  so  rare,  even,  tliat  certain  law- 
nriteri  oaaintained  that  it  Vius  an  impoistifaility.  Erroneous  as  thi» 
opinion  i«,  it  is  eomprehensiblr  when  we  bear  in  nund  tliat.  in 
tliiü  syHtcm,  there  hail  U>  Ik-  direct  evidence  of  the  jicrpetration 
of  the  crime.'  On  a  closer  examination  it  was  seen  that  there 
were  certain  crimes  which  conid  hardl>'  he  proved  except  by 
writing,  "  beeaiiäc  they  «msist  ehiefly  in  the  thought  or  the  in- 
tent, such  as  heresy,  confidence,  plotting  against  the  prin«-,  usury, 
siilmmation  of  witnesses;"  and  otliers  "  wheM^  the  testimonial 
and  instrumental  jiroof  concur.*'  äueh  as  forf!er>'.  In  order  that 
the  writing,  where  it  was  thus  attmittrd,  slioidd  constitute  u 
complete  proof,  it  was  first  of  all  necessary  "  that  it  should  be  pre- 
iase  u  to  the  fact  of  the  crinH- ;  that  is,  in  questions  of  insult. 
lewdness.  Hubonialitin,  or  conspiracy,  it  was  ne<:t-s.sary  tluit  the 
facts  should  be  express!}'  mentioned  in  the  ver\'  document  which 
it  was  propotned  to  produce  against  th«  necu^.  Consequenlly, 
if  it  vftA  uited  only  to  draw  inremiees  ogaiiLst  the  uccu»ed.  it  ceaaed 
from  that  time  to  be  regarded  as  complete  proof,  and  enterwl  into 
the  class  of  eoiije<-tura!  prttofs.""'  In  the  second  plow,  it  was 
essential  tliat  tlie  writing  should  be  authenticated,  ur.  if  it  was 
signed  by  the  accused,  that  he  should  acknowledge  it.  This  was 
iinplie<l  by  Article  .'i,  Tit.  XXIV.  of  the  Ordinance  of  ir>rO.  A 
A'erificatiiin  of  hamlwriting  eouhj  never  furnish  a  complete  proof. 
"  In  effect,"  saj's  Muyart  de  V'ouglans,  "  in  addition  to  the  fact 
tknt  th«  experts  alwa^'H  explain  them-selves  in  a  vague  an<l  uncer- 

'  Mu}fOTt  reeoKniuiJ  thnl  tbrm  srr  numerous  eoM«  when-  u■^ti■n<>lllaI 
«vidi^ieu  rolirolv  ww-luilf»  inslrumental  »■viduDce.  "m  iu  llw  caae  irf  »wch 
erinit-i  a»  tlxmli-r.  liIitiHu^v.  aituIUTy.  npv,  or  Ibo  ßmaage  of  faU« 
moni'V,"  '"Inst.  I'rini,"  p.  'A21 . 

»Miyifi  -if  l''(H0lau.  "[dhI.  i-rim."  p.  330.  — "It  ia  MBfotial  that 
the  >~lcH-uin<'nt  should  ttrnlain  antl  provp  in  a  preHse  mannvr  iho  fact  in 

JU'-'tJon,  for  if  the  )Mutwf;i>  iloe«  duI  i?xpt*«*iy  <'oiii»iii  lhf>  i>ritnr>  or  mi»- 
cnu-ftiior  in  iiai'i>iii>n,  and  it  is  odIv  luod  lo  ilraw  inrprfn<^p*  and  deiluiv 
tion>  fmm.  3U<-li  tmraf  i%ii  no  longer  Ixt  r-nUotl  coniplclc  tlo^iiiifiiliiry 
priMif;  U  is  ini-n-i.v  a  cwujw^tiiral  and  impcrTtvl  proof."  Huuntrau  itc 
iMtomt».  "MatiAreH  (-riminHlt«,"  p.  'ill, 
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tain  manntT  in  such  phrases  as, '  We  bt'liflve,  we  cotistdtT.'  every- 
body knows  that  their  art  is,  of  itself,  subject  to  a  multitude  of 
errors."  '  ^  "  If  it  is  n  privnto  writing  and  r«iuirc5  to  be  judicially 
authenticated  to  lie  uvuilablir  auaiiist  the  aeeused,  it  is  no  longer 
pro perl>"  a  complete  proof,  since  it  iH  »o  lonRcr  the  dcjcument  which, 
by  itself,  proves  the  fact  ...  so  that  it  is  nothiiijr  but  a  mere 
Conjecture  and  a  testimonial  proof." '  These  qualifieations  were 
excvcdingly  reasonable;  the  art  «f  the  linndwritiiiK  experts  was 
uncertain,'  ai  it  may  be  said  to  be  still.  In  the  draft  dincus-ied 
among  the  parlement  officers  and  the  commissioners  in  1670.  there 
was  even  an  article  in  the  followinjt  terms :  "  Xo  sentence  of  afflic- 
tive or  deg^axlinc  )>unishnient  can  be  based  on  the  deposition  of 
experts  alone,  unsupported  by  other  proofs,  adminicles,  or  pre- 
smnptions,"*  It  wns  suppressiHl.  upon  the  ubservmioii  of  M. 
Tulon.  that  the  judges  "  were  only  too  circumspect  in  such  mat- 
ters, without  there  f)einf[  any  nee»^  to  tie  their  hands."  '  But  the 
theory  remained,  all  the  some,  as  it  had  been.  In  this  system,  the 
IK-rsoual  nxitlngs  of  the  accused,  even  when  he  had  acluiowlcdgcd 
them,  c<ould  never  eomititute  full  proof  against  him.  for  they  enuld 
contain  nothing  more  than  an  extra-jiidicinl  confe^^ion,  and,  as 
we  shall  sec  by  and  hy,  the  jutJicial  confession  itself  did  not  have 
that  effect.* 

Third.  Complete  proof  could  also  residt  from  presumptions, 
on  cundilioii,  it  must  be  understood,  that  the  fact  from  which  tlic 
inferences  were  Ut  Iw  <Irawn  ha/l  iWelf  to  lie  sufFieiently  establish«!. 
?',c.,  by  two  eyc-i*'itncsscs  or  by  writing.  Judicial  practice  had  in 
fact  kept  some  of  these  presumptions  incontrovertible,  as  wc  have 
found  tliem  in  the  very  ancient  law;  they  were  called  manifest 
and  nrrr^mry  presumptions  and  they  wTre  often  compared  with 
the  pri--^uniption»,  "  juris  et  de  jure  "  of  the  civil  law.  The  fol- 
lowing is  Uli  c'-vample :  "  When  in  a  case  of  manslaughter  two  wit- 
nesses not  subject  tn  objection  testify  tn  having  seen  the  ac:"u.srd, 
nith  a  naked  jukI  bhtotly  sword  in  tiis  hand,  leaving  the  place  where 
soon  afterwards  the  body  of  the  deceased  has  been  found  wouudctl 
by  a  sword  blow."  ' 

'  MvgtiTt  dc  Vovgtaits,  "Inst,  erim."  p.  3B0. 

*  RouMmtt  rfp  Lac.oTit/ir.  "Malifn-»  criniinelle»,'*  pp.  371,  372.  Cf. 
Poutlain  rfu  I'arc.  vol.  XI.  n.  ]HI  <■(  *(t/. 

•Thi«  WB*.\rI.  l5of  Ti!l<.  VIII.  '"PnKjW-v.Tbal."  p.  00. 

*  .Wuji'"''  *'"  Vou-glan*.  "Inst,  «nm."  p.  33li.  The  Ordinanoe  (Til. 
IV,  Arl.  2:  Til.  XIV.  Aii.  10;  Tit.  11,  Art.  9>  n.-vi-rtlu-li-s*  i>ro\-id«l  Uuit 
All  in%-t>iit4iry  of  i\\a  iuwummIV  pupen  Hhoiilil  he>  mafli*. 

*  Ihiit..  "Inil.  crim."  p.  n4fl.  C/.  Pi>uU.iin  du  Pare.  vol.  XI.  p.  118: 
"Thp  i'i>tiinim«on  of  m/inifi  bI  pn-mmplions  witb  llio  prc-eiimptiim  'jtirU 
Cl  <Ic  jun  tlgva  not  npptur  to  mn  tu  Ik-  wurmntrd  .  .  .  «\'iU<-avi;  it  Vu^ 
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Tlie  authorities  were  not  in  »greemcnt  u  to  the  v«lue  as  pniof 
ui  the  «eeiisfd's  wmfessidn  made  in  court.  Som«  of  the  most 
cvU^bniteii,  Jüuäse,  for  iii^tance,  held  to  the  ancient  opinion  »o 
cording  to  wbicli  it  wu»  the  proof  "  pur  v xcvlleiice  "  »nd  the  most 
complete ;  "  of  all  the  pnmfs  uhJc-li  cuii  tic  h&d  in  criminul  cases, 
the  «ccuscd's  omfe^isioii  ia  the  strongest  and  most  <xTtaiti ;  c*in»r- 
qiK'ntly  tliat  prooris»tini<.-icnt.  .  .  .  Sucliaconfe^ionis  the  most 
coinpletf'  proof  tiiat  couKl  Ite  wished  for."  '  .lousse  relied  upon 
the  auUiority  of  Bartnlus,  Paul  de  Castro,  and  Julius  ("laru.";.  lie 
d«c]un-d  "  that  it  could  never  be  presumed,  without  suhvertinj; 
all  the  laws  of  nature,  that  a  man  would  in  eold  blood  aceuse  him- 
self of  a  crime  wliidi  he  lnul  not  a)mniitt«i.'*  He  also  tilnl  in 
supix>rt  of  his  opinion  the  fornialitie:'  of  the  interrogations,  so  thor- 
oughly regiilnted  l>y  the  Ordinance,  and  asked  if  so  miieh  rare 
would  have  been  taken  to  obtain  a  eonfeT^Mon,  if  it  huil  not  liud  a 
decisive  value?*  It  was  in  reality  the»«  very  formalities  wbioh 
prevented  the  ascription  to  the  eonfession  of  its  natural  force. 
Jousse's  o]>inion  tlicrffore  niinained  a  solitary  i>ne.  und  this  was 
what  wa»  in  general  deeided.  In  the  case  of  a  crime  grave  enoufrh 
to  entail  capital  or  even  merely  afflictive  puni^ment,  the  confes- 
sion was  not  ^utlici<-nt  to  ^rouml  >UL-h  a  s4-nteiice :  "  Nemo  audilur 
pertre  volens ; "  it  was  essential  that  the  confession  nhould  be 
corroborated  by  urgent  presumptions  or  the  deposition  of  n  com- 
])etetit  witness.  That  was  Ijiuiet's'  opinion,  and,  later,  that  of 
Domat  *  and  of  Duplesais.'    Tlie  authorä  uf  the  17Ü08  are  no  less 

rarvli;  ulinilleil  in  rabuttal  of  Ul«  |>rf!iuinpliüD  'juris vt  il«  jitn>.'  while  In 
priminAl  '■»(t«8 i-v iitfiic«  Is  admitted  in  lybuital  uf  tiianifi*«!  pn«uinp(ion»." 
This  endeaco  ia  n-buttal  of  which  Puullain  du  Par«  »iK-aks  coimtt»,  as  lie 
explains,  of  thr  justificAtivi-  facts,  lawtul  »fir-deft-nw.  for  liu^lan'T. 

'  JoM»*t.  "Conim.  BUT  I'Urdoan.  do  1Ü70."  on  An.  5,  Til.  XXV,  No»,  1 
and  -i. 

)JouM«,  bowoVM'.  only  r«<>oir)i):<Hl  tl«'  flonfwwion  &«  a  comalf^U»  proof 
whi'D  Id«'  "'™>rpu.t  drlicli'  in  induhitAbli-  und  iwopi-riy  ririfii'd  iiy  mfinnK 
of  an  iutipis'iiaii  or  un  ufHi-inl  ri-|>»r(  uf  the  juiun  or  \>y  tbi-  d('iH>iiliun  of 
witaoMea."  If,  hon-pvi-r.  the  (rnnip  WM  oue  of  UuMu  "which  cuuW  only 
b«  Qonmiitt«d  in  ih«  intuntioa,  such  a»  hereey,  ia  fwUac»  not  outwardly 
manifested  .  .  .  il  being  impossible  to  prove  the  'corpUB  delicti,"  Uiu 
oonf<-«ition  of  the  aoeu«e>a  could  not  he  aiuUBciimc  to  eausp  his  condctnna« 
lion."     Jou*s>\  p,  434,  '  Lptter  f.  No.  34, 

'  "Ia\  droit  puldi'',"  Book  III,  Title  1,  "Oonwrniixr  crimes  and  roi«- 
daaicaiiurü"  ^  "AlthouKh  the  necuaed  aeknowledeic*  Ilii:>  crim«  (if  it  is  n 
oapiLol  ofTi?Diu>>  l\n!  pnidupljon  nf  tfan  cvidcnne  i*  not  ahnniliinpcl ;  fnr  it 
would  ti«  unjust  tu  eiuudcmn  an  innoiwtit  ntTsun  on  a  falw  confcwsiori." 

*"R*j»nse  de  Dupleasi?  ft  t'ulbcrl  »ur  le  )>roc(»  de  Ut  Wi«a  "  :  "Tb« 
twrp  conirMäon  b^  a  criminal  of  lii»  aimv  cannot  HTocv  Im  iN>ndi-ni  nation ; 
l>ut  if.  tx>sid(<s  hu  confasnon,  iImw  b  a  irfDcl»  wibOMa.  that  Ix  lufllejnat. 
lu  Uwmme  way,  if  in  addition  to  his  confeasion  lh«re  iamiiepreBumptian, 
«>lih«r  raal  or  afiiitnc  from  tb^  depoation  of  «veo  a  aiiicie  witness,  that  U 
annoictit  for  bit  coadvcnoaltoo.'.  :'l.ettn«.  etc.,  de  Colbert."  vol.  VI, 
ApiL  p.  42». 
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«q>lidt.  "  The  confession  from  its  nature  cannot  effect  tlic  con- 
demnation to  cftpita!  punishment;  for  that  tho  «ineiirrcnoo  of 
several  other  rinuiii-stiiinf  s  an-  iit-ivssary  ;  ...  it  must  Ih-  ac<;fim- 
panied  by  se^'e^al  weighty  prcsumpti<»ns  or  the  deposition  of  a 
competent  witness." '  —  "  The  free  aim!  voluntary  confession  of 
tJie  aaruseci  iUtes  not  coiwtitute  a  complete  pn>uf  a^aiiiNt  him; 
'Nemo  non  auditur  perirc  volens.'  "  '  Lastly,  Serpillon  disput«8 
Jousse'jt  o])inion  most  rcspwt fully,  hnt  at  the  Mim**  time  most  ener- 
KClically.*  If.  iin  the  eoiurary.  a  slight  puiii^iimeiit  was  in  tjuos- 
tion,  it  was  admitte<l  that  the  setiteoee  could  be  grounded  on  the 
confession  made  in  e«iurt,  ]>n->\nd<-d  that  the-"  i'orpnRd«'li<'ti  "was 
conclusively  established :  "  It  is  true  that  there  are  judjjmeiits 
wbieh  have  sentenced  the  accused  upon  their  confesaion  alone, 
but  t<>  liphter  piiiilshm<-nt:4  than  the  crimes  deserve*!."  * 

The  pniv'isions  of  the  Ordinance  of  1(570  were,  however,  per- 
fectly in  harmony  will:  tliis  theory-.  Article  ö  of  Title  XXV  pro- 
vides "  that  criminal  actions  can  beexamine»!  anil  judged  although 
there  arc  no  informution<(,  and  if  there  is  othenvisc  sufficient  proof 
by  the  intemiftations  and  by  doeuiueiiLs,  either  iiuthcntifuitcd  or 
acknowledged  by  the  accused,  and  by  the  other  presuniptions  and 
eircum-stjinces  of  the  action."  Kmm  this  it  is  evident  tiuit  to  ob- 
viittc  recourse  to  testimonial  evidence  the  eidprit's  confc.'^aion 
was  not,  of  itself.  snJlitncnt ;  it  was  still  neecssaiy  to  add  to  tliat 
the  mitten  proof  or  presumptions,*'  Article  17  of  Title  XIV  pro- 
vides that  immediately  after  the  apiH-Hnuia-  nf  the  tK-cuscd,  and 
before  pmeecdiiig  further,  "  the  interrogations  shall  he  at  once 
proiluoed  to  our  proeiirators  or  to  those  of  the  seigniors,  to  take  law 
U])uit  them  or  to  make  such  niotioiuf  us  to  tlietn  appear  advi.snble ; " 
and  the  authuritiea  have  always  uiidcrsttxwl  this  provision  to  mean 
that  if  a  crime  meriting  n  severe  punishment  was  in  question,  the 
iDOtkm,  nolwithstundinK  the  confession,  »hould  not  be  for  an  im- 
mediate sentence.  "  If  the  crime  should  appear  to  him  (the  public 
prosecutor)  to  be  a  serions  one,  he  moves  for  the  criminal  ruling 
of  confirmation  and  confrontation ;  for  in  this  case,  even  when  the 
a<'cu&e<l  should  have  confessed  to  all  the  counts  of  tJie  accusation 
on  which  lie  is  charged,  a  full  examination  under  the  criminal  forms 
is  twne  the  less  necessary."'    Mnally,  Article  19  of  the  same 

*  .Vityiirt  lie  I'ou^tana,  "Inst,  eriin."  p.  Xlfl. 

'  Roatiettu  ile  l^eombe.  "Malifaws  eriiuincliPB,"  p.  372. 

*  •■Cod4'  «iniinel."  p.  1012.  'Strpilhn.  loe.  ett. 

* "  R««]  pTefrtiniptionH  which  n&turaU>'  appear  from  th«  thine  itmlf 
and  «to  pol  ariK«  from  the  t««timoDi»l  «videDc«  are  here  spoken  of."  Iht- 
frfeuia  ("  l>>ltre  A  Colhort."  Abov«  citixl). 

*  Strpilhn,  upon  this  article. 

263 


U] 


PSOCEDUHE  tK  THK  1600s  AND  ITOOs  [Part  11 


Title  XIV  is  nJw  ill  perfect  harmony  with  the  whole  nf  this  theory : 
it  ix'rmits  the  accused  of  crime  "  for  which  he  will  not  be  luhle  to 
afflictive  punisliuetit  "  to  "  tJikc  law  "  on  the  charges  after  the  in- 
lerTx^tiaii.  This  power  remotely  recalls  the  plea  of  "  guilty  " 
of  the  English  procedure;  it  was  serviceable  to  the  aeeused.  by 
permitting  him  to  avoid  tin?  tlcUiyz^  of  u  criminal  trial.  It  is 
conceivable  that  it  did  not  exist  unless  there  was  a  confesMon,  but 
the  confesjuo»  was  not  enoiiph  :  it  was  still  necessan,'  that  the  crime 
sliould  be  one  not  punishable  by  afllictivc  puiiinhmeiit ;  uthcr- 
wiiw  the  procedure  had  ttt  be  followed  through  to  the  end.  Al- 
though the  ancient  nulhorities  have  sometimes  attempted  to 
expluin  this  rule  in  other  ways,  it  la  quite  conmvabli-  that 
although  ailniitted  in  serious  crimes  tlie  confession  did  not  by  any 
means  constitute  a  complete  proof.  The  importanee  of  the  con- 
fession vBs.  iieverthelesa,  con^idcnibli- ;  added  to  wliat  was  called 
a  proximate  presumption,  it  constituted  »  real  and  sufficient 
proof;  ami  these  proximale  presunij>lions  were  of  mueh  more 
frequent  occurrence  than  complete  pmof. 

The  pnurimtitr  i>rr»iiin[ttiitji.t  vivn-  also  called  haif-pnxtft.  Tliis 
term,  aeuinst  which  Voltaire's  common  sense  a/terft-ards  protested, 
was  not  adopted  by  att  the  jurists ; '  hut  it  was.  neveHheless.  in 
use.  and  not  without  reason,  considering  the  system  of  which  it 
formed  a  part.  The  proximate  prp,*nmptions  could  not.  by  tliera- 
aelves.  justify  a  capiinl  sentence  of  the  accused.  Some  of  them 
were  strong  enoti>:h,  however,  to  make  it  seem  verj'  difficult  to 
for)>ear  from  inflicting  upon  the  f^dlty  person  the  rhastisement 
he  deser\'ed.  If  the  voluntary  confession  had  been  obtained, 
tluit  would  have  been  possible ;  !ri  default  of  a  voluntarjt'  coiifes- 
Mon,  a  forred  confession  had  to  be  obtained,  anr]  this  was  done  by 
means  of  torture.  Tlte  principal  effect  of  proximate  presumptions 
in  Ktavc  accusations  was,  therefore,  to  [H-rmit  of  the  administra- 
tion of  torture.  This  is  declare*!  in  the  clearest  manner  in  th« 
l.Ti)(»s.  the  leiXis.  and  the  ITlMls.  "•  WTtere  there  shall  have 
been  neither  full  nor  entire  proof  a^inst  the  accused,  but  there 
shall  ha\*e  l»een  half-proof  of  the  crime  by  a  witness  of  notable 
standing  and  not  of  nwiin  station,  testif>ing  to  the  principal  fact, 
which  witncas  ishall  be  free  from  any  ttbiectioii  or  susiMdon  what- 

'  "Sovi'fiil  iiulliitn  h»vf  «K'lin"!  ihp  half-praof  an  a  mpnti»  of  ukinfT 
Ibe  fabi' fur  lUc  inn-."  /Jr'iirarf."  Half  •proof,  '  —  "Tliervi  i*  norfuHi  thiiiit 
aa  h&lf-|in»i>f» ;  w-vituI  (rf  ihr  auttioriiies  clepn>eat<-  this  vxurwtiiuii.  IL  t« 
a  liarbarou«  and  fii-titioiiFi  it<rm ;  ihix  U  jirovitl  by  \hf  Tact  tuat  not  a  «inglo 
text  on  law  m^nlions  ii.  HnlT  uf  iho  Inith  mnnot  1h>  <li<envfr«xl ;  tliere  ts 
no  3U4ih  thinir  as  a  halMnith  .  .  .  Iialf-nroor^  ut  m  impoaaible  as  halT- 
ttuta."     Srrpitton,  " i-'inlv  iTitamfl."  p-  lOii. 
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■ever,  or  wlici*  there  shall  be  strong  conjectures  and  presumptious 
at  least  equivalent  to  tlii^  said  half^full  proof,  not  avoided  or  dimin- 
ished by  the  proof  which  shuil  have  lic«i  pnKlmrd  '  rx  officio' 
for  the  juMi6(ration  of  the  accused,  sufficient  for  the  admiiii^tru- 
tioD  of  torture,  (the  judge)  shall  proceed  to  the  jud^tmeiit  of  tor- 
ture." '  —  "It  is  clcitr  tliut  every  presumption  ttiiislitnti-s  a  half- 
prcKtf  which  may  be  sulHcicQt  to  n-amtnt  the  adminlntrutioii  of 
torture."' — "There  are  some  mines  of  a  nnture  deHL'r\inK  of 
«ipital  punifihnietit,  and  it  is  in  regard  to  theti^e  in  pitrticuliir  that 
the  presumptions  may  give  cauKe  for  torture."'  So  that  this 
theory,  apparently  so  favorable  tci  the  accused,  resulted  in  render- 
ing torture  iilmust  inevitable;  it  became  the  indispensable  eoml- 
lary  of  this  system  of  proof. 

Another  mean-^  of  arriv-inß  at  a  capital  sentence  had  been  to 
orfrf  the  }ßTesumi>twns  together,  and  this  was  admitted  b>  wrtaiii 
jurisconsults:  "If  there  were  two  weighty  presumptions,  each 
proved  by  two  witn(«Lie?t,  they  could  unquestionably  constitute 
complete  proof,  accordiiiR  to  their  qiuility  ...  if  tliese  presump- 
tions were  of  such  a  quality  that  o  tiatur»!  conniection  existed  be- 
tween them,  uncontnidirtod,  and  they  all  t>elon^ed  to  the  class 
of  proximate  and  weighty  pre'*iimp1ions.  it  might  be  said  that 
they  proved  each  other,  and  thut  the  iiicom^Jetv  proofs  in  regard 
to  each  fact  should  be  cumulated  fto  as  to  constitute  a  perfect  pmi  if, 
which  should  lie  suQiL-ieiit  for  a  coiidemjiation."  *  Bui  the  suf- 
ficiency of  tltcsc  combinatiimH  was,  in  gcriiiml,  denied.  "  The 
lialf-proof  is  no  more  courhislve  than  a  half-truth;  and.  for  the 
mine  reason  that  two  uncertainties  cannot  make  a  certainty,  two 
holf-pruof»  cannot  constitute  a  complete  proof."  * 

.\lthough  the  proximate  presumptions  were  not  sufficient  to 
base  a  capital  sentence,  they  permitted  the  judge  to  inflict  "  cer- 
tain afflictive,  de^ni<linj;,  rtr  [K.-(niniary  punishments,"  '  if  hedeetntx] 
them  strong  ennu^h  for  tliat  puqwse.  Hut  care  was  taken  to  &AA 
that  "  l)efore  imposing  a  punishment  not  commensurate  «ith  the 

•  "PraliqiK-  Av  Uict."  1577,  p.  lA. 

'  Duj^fUMa.  "  Iji'ltn-  h  Colbert,"  dt^xl  ahov«. 

'  Muyart  d'  Vouglanii.  "Iiwt.  crim."  p.  .'J.'il, 

'  ItiipUstia.  /or.  eil.  '  DenUarl,  "  Half- proof." 

*  Muyart  'le  Vouiflana,  "IdsI.  erim."  I>p.  34t},  351.  Poullain  du  Pare 
(vol.  XT,  p.  115)  evpn  shows  that  the  juagi'  p»n  in  »Ufh  oa«c  stintpooe  to 
till-  Ki*lloyg  for  life  :  "  The  prpparalorv  torture  under  rc««-vation  of  proofs 
i»  nion-  »cvrrv  than  the  cnlipyi*  for  life :  and  since  it  can  tic  dtiLTccd  upon 
ooniü<Jn*bli>  »vidfiiiL-e  <»hlii»iirli  im^unicipnt  to  base  a  vuitilai  KiTLfne<<). 
il  must  awMxixurily  follit*  tlial  the  jnAgv  can  noiitoDOO  to  ine  tpilU'.vi",  how- 
ever Strooious  the  eritav  may  he.  upon  OAiMcid^rablv  «vid«aoii.  when  Ihero 
is  pot  enouffb  to  xvamot  n  mpitnl  «•»t«iic?it.  For  th»  same  rMuon.  if  tha 
evidenoe  isle«  oounderable,  the  judg«  vtui  awAUy  the  pual^uneot." 
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character  «f  the  {Time,  for  the  reason  tliat  tiie  evidence,  altliDUgh 
considerable,  vina  not  »ufiident  to  sustain  a  capital  äciitence,  it  was 
necx-Nsar^'  tliMt  the  juitge:«  ähuiild  have  e\}iiiust(-d  »II  the  means 
indicate«]  by  the  Ordinances  for  the  proof  and  the  iuveätigatiun 
of  the  crime."  ' 

Attempts  were  «icrasioniilty  made  to  inaintjiin  Uiat  complete 
proof  of  atrorious  crimes  was  not  necessar>'  for  the  capital  sentence  : 
"  In  ntrocissimis  Icvjorcs  eonjectiirie  sufficiunt  ct  licet  judici 
juru  trannRredi."  "  Such  a  biirliaroiis  and  »li^urH  Idea,"  says 
Poullain  du  I'are,  "  has  never  been  entertained  in  l"'rancc.  It  is 
the  badge  of  tyranny  and  cruel  despotism.  Tlic  more  atmcious 
the  crime,  the  more  terrible  should  )>e  the  punishment ;  conse- 
quently, the  evidence  against  the  accused  should  be  so  much  the 
clearer  in  projwrtion  to  the  atrcx-ity  of  the  crime  with  which  he  is 
charged. "*  What  facts  constituted  proximate  presumptions? 
Merc-  a^iun  the  Ordiiianec  fumiidied  du  dvtails.  It  tmrely  de- 
clared that  torture  amid  only  lieadminiNtemI  where  the  crime  was 
one  deser^'illg  of  capital  punisliment,  and  where  there  was  a  con- 
Ktderahlc  amount  of  evidenee.  which,  however,  "  was  rtot  sufB> 
eient."*  This  necessarily  left  a  wide  discretion  to  the  judges. 
"  The  Ordinance  not  having  determined  in  tlie  article  .  .  ,  the 
nature  of  the  prcHuraptioiis  and  eircumstance»  which  it  pru|>oses 
shonld  (institute  [inK>f  in  criminal  actions  a{>])ears  tu  have  left 
the  matter  in  the  di.%retion  of  the  judges."  *  —  "  Vihcn  the  wit- 
ni-ssei^  du  not  testify  to  ha^int;  seen  the  blow  »truck,  and  they 
furniäh  nothing  but  presumpth'e  facts,  it  \mng  putsible  that  some 
of  the  presumptions  may  be  more  weighty  and  conclusive  than 
others,  and  that  the  jodj***«  may  l»e  more  impress«!  by  some  facts 
than  by  others  .  .  .  the  matter  usually  lies  io  the  judges'  dis- 
cretion." '    Certain  ndes  wm-,  however,  laiit  down  hy  prnvdent. 

.Amoitg  the  half-proofs  we  find,  first  of  oil,  the  testimonial  proof, 
or  imprrfevt  writing,  the  deposition  of  a  single  eye  witness,  or 
pcrMinal  writing  vcrifii-^l  hy  riqH'rts,  and  also  the  ejrtra-judinul 
confr-ssioii  of  the  accused,  when  it  was  denied  by  him,  but  proved 
"  by  two  competent  witnesses."  or  by  his  "  diaries  and  house- 
hold jNipers."'  Then  in  ihü  CBtcgory  of  pnwiuiate  presumptive 
facts  a  crowd  of  presumptions  began  to  be  marshalled.     Muyart 

'  PaulUiin  Ju  Pare.  XI.  p.  116. 

>  Ihtd..  XI.  p.  IIU,     C/.  Dupaty.  "Mfmoiiw"  and  "Mojeos  d«  droit 
pour  tm»  bomme«  4»tidanin6'  it  U  roue,"  patMim. 
«OrdinaDVCot  1670,  Tit.  XIX.  art.  1. 

*  AfuyorT  de  VoHftan*.  "in^t.  erJm."  p,  347. 

•  l>uplrKni,  "Lfrtlrn  &  Collwrl,"  «it«!  above. 

■  Muyart  de  I'oti^tuu. :'  liutil.  erim."  pp.  330,  350. 
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de  Youfckits  <lividcs  thtm  into  K*^neral  prcaumptioiis  a»d  pre- 
sumptions pcculia.r  to  c-crtain  mm«.  He  etiiimeratcs  sixteen 
belonging  to  the  fnnoer  clwss,  some  of  which  are  very  curious  :  we 
fijid  among  them,  "  the  status  or  the  accuser,  whether  or  not  he  is 
a  piTSMii  of  «itandiiiß.  ur  the  lieud  of  a  liousc,  in  regard  to  olTenses 
ciimmitted  by  Im  d<iinestic  servants ;  "  the  "  stattw  of  the  accused, 
whether  or  not  he  is  a  vagrant  or  a  non-resident."  The  presump- 
tions ptTuliar  tu  certain  crimes  are  specified  witli  great  care;  the 
nomeiiciatiire  of  Home  of  them  would  be  laughable,  if  we  did  not 
catch  a  glimpse  of  the  torture  lurking  behind  them.  Thus  vt 
find  ranked  anion^  the  pruximiitc  prciuraptiorw  of  the  crimes  of 
magic  and  of  sortvry  the  (ollowinn  thiiijis :  "  If  there  have  been 
found  in  the  accused's  house  boctks  or  ini>triiments  relating  to 
nin;;ic,  »iich  ils  sacrtßces,  hinnaii  hnihr',  waxen  images  transfixed 
by  ncedliCa.  the  bark  of  trees,  bones,  nails,  locks  of  human  hair, 
feathers  intertwined  in  the  form  of  a  circle  or  nearly  so,  pins,  em- 
bers, parcel  of  emViers  found  at  the  head  of  chihlren'^  Ix-d«  .  .  ., 
2d.  If  he  has  been  seen  placinf*  anything  in  a  stable,  and  the  cattle 
tJien-in  have  soon  afterwards  dictl,  .'td.  If  a  document  hns  been 
found  upon  blni  containing  a  compact  with  the  devil  .  .  ,,  7th, 
If  those  living  in  intimacy  with  llic  accused  have  been  seen  to 
change  their  abode  immediately  after  bis  arrest  .  .  ..  8th,  If  he 
has  the  name  of  the  devil  constantly  upon  his  lip»,  and  if  he  is  in 
the  habit  of  calling  his  own  children  ur  tliosc  of  other  people  by 
that  name."  '  This  was  written  in  the  I70Qs!  Muyart  de  Vou- 
glans  adds,  it  is  true:  "  All  these  presumptive  fact^  might,  ac- 
cording to  the  authorities,  be  a  reason  for  torture,  but  we  shall 
see,  in  treating  of  this  crime  (sorcery),  witli  what  circumspection 
the  judge  ought  to  licbave  in  such  a  delicate  matter  and  one  which 
the  inordinate  cretlulity  of  the  common  people  might  cause  to 
degenerate  into  dangerous  superstition." 

^\JI  the  proximate  presumptions  could,  as  a  rule,  be  the  occasion 
for  the  a^lmitii-ttration  of  torture,  provide"!  they  were  themselves 
|H»ved.  and  for  that  a  single  nitness  was  sufhcient.  For  a  large 
mmibcr  of  balf-procifs,  however,  it  was  iirtrssary  to  add  o  remote 
pre^imftian  at  least,  in  ordi^r  to  justify  torture.  At  this  point 
n  third  cjass  of  presumptions  made  their  appearance,  tinder  tlie 
name  of  adminiflea;  these  Iiml  oidy  a  n)rrnliorative  value.* 
This  was  a  very  slender  safeguard,  for  very  little  was  re^iuirvd 
to  give  rise  to  remote  presumptions.    Muynrt  de  \'ougIans  gives 

'Mujfarl  iff  I'nHf tniu.  "  Inxlit.  «nra."  p.  353. 

*äv«  SluifaH  dt  Vouglana,  "InA.  crim."  pp.  3W,3&0,3S1. 
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the  following  craimplo«  or  them:  "Th«  phangeableticss  of  th« 
acriisnl'^  diM»iir«c,  ihv  trcniitr  of  liU  voice,  lii»  um'a.iii)usx  of  miiu], 
his  taritiimity,  .  .  .  the  proximity  of  the  accused's  house  to  the 
plac«  where  the  crime  was  committed,  .  .  .  the  accused's  feigning 
deiifneH»,  or  to  have  lust  hi*  mind  or  hi»  loemory  when  he  is  qu«^ 
lioncd,  ...  the  accused's  bud  expression,  or  the  ill  name  he 
bears." '  Tlie  remote  preJiumptioiis  had  to  be  proved  by  two 
witnesses,  or  by  the  judße's  minutes. 

Certain  authorities,  however,  showed  themselves  to  be  more 
exacting.  "  It  cannot  be  too  often  rejiwited,  that  aevemt  i>re- 
siimptioiis  in  combiuaiton  are  neee:t.sary  to  furnish  a  coit^der- 
able  proof,  such  us  i»  required  by  tins  urticle  of  the  Ordliiaucu.' 
The  majority  of  the  nuUiorities  require  three  presumptions; 
but  manifest  presumptions  mu.<>t  be  distinguished  from  remote 
pre^tumptions;  the  former  furnish  nwesaury  iiiftrentr-s  from  a 
certain  fact.  ...  an  example  of  a  manifest  presumption  is  the 
ca.'ie  of  two  competent  witnesse-s  who  testify  to  having  seen  the 
accused  leave  a  place  where  a  murder  has  juat  been  committed 
«ijT.ving  a  naked  and  bloody  sword  ;  this  presumption  would 
nppeur  to  Im-  *  luce  clarior'  *  For  n  sentence  to  torture,  however, 
other  presumplioiii»  called  remote  are  also  required,  such  as  prior 
threats,  proven  enmity  and  such  like  'adminicles,'  unless,  at  all 
events,  the  accused  was  a  vagrant  or  a  person  of  had  reputation."  * 
Duplessis  holds  a  ^mtUr  opinion.  "  Thret  kimU  of  presumptiona 
arc  U!(uidly  tlistlnguislicd.  namely:  Ist,  General  and  remote  pre- 
sumptions, us  from  the  geiierul  bad  cfuithict  of  the  accused,  if  he 
hiks  been  alread,v  arrested  for  similar  crimes  ;  these  can  luive  little 
more  effect  than  to  put  the  judges  on  inqiiiri>-  and  merely  arouse 
their  suspicion;  2d.  Nearer  presumptions,  which,  however,  are 
not  immediately  eonnei-tnl  with  the  act,  as,  in  homicide,  where 
the  RccuHcd  was  the  mortal  enemy  of  the  person  slain,  or  wliere  he 
threatened  him  or  boasted  that  he  would  kill  him.  etc. ;  these  arc 
fiorm^wtuit  stronjK'r.  but  ihey  an-  in  no  ways  conclusive,  and  do 
not  constitute  even  a  half-proof;  ,1d,  I*mxiniate  presumptions, 
immediately  eomiected  with  the  act,  as,  where  n  man  has  been 
alaiii  ill  a  house  or  in  a  wood,  and  at  the  8unie  time  the  accused 
has  l>ccn  seen  to  leave  the  house  or  the  wood  in  flight,  with  naked 

*  Mufari  lit  Vou^lana^  "  liitlit .  crini."  p.  iUO. 

*  Art.  I.  Tit.  XIV,  aprrif^-ing  the  mrcamstaooM  under  which  tboieDteDoe 
to  tortun-  ma  be  i»«w»r<l. 

'The  diuaifiiNit ioii  hrtv.  ootnpuntl  with  that  of  Mtiyart  dv  Vouglana, 
would  MTin  I»  earrv  tin-  \nni>ii.i  iin-simipiions  duwa  a  step  lower  m  the 
iwaU-.     ('/.  Poutlnin  f/w  ftirr.  XI.  p.  11». 

*  Sir/HlloH.  "Code  criiniofl."  p.  012. 
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autl  bl<>ocij'  swokI.  .  .  .  These  Facta  raise  ihnmiiKlily  conclusive 
presumpfions  that  theaccuse«!  has  cointnitteci  the  crime,  but  still 
ihey  are  not  absohitcly  irrebuttable;  presumptions  of  this  descrip- 
tion RO  tinder  llie  name  of  '  full  presumptions,'  ami  they  usually 
constitute  half-proof."'  When  all  is  said,  it  must  he  acknowl- 
edged that  it  was  difficult  to  indi<?Bte  with  sufficieut  certainty  the 
evidence  upon  wluch  torture  would  be  adtiüiiistered.  *"  The 
difficulty  is  to  oscprtniu  what  tAndcnc«  sliould  l»e  rcRardt-d  as  con- 
siderable. What  might  eome  under  that  fleseription  when  ap- 
plied to  a  vagrant  or  other  bad  character  ought  not  to  be  so  cou- 
sidervd  when  the  «ccuscd  is  domicilud  and  of  good  character; 
consequently  nothin};  is  ho  arbitniry  or  difficult  to  settle.  It  de- 
pends upon  the  place,  the  time,  the  status  of  the  peräons  concerned, 
and  a  multitude  of  other  cirL-um,'«tBn«'s."  ■ 

Hemote  presumptions.  unsupportPil,  permitted  the  jud^  to  pro- 
noimcc  pecuniar?'  punishments,  or  a  "  further  inquiry  "  ;  he  could 
also,  if  then-  was  ti  party  prosecutor  for  civil  reparaliKn,  send  the 
action  to  the  civil  side,  "  And  where  by  the  prooeedinRs  there 
has  been  neither  full  nor  half-full  proof,  but  merely  some  pre- 
sumptions or  c<inji-cture?i  les.-<  than  the  said  half-full  prouf  and  imt 
sufficient  for  the  administration  nf  torture,  and  a  likehhoixl  result- 
ing from  the  proceedings  that  the  complainant  in  a  criminal  case 
could  mon-  fully  prove  and  verify  the  crimes  charged  by  liim  a};^iri»t 
the  accusttl  in  a  civil  action,  in  such  a  case,  if  the  judge  has  done 
all  that  could  and  should  be  done  t«  end  the  criminal  action,  he 
sliould  refer  the  parties  to  a  ei^il  action."  '  — "  When  there  are 
only  stronf;  presumptions,  their  force  can  determine  nothing  but 
pecuniary  piuiishment-S  if  the  jud};e  dors  not  enter  an  adjunrnment 
'  nuosque,'  that  if»  to  say,  for  '  further  inquiry.'  "* 

In  the  midst  of  these  wavering*  and  hesitation»,  one  point  re- 
mained certain  and  acknowlnl^ed  on  all  hands,  namely,  that  a 
sentence  of  capital  punishment  was  impossible  in  the  absence  of 
ft  complete  proof ;  und  it  wll^  oxci-rdingly  difficult  to  procure  one. 
I^ecpt  where  that  had  been  obtained,  it  was  essential  to  add  to 
weighty  presumptions  the  confession  of  the  accu.-^ed.  To  this 
end  two  jMiwerful  me^-banisms  were  organised ;  one  was  the  in- 
terroKation  —  subtle  atid  secret  —  where  tlie  accused,  without 
the  op]«irtijnity  of  pleading  any  defense,  was  obliged  to  swtar  to 
reveal  the  Iruth,  and  liy  which  tlie  so-called  voluntary  confession 
was  obtained :  the  other  was  torture,  by  which  the  forced  eotifeU' 


'  Duplrarit,  lot.  eit. 

» "Pmlique  de  LiMt,"  p.  28. 


'  SerpilloH.  "Code  tr'an."  o.  911. 
•  PotälaiH  (fu  Poj-t,  vol.  XI,  p.  IIB. 
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»on  was  t'xtortwt.  That  was  the  end  and  aim  of  the  sj-stem  of 
legal  proofs;  and  in  the  HiippnwH  nfo^^ity  for  a  ronfession  must 
h*  found  the  real  rtaaoii  for  the  mainit'naiici-  and  aHiliriuaiiw  of 
torture.  This  i»  must  «tplicitlj-  stated  by  Muyart  dc  Vouglans. 
"  The  rt-asons  which  appear  to  ne<<s.«tate  its  siitliorization  are 
based  upou  the  fact  that  it  being  often  inipossibtt-  to  üblain  a  full 
«jnviclion  of  the  crime,  cither  by  the  depositions  of  witnesscrt  «r 
by  dotniment.'«,  or  by  presumptions,  which  rarely  conmr  in  sucb 
a  way  as  to  constitute  timt  pr^iof,  clearer  than  day.  which  h  essen- 
tial for  a  cundemuation,  there  would  be  no  Ic^s  injustice  in  »end- 
ing away  ahsolvwl  the  person  who  is  «tthenvise  Mis|»ected  of  crime, 
than  there  would  be  in  condemning  him  who  is  not  completely 
proven  Ruilty ;  not  to  mention  the  fact  tliat  the  welfare  of  humanity 
demands  that  crime  should  not  remain  unpunished,  it  is  for 
that  reawui  that,  in  tlie  absence  of  other  means  of  arriving  at  this 
complete  proof,  we  are  obliged  to  torture  tlie  body  of  the  accused." ' 
Unsyni  path  die  remarks  such  as  these  are  not  surprising,  coming 
from  Muyart  de  Vimglans,  who  invariably  eonstltute«)  him-selF 
the  advocate  of  this  odious  procedure;  but  they  expressed  a  logi- 
eal  necessity  tvhlcli  impelled  Itself  wttJiout  di-w-riuii nation  on  all. 
"  In  the  perjilexity  in  which  tfie  judges  find  themselves,"  says 
Poullain  du  Fare,  "  when  they  aec  very  strong  presumptions 
against  an  accused,  and  when  all  the  means  of  proof  arc  exhausted) 
they  are  driven  to  the  resoun-e  of  üie  preparatory  torture."* 
And  this  ia  what  Serpillon,  who  himself  had  begun  to  protest 
•galnft  torture,  has  to  say :  "  About  twen1y-6ve  years  ago  we 
were  still  rompelkd  to  sentence  to  the  preimratory  lurture  the 
notorious  Anribaut,  of  the  parish  of  Planchi-cn-Nivcmnia,  ac- 
cused of  ahout  a  dozen  crimes,  die  majority  of  which  were  murders 
on  the  highways.  VVilhotit  tJiis  not  a  single  one  of  them  would 
have  been  fully  jirovcd.'*  *  By  what  was  Scrpillon  "  üomiH;lled  "  ? 
By  the  theory  of  legal  proofs. 

There  might,  hnwe\'cr.  remain  to  the  accused  one  last  resource. 
If  be  resisted  tlie  tonncnts  of  the  torture  nnlbout  confes-sing,  the 
accusation  was  doubttesä  emmpleteJy  purged,  and  the  strong  prc- 
.HumpttonH  which  bad  made  the  administration  of  the  torture 
possible  were  totally  oblitrmted.  But  this  lust  hope  might  prove 
to  be  a  vain  one ;  there  was  such  a  tiling  as  Inrturf  unjer  re*rrra- 
tinn  of  prtMif».  Then,  although  the  accused,  by  dint  of  con.>*tancy. 
refused  any  confesäion,  it  was  possible,  nevertheless,  by  virtue  of 

*VoltuD«XI.  p.  114. 


■"Inat.  <Tim."  n.  341. 
•  "Coda  criminel,"  p.  909. 
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the  presumptions,  to  sentence  him  to  some  punishment  other  than 
death.  The  use  of  torture  under  reservation  of  proofs  is  of  very 
ancient  date.  Imbert  describes  it  in  the  following  extraordinary 
language.  After  saying  that  there  are  criminals  "  so  wily  and 
malicious  that  whatever  they  have  confessed  under  torture,  they 
altogether  deny  when  they  are  questioned  next  day,"  he  adds ; 
"  For  which  reason,  when  the  judge  sees  that  there  is  not  sufficient 
proof  to  justify  corporal  punishment,  but  merely  pecuniary  pun- 
ishment, in  order  that  he  may  not,  by  denying  everything  obtained 
by  torture,  elude  the  pecuniary  punishment  which  he  ought  to 
suffer,  he  orders  that  the  delinquent  be  put  to  the  torture,  without 
the  presumptions  resulting  from  the  prior  proceedings  being  pui^ed 
on  that  account.  For  although  capital  punishment  or  other 
serious  corporal  punishment  ought  not  to  be  based  upon  pre- 
sumptions, even  though  unquestionable,  pecuniary  punishment 
and  some  slight  corporal  punishment  can  always  be  adjudged." ' 
Would  not  the  appropriate  inscription  above  the  doors  of  the 
criminal  courts  have  been:  "Abandon  hope,  all  ye  who  enter 
here"? 

» ^'Pratique,"  Book  III,  oh.  XIV  (p.  739). 
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Chapter   IV 

INFLUENCE  OF  THE  ORDINANCE  OF  1670  UPON  THE 
ADMINISTRATION  OF  JUSTICE 


|1- 


I  2. 
t3. 


The  Procedure  r^uUrized 
and  stated  preeiBely  by  the 
Ordinaaoe. 

ObservftDC«  of  the  Ordinance. 

Persistent  DefectB  in  the  Ad- 
miniBtration  of  Justice.  The 
Question  of  Money.  The 
Written  Procedure. 


i  4.  Effect  of  Influence  and  Money 
upon  the  Enforcement  of 
the  Rieorous  Provisioos  of 
the  Ordinance. 

j  5.    Commentatora  on   the  Ordi- 


nance. 


The  purpose  of  the  Ordinance  of  1670  was  to  reform,  not  to 
make  innovations.  The  principles  which  it  sanctions  were  al- 
ready in  existence,  and  the  severities  which  it  registers,  though 
new  to  all  appearance,  were,  for  the  most  part,  already  found  in 
practice.  Its  influence,  however,  was  very  great.  The  appear- 
ance of  a  Code  in  a  country  is  always  a  matter  of  the  utmost  im- 
portance. It  is  the  law  at  one  and  the  same  time  made  uniform 
and  transformed.  Although  diversity  of  the  systems  of  juris- 
prudence does  not  wholly  disappear,  its  influence  is  felt  only  in 
matters  of  detail.  Change  in  the  institutions  by  an  imperceptible 
advance  is  no  longer  possible ;  scientific  interpretation  alone  can 
tread  these  decreed  paths,  and  can  sometimes,  in  elucidating,  de- 
velop the  law.  The  Ordinance  of  1670  is  a  real  code;  it  is  exact 
in  its  details,  and  it  is  also  exact  in  its  phraseologj^ ;  this  has  stood 
the  test  of  long  experience.  It  was  able  to  root  itself  firmly ; 
the  future  had  in  store  for  it  a  life  of  a  hundred  and  twenty  years. 

§  1.  The  Procedure  repiluiEed  and  itated  predaely  by  the 
Ordinance.  —  At  the  time  Louis  XIV  caused  the  Ordinance  to 
be  drawn  up  the  administration  of  justice  was  uncertain.  Dif- 
ferent systems  of  judicial  practice  sprouted  like  rank  and  hardy 
weeds.  Abuses  abounded  on  all  sides ;  non-observance  of  the 
forms,  which  at  that  time  constituted  the  sole  safeguard  of  the 
accused  ;  the  disastrous  influence  of  the  inferior  officers  and  agents 
on  whom  the  judges  devolved  part  of  their  duties ;  the  high  price 
of  justice  caused  by  the  addition  of  abnormal  gratuities  to  the 
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regular  Iarj;e  costs;  this  has  nil  b««n  shown  by  the  Authentic 
dociiinpiu^  whit'h  we  have  analyz«!. 

The  Oniiitaiicf  of  1670  iinifitHl  the  forms  of  criminal  procedure. 
Certain  specinl  usagei«  it  did  uiiHoiihtedly  respect,  particidftri.v 
V  thosp  of  the  Chfitplel  of  Paris,  tlie  äittititlon  of  which,  in  the  heart 
of  the  Inrjte  city,  jiistific«!  ctTtnin  ]»rivilcgi'.s ;  hit  that  vcfa'  sridotn 
happened.'  AJthough  differeniÄS  did  arise  in  the  future,  these  were 
only  in  recird  to  points  not  providc<I  for  hy  ihe  Orilinaiiee,  which, 
it  cannnt  he  denied,  had  s»rneliimra  |llt^sed  nver  rather  iinportimt 
matters  in  9il«ice.  We  must  not  foi^et  that  it  vas  »lent  as  to 
the  mode  of  ndministratiflii  of  torture  (ind  as  to  the  choice  of  rc- 
I>urtii)g  judges  uf  criinitiul  uctiuiis.  The  numerous  rcf^ulatioiu  of 
the  dilTerent  cnmpanies  of  judges  agreed  upon  between  their 
offiecrs  or  settled  hy  pftrlementarj-  decree  mijjht  throw  doubt 
uiwn  the  reftular  operation  of  our  law;*  but  a  ch)sc  insix-elion 
will  show  that  these  deal  eitlier  with  questions  of  internal  regula- 
tion, which  HO  Code  could  provide  for,  or  matters,  such  as  that 
of  ruyal  causes,  where  an  intentional  uncertainty  in  the  wording  of 
tile  act  tiad  necessarily  opened  the  door  to  arbitrariness. 

The  Ordinimee  ahsulutety  prohibited  the  intrusting  to  officers 
of  court,  notaries  and  clerks  of  court,  those  duties,  so  important 
(informations  and  interrogations),  which  had  been  formerly 
handetl  over  to  them.'  In  the  inferior  courts  assessiirs  were  pre- 
scribed for  the  judjtc.  These  were  subjected,  by  means  of  reports 
iuldrrs»iil  to  tht-  king's  pntcnriitor,  to  a  mpervisinn,  which  it  vm 
sought  to  render  effective.*  The  cheapening  of  actions  was 
studied,  by  the  suppression  of  a  number  of  needless  items  of  costs.* 
Ill  numerous  articleti  tlio  Onlinnjice  forbudv  divers  functionaries, 
under  severe  penaltiea,  to  accept  any  pertjulsite  to  which  they  were 
not  strictly  enlitlcrl;  and  these  prohibitions  were  addressed,  not 
only  to  jailers  and  keepers  of  prisons,*  and  to  clerks  of  court,  but 

al«>  to  the  judges.' 

PpciHuary  economies  were  also  realized  hy  other  articles,  the 
direct  and  chief  aim  of  which  was  to  expethte  the  procedure,  by 
strippinpltofuseless  writings  with  which  it  wa.s  encumbered :  "Wc 
lierehy  ahmgate  the  onjers  to  *  hear  law,"  !o  deliver  pleas  in  ex- 
tenuation, reasons  and  pleas  of  nullity,  responses  to  furnish  pleas 

'See  Til.  I.  Art.  20;  Tit.  II,  Arl.  2S;  Til.  Ill,  Ait. 3:  Tlt.XIV.Art. 
14:  Tit.  XXV.  Art.«. 

'They  occupy  ovit  two  hundrt^d  anil  ihirty-lwo  pages  of  Serpillon's 
"Code  eriniini'l"  rfroni  p.  1229  to  p.  1403). 

»Tilk.  111.  Art,  ■.';   Tit.  XIV,  Arl.  J.  'Tille  X.Art.  20. 

'  S<*,  for  in:-l«»o«-.  Til.  VI.  .\rt».  <l.  18:  Tit.  VII,  i\rl.  7. 

•Till«  XI!.  Art..  H»,  22,  29,  30.  Xi.  ' TiÜ*  XIV.  Art.  16. 
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of  ohrcption  »nd  to  inform,  to  siihmit  civil  concliinions.  and  all 
otiier  i>n\vt^ ;  we  abo  abniRat«  the  custom  of  Itwlging  civil  mo- 
tions, notifications,  inventorit-s,  objections,  reasons  for  and  pica» 
of  nullity,  or  of  appeul,  compIaiiiLs  ami  answers,  onlcrs  and  fore- 
dosurca  tf>  produce  or  object  taken  in  court  or  intlie  dork'tt  office."* 
The  Icn^h  uf  tlils  list  sbows  wliut  relief  must  have  bt-cn  furnislicd. 
"AH  the«  andent  forniü  inulctnl  the  [mrties  in  costi^i  ami  ikva- 
sioned  indefinite  delay»,  but  this  article  has  abrogated  them,  with 
tbr  purpo»«  of  siinjdifyiufr  vrlmiiinl  pnMvdurr  a»  mucli  as  po<s- 
siibli'." '  In  reRttnl  to  ihp  attvlfratiun  of  thu  procttiuro  the  pc- 
strirtions  placed  upon  the  niisuMe  thnt  was  made  of  the  order»  to 
answer  ("  arrets  d«  dfiffiis«-^  ")  must  also  be  noted. 

Tlie  Ordinsmw  settled  the  fürmalitios  for  ibe  different  docu- 
ments with  great  prcriHton.  Ilrnn'forth  the  judge:;  liad  a  n^rtain 
»nd  methodical  guide,  and  thc,>'  could  no  longer  invoke  the  au- 
thority of  customs  or  the  silence  of  the  laws  to  justify  tlieir  neglect, 
'V\it  butter  to  iiisurr  the  rxccutifin  of  its  pnivisions,  tlic  legislature 
had,  in  the  majority  of  cases,  taken  care  to  r^uire  that  the  ob- 
spr\-iinee  of  formalities  be  stated  in  the  official  reports.  This  i» 
the  safeguard  to  which  every  formal  and  written  procedure  has 
recourse.  It  is  true  that  where  there  is  sccreej'  in  the  proceedings 
it  loses  ven-  much  of  its  efficacy.  The  Onlinance  sometimes 
iitäicted  severe  puni:shment  ufxin  erring  judgi*s.  It  usually  con- 
sisted in  their  suspcn»on,  or  also  of  heav>'  penalties  and  an  action 
for  damages  available  to  the  injnreil  parties.  The  system  was 
vet^'  severe,  and  Lanioigiion,  the  faitJiful  defender  of  the  magis- 
tracy, protested  \igorously  against  these  provisions,  as  he  hud 
already  done  when  the  Omlinanee  of  16(>7  was  drawn  up.*  A 
special  effort  was  made  to  have  all  the  writings  made  regular  and 
accurate.  The  prolUbitiun  aguitist  leaving  interlineations  and 
blanks,  thr  c-otnpulsor>'  autlientiration  of  erasures,  and  the  signa- 
ture» of  officers  and  parties  are  recalled  at  everj-  step.  It  was 
not  considered  that  tliU  waa  descending  to  insigniiivunt  detaUs, 
but,  on  the  contrary-,  acting  in  the  highest  interests;  this  must 
be  .so  in  every  written  procedure.  It  was  even  desired  that  each 
class  of  documents  iu  the  pruuevdinga  should  be  recorded  iu  a 
separate  record.  "The  Ordiaancc  wishing  to  prevent  confusion, 
a  record  or  reiwrt  was  neces*arj-  upon  which  all  the  decree»  »nd 
the  order  of  examination  should  be  written,  as  wdl  as  the 
motions    of    the   civil    party  for    reser^'ation   of  final    prooEs. 

'  Title  XXIir.  ■  "Code  criminel."  p.  977. 

■  "  Proc^verbal  de  I'Ord.  civil«."  p.  470  H  ttq. 
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SeparRtc  reports  nre  neoessar>'  for  each  \ntemgat\oD,  aiiothor 
for  the  c»infirniatkm  of  the  witticAscs,  uiifl  aiiotln-r  for  the  con- 
finnation  of  the  accused;  as  many  reports  of  cnnfrontation  as 
there  are  «t-cused  persons  ore  also  necessary."  ' 

It  may  safely  lie  assf  rted  that  tliosc  various  provi.'üon.s  nf  the 
Ordinance  were  beneficial.  The  proceflure,  regulated,  acceler- 
ated, «11(1  freed  from  very  herivy  expenses,  was  purged  of  gnve 
abiL*es.  lint,  oii  the  otlitT  hand,  this  prreision  of  tht-  law  rcndi-rcd 
intposä!l>lc  certain  indulgences  by  the  ma^trate^,  which  had 
been  very  vnluable  to  the  defense.  Henr-eforth  the  courts,  which. 
under  the  rule  of  the  Ordinance  of  hllB.  "  gruntwl  counsel  in  alt 
prosecutions,"  or  "  in  certain  cases,"  as  Pussort  put  it,  must  be 
mor«  «evere ;  n  strict  law  harre*!  the  lawj'ers  from  the  criminal 
courts,  From  this  time  forward,  the  magistrates  cannot  imitate 
d«  Thou  in  Ills  refusal  to  admioL-tter  the  oatli  to  an  accused  "  bv- 
cau^ie  he  knew  that  no  Ordinance  oompelled  the  judges  to  exact 
it  from  accused  persons."  Wuitevcr  might  be  their  private  opin- 
ion, judfr«"«  must  ill  future  condemn  a»  u  [«rjuix^r  the  witness 
"who  varied  in  some  essential  particular  at  the  confrontation." 
But  as  judidal  practice  indinwl  to  these  extremes  of  its  own  voli- 
tion, it  mu»t  hv  owned  that,  on  it3  appearance,  ihu  Ordinance  of 
1670  ]eane<l  to  the  side  of  leniency  rather  than  that  of  severity. 
The  abuses  which  it  abolished  would  not  have  corrected  them- 
selvfs,  und  the  severitit:»  which  it  sanctioned  nert:  impoac»!  witli- 
out  the  aid  of  the  law. 

§  2.  ObtwTano«  of  lb«  Ordtnuica.  — -  Out  how  was  the  Ordi* 
nance  observed  in  reality?  It  is  ruthcr  hard  to  say.  To  deter- 
mine Ä-ith  exartitude  the  influence  exerciwd  by  the  new  code  of 
criminal  procedure,  it  would  be  necessarj-  to  have  for  the  ItiOOs 
and  the  171K)a  accurate  stiitiatica,  and  these  we  do  not  possess. 
VVc  are  not.  however,  absolutely  destitute  of  documents.  The 
"  CorresiMjndom-e  admini-strative  sous  Lnui.'*  XIV"  contains  a 
whole  part  devoted  to  justice.  For  another  tiling,  the  criminal 
law-writers  of  the  17üüs  sometimes  make  obser\'u(ions  which 
ar«  SI)  much  the  more  important  in  that  they  content  them- 
selves with  interpreting  the  texts.  Finally,  the  arguments  which 
distin^lsh  a  evrtuia  number  of  criminal  iiettuns  on  the  ver^'  eve  of 
the  French  Revolution  cfuitain  hitti-r  criticisms  ami  grave  allega- 
tions.   All  this  allows  us  to  ascertain  a  certain  number  of  facts.* 


'  .StrpUliM,  "Code  rrlmind."  p.  733- 

*Tbe  "Amhivesde  la  Bastille,  dAeuments  iitMits jmblUt  et  re-ciielUla." 
by  Jf.  FranfoU  Aopoiason,  may  also  be  veo'  profftabljr  ooaBult«d.     A 
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I«t  US  first  of  all  Klnnc*  at  what  cnn«Tris  the  unity  ami  repu- 
laritj-  of  the  forms  of  ihc  criminal  procttlurc.  On«;  of  the  chief 
aims,  if  not  the  ohit-f,  of  the  rriinpilers  of  the  Onlinitnc«  was  to 
realize  thi^  unity.  At  firat  f»g,hl  it  would  aeem  that  they  were 
Suecessful.     Shortly  after  the  piihlieution  of    the    new    Uw,    Du- 

plessis  said,  in  a  ^^lemorial  addräsed  tii  Ciilliert,  whii'h  we  liave 
already  quoted  :  "  It  is  difficult  to  find  any  flaws  in  the  procedure. 
The  priK-wdiugs  in  erimlnid  tuutters  are  very  simple ;  (lie  e.-s.'setitiaU 
are  merely  the  iiifomiittioii,  the  iiiterroKUtiuns.  tlie  confirmations, 
and  the  t-onfrontation,  and  the  fnrmalitics  are  so  tlionnighly 
demititi  liy  the  Ordiimiiw  tJiiil  it  is  not  eiwy  to  make  mi.itake» 
reßardiiij;  thcni." '  But  this  was  really  too  eulopistie.  Nothing 
was  so  enmplex  as  this  written  proeiilnre,  strewn  with  formulities. 
We  can  see  at  a  glance  the  irrej^iilnrilii-s  which  were  per|>etrated 
and  ere  lonf!  the  existence  of  local  s>*ätems  of  jtidicial  practice. 
Oil  I7th  June,  1687,  the  ('haneellur  of  Pontchartrmn  writes  to  the 
I'arlement  of  Itennes :  "  I  have  learned  that  several  ahu.ses  have 
found  their  way  into  your  court  and  Into  the  bench  of  your 
jurisdietifiii.  which,  it  appears  to  mr,  must  he  reinwlied.  if  they 
are  eätabliühed.  ,  .  .  1st.  It  is  claimed  that  the  royal  judge»  aa 
w«U  as  those  of  the  seigniors,  who  sit  in  the  jurimjiction  of  the 
Parleineiit,  enu.se  monitories  to  be  puhli-shi-d  in  all  eriminal  ac- 
tions which  are  hroughl  before  them,  whatever  proof  there  is  of 
the  crime  either  by  the  informations  or  by  the  Interrogations  of 
tlie  aceiLsed.  and  tliHt  is  done  .siilely  from  the  fear  that  the  f'arie- 
ment  will  quash  their  pniccediiigs  if  they  Imvc  Ut-n  defvt^tivc, 
which  13  declared  to  have  happened  verj-  often.  This  custom  is 
very  mischievous  and  eve»  very  dunKerous;  .  .  .  recourse  to  moni- 
tories was  not  introduced  among  us  iu  extraordinary  actiotiA  ex- 
cept in  default  of  all  otJier  methods,  when  the  truth  cannot  be 
otherwise  arrived  at.  .  .  .  Accused  persons  may  take  advantage 
of  this  method  of  obtaining  a  hearing  of  the  witae»ae»  for  their 
defense  and  as  to  siieh  facts  m  they  deem  appropriate.  .  .  .  3d. 
It  is  alleged  that  you  allow  an  aeeused  without  objection  to  un- 
dertake to  prove  falsehoot)  in  the  dcijosilious  of  the  witnesses, 
which  is  vef^'  misebievous.  Besides  piling  up  the  expenses  and 
lengthening  the  trial  of  actions,'  this  would  be  taiitamcHint  to 


lane  pari  of  this,  it  is  ttv».  Men  to  a  pt-riod  prior  to  1670,  Side  by  nd« 
wiU  tbere  be  found  nvulor  prooeedintr».  iDlemaeations.  and  official  rvjiort« 
of  torluro,  a«  nelliktltlUi-sand  r«twrt«8lwwiDK  the  part  plaj^  by  "leltrea 
de  (»i"brl "  nil  «Iw  time  they  vt-ri'  in  u»p. 

»■'LnltriM.  cU!..  drCuIbi-rt,"  vol.  VI.  App.  p.  422, 

*Cf.  I'ouUaiM  du  Pare,  "l*nacipi-»,"  vul.  XI,  cb.  XIV.  p.  »SO  rt  m^. 
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admitting  the  accused  to  his  juntificativc  facts  before  tlie  inspeo 
tion  (■  visit«  ■)  of  the  action,  which  h  expressly  forbidden  by 
the  first  Artide  of  Title  XXVUI  «.f  tiie  OrthiiuiiCü  of  1671)."  ' 

The  same  Pontchartruin.  on  2Stb  September,  1710,  expostulates 
vijttiniuüiy  with  the  iniit;i>itrates  of  the  city  and  borcmgli  of 
Fiirnea.  lie  dfcliurs  "  that  it  is  uiiprecedeiiteil  to  funfruiila- 
tivcly  condi-mii  an  uecuscd  w-itJiout  first  hoariiig  him,  as  expressly 
ap)K>ars  fniiii  Articles  5  and  lö  of  Title  XXVI  of  the  Ordinance  of 
1070,  which  provide  that  in  auch  case  tlie  accused  shall  be  re- 
mitted to  the  courts  of  the  jurisdlclion  of  tlie  jud^'s  who  tried  lüm 
in  the  first  instance,  and  Umt  he  be  inteirriKated  upon  the  pris- 
oner's seat  at  tlie  time  of  the  judgment.  It  is  not  eiio»>;h  to  pro- 
duce there  uJ)  the  proocedliij^  had  ugninst  him,  Viecuu^ije  it  13 
thoHght  lliat  liy  the  new  interroKation,  firemiHtaneos  may  he 
learned  which  may  «'rvc  to  ac'quit  him  or  contlcnin  him  to  more  or 
less  severe  puiii.shmeiits."  '  Sometimes  the  courts  «Iso  a^jcravate 
the  severities  of  the  law.  On  6th  Außiist.  1(570,  Cham-eJIor  Le 
Tellier.  writing  to  d'Agucssi-au,  slcwan!  of  Lnngiicdoc,  is  aimpcllcil 
to  state  "  that  there  is  no  impropriety  in  a  witness,  after  having 
said  in  \\\s  deposition  that  he  sau'  the  aeeused  in  the  action  and 
having  re[H-ated  this  in  ht:ie<mfirii)ation,  Ntuting  his  doubt,  at  the 
confrontaiioii  which  is  made  between  him  and  the  snJd  acctised, 
whether  he  is  the  same  )iorson  he  intended  to  speak  about."* 
The  aullion*  make  equiilly  jtrievnu-s  criticisms  on  Article  20  of 
Title  X  of  the  Onüiiainx-,  wjiich  cowmuuds  tlie  king's  attorneys 
to  send  every  six  months  to  the  atturncy-gcneral  a  statement  of 
the  jail-btHiks  with  a  statement  of  the  procwlings.  Scr|)i[l(in 
declares  "  that  this  is  Ute  worst  executed  article  of  the  Ordinance, 
important  a»  it  is.  in  order  that  the  supiTiurs  may  be  made 
acquainteil  witJi  llie  prin'i?eilings  tliat  IiavK  been  iienlected 
and  »uppr^sed.  .  .  .  There  have  never,  at  any  time,  been  any 
decrees  regulating  this  subject."'' 

'  "t'orrpspondnnep  adminifitrativemus  Louis  XIV."  vol.  11,  pp.  450, 452^ 

'  "fornwpondanee  administrath'e,"  vol.  tl.  ji.  4S9.  Cf.  tor  o«rtaia 
U*ae<i*  of  tlie  rtirlinneiil  of  Toulouse,  ibid..  ji.  4«. 

'  Ihui..  v(i!.  II.  [),  215.  Thi«  oorrcppondc^c«  contiiiiM  hero  and  thi-rtt 
OUrioUft  iolvrpn-Luliiins  of  tlic  uiti^[i!s.  Prmideni  ilc  LAmnisiKin  writi-n  lui 
followH  td  att»riu>y-f[nii(T»l  di'  HurUy :  "1  hmvoitlwayii  undcrstuud  Lliut 
the  E^rK^mi'iit  hl'vit  givi-s  ihi*  rtivioaa  for  iln  di«-TtH-'9  iu  wriling;  that  ia 
oaty  done  ia  Ibv  provinriul  l'iirl>-tiiL-ut0.  Amung  sever&l  rL«^onB  which 
could  bo  givi-n  for  ihis  dillin-nrn  Ihcrp  Is  one  t^HfintJ&l  reason  apnlicahl*  at 
alt  liitii-»:  this  is,  ihnt  ihf  aitorm-,v»-KUi)wal  of  the  oth^T  I'lirlrnniDl» 
exim-M  OiomiifK'cs  in  u-rinnc  hcfrnus«  thoy  a.n-  far  away:  liiit  tiint  of 
the  !*arl»*ini'til  u(  I'uri^  h  eld«)  to  the  kinij  and  must  orally  ncwjunt 
for  all  thai  Ili-^  AUjo^ly  .h'Kiras  to  be  informed  about"  (p.  174). 

'"Codo  crimiiivl,"  p.  574. 
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D'Agucssoau,  on  his  .swli',  rai.sol  «tIoil*  filijcrtion  to  tlie  local 
customs,  pmte»ting  "  tlmt  in  criminal  matters  the  customary 
laws  of  the  proviuces  themselves  and.  with  grenter  reason,  of  th«r 
courts,  shoiiiil  ncviT  prcviiil  aj^iii-st  tlic  provLsiuiis  r>r  tlir  Ordi- 
imn«."  At  the  end  of  t!ie  l7<Xls,  th«?  diversity  of  the  systems  of 
judicial  practice  in  crimiiinl  itiatteis  is  a  mutter  of  notoriety.  "  I 
n)ii<«t  own  ttiat  the  (leftvt  of  tlie  nordinf;  which  I  object  to  is  a 
practice  in  the  Parlemcnt  of  Paris  and  perhaps  in  otlier  Parle- 
ments  of  the  kJugdom.  lii  truth,  otiier  Parlements.  aitd  these  are 
in  tlic  inajfirity.  adhere  to  the  letter  and  spirit  of  tin-  Ordinance, 
which  imperatively  enjoins  upon  them,  they  say,  the  setting  out 
in  writing.'''  "Several  of  the  ttupreme  courts  nlhm-  thi*  rela- 
tives of  the  private  prosecutors  to  testify,  and  otliehs.  on  the  con- 
trar>',  reject  them ;  with  the  result  that  among  the  courts  certain 
depositions  are  like  the  coinage  among  the  nations ;  certain 
depositions  are  current  in  one  court  and  not  in  sinother."' 
Poullain  du  Pure,  in  the  volumes  whicJi  he  devotes  \o  criminal 
law,  frequently  stops  to  state  the  jwrtieular  ]>raetirc  of  tlie 
Parlement  of  Brittany.* 

Thw  di\LTsilj-  of  syslems  of  judicial  prartiee  wns,  moreover,  n 
natural  and  inevitahle  occurrence.  The  compilers  of  the  Ordi- 
nances had  eertaiiily  omieavored  to  avoid  lliis  result.  Pussort 
had  pointetl  out  the  evil  in  his  uauul  dear  and  forcible  manner. 
"There  remains  as  a  final  remedy  to  withdraw  from  the  »overeigti 
companies  of  judKO*  the  liberty  which  they  have  usuqK-d  of 
roiutruing  tlic  OnJiiiancc:«.  This  is  an  ent-ntschnicnt  uixm  the 
rox'al  authority,  to  which  alone  belongs  tlie  making  of  the 
laws;  from  it  shoidd  also  come  their  interpretation.  This 
right  is  one  whieli  was  always  reser\<'d  by  the  Itoniun  em- 
peror», so  much  !M>  that  the  provincial  jiulgcs  were  invariably 
obliged  to  consult  them  when  some  case  occurred  with  thera 
which  bad  ««»t  Ihtii  furesecn  by  the  laws,  or  as  to  which 
the  laws  were  not  sufficiently  explicit.  The  emperor  Justinian, 
who  compikil  and  reported  what  the  emper«.r<  Julian  and 
Adrian  had  ordained,  give*  an  exwUent  reason  for  this.  It  is. 
he  says,  because  God  has  intnistcd  the  emperors  mth  the  guv- 
emment  of  men.  so  that  they  may  reform  whatever  may  be  de- 
fective and  prescribe  limits  and  precice  rules  a?  to  matters  which 
come  up  for  the  first  time  and  have  not  been  provided  for.    This 

'  Dapaiji,  "Memoire  pour  Irol«  hommo*  ronHsmtW  A  In  roue,"  17»lfi, 
p.  1 16;   Ik>  if  Kpeaking  of  IIm'  drxriDft  «ip  of  the  flnnl  intt^rroiration. 

*  Ibid., p.  ISO;  t/.  "Mi>>'cn9di- droit,    on  ibrsainemibjrct,  p.  30. 

*  Hoe,  fur  t-xatnple.  vol,  XI,  jtp.  65,  350. 
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rule  was  followed  by  all  the  jurisconsults,  who  unanimously  agreed 
that  it  Vias  not  wltliin  the  pruvinct;  of  thv  prctoriua  courts  (with 
which  tJie  Äuprcnie  wmrtA  in  this  kingdom  are  s.viioiijmoua)  to 
f<iii*true  the  laws  upon  any  equitable  pretext  whatever,  for  two 
wrighty  and  suflincnt  rcasfmrt.  The  first  is  timt  if  this  Iilicrt,\-  was 
left  to  them  they  ciiidd,  by  tlieir  const metiona,  nullify  the  authority 
of  the  laws  and  erect  themselves  into  legislators;  the  second  is 
that  if  it  viXK  nllowt^d,  all  tlu;  jiuij^mcuUt  would  liv  arhitrury  and 
depeitdent  upon  the  whim,  the  caprice,  tlie  pa^^ion,  and  the  in- 
terest of  the  judges,  and  there  would  be  no  certainly."'  The 
Onlinamx  of  KM»?  also  rnul  (Title  11,  Article  7) :  "  !f  in  tlie  Ju<Ik- 
ments  of  actions  whit-h  may  be  pending  in  our  Courts  of  I'arlc- 
ment  and  our  other  courts,  any  doubt  or  diffk-ulty  arises  as  to  Ihe 
exeriition  of  auy  articles  of  our  Ordinancea.  tyjcta.  Declaraliotis, 
and  I>:ttcrs  Patent,  wc  forbid  tht-m  to  construe  them  ;  but  it  ii 
our  will  that  in  such  cases  they  adjourn,  and  leam  from  us  what 
may  be  our  intention."  But  this  prohibition  was  bound  to  be 
vain.  I*U5Sort  was  striving  apaiu:st  a  kuid  of  natural  law,  ^  a 
logical  necessity, — and  he  was  bounil  to  he<!efeate{l. 

§  ti.  persistent  Defects  In  th«  Administration  of  Justice.  Tbe 
Question  of  Honejr.  The  Written  Procedure.  ^  .St-vcral  causes 
in  partioilar  were  bound  to  render  the  Onlinance  ineffectual  upon 
mauj'  points.  The  question  of  money  ranked  first.  We  already 
know  from  the  McmoriuU  of  the  State's  Cuundllors  what  part 
jiHlges'  fees  played,  even  in  criminal  matters,  and  in  this  respect 
nothing  was  changed,*  with  the  exception  of  some  economies  which 
had  1x111  briHifjht  ubotit.  But  that  was  not  all,  Wien  there 
was  no  private  prosecutor  in  the  action,  it  was  the  seigniors  in 
regard  to  their  jurisdictions,  and  the  royal  tax-collectors  in 
regard  to  the  royul  juriadielions,  who  had  t«  defray  the  expenses. 
Hut  neither  of  these,  the  one  more  than  the  other,  were  disposed 
to  put  their  hands  in  their  pockets.  From  this  it  frequently  re- 
sulted that  for  want  of  money  the  course  of  justice  was  3tüpi)ed. 
Id  IßM  the  attomcy-gcncral  of  the  Parlement  of  Bordeaux  wrote 
to  0>lbert :  "  It  is  impos-^ible  to  comjwl  the  taxH'ol  lectors  to 
defray  the  expenses  necessary  for  the  puniähment  of  criminals 

l>"M6liuiKH  CMmmbnult."  No.  613,  p.  43S  iM^moii«  di>  Pusuirt). 
'See  "Lettr«  du  plmof^lipr  Le  Tnllier"  to  DaulMe,  lint  preeid«ut  of 
tbo  Piu-1nin«nt  of  fiu)-cnii4>,  'iUt  .fu\y,  107!>.  Ho  tUtrc,  »monic  other 
ibings.  ihat  thr  rrparti^n  i)a  tiot  H^ntl  thr  dm^n-s  to  thi>  offioo*  nt  tfa« 
oli-rks  of  court  until  dfU-r  Ihi-y  imw  \mva  juiiii  t  lifir  judgr*'  fi-«*  {"CwfToip. 
admia.  auuA  Louiit  XIV,"  vol.  II.  o.  214).  Siii  ttl.to  llib  Juav,  1664; 
letter  from  Slewanl  Coiirtin  to  Colb(>rl,  deM^ribliiic  tlie  exliirtioas  of  the 
judicial  offloerB  of  Arras  (i6uf.,  p.  136). 
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aiid  to  Cftrrj*  them  througli  tlieir  appeal.  They  s»y  (hut  llicy 
have  no  funds,  so  thnt  mnny  heinoii?  crimen  pcmniii  uiipiinUhed.' 
In  !87y.  in  Guycnnc,  the  cHiivicls"  rhiiiiLs  (.-(nild  not  lir  IiMismrd  for 
WHiit  of  money;'  in  1707,  a  letter  fpom  the  chaiicellor  of  Pont- 
chartrHin  to  the  »tt-wftnl  of  Bur^imdy  iiHlkatt-s  simihir  inconvcn- 
ienc-e,s:  "  Thi-n;  an-  nwn  ccimli-iiuii'd  t<i  ihi-  lash  latiKiii^^hing  in 
tlic  prisons  of  Boiiri;  en  Brvsse,  Ijccausc  the  tax-collector  cannot  be 
ptTstmded  t<i  M-iid  ^ixly  Hvres  to  the  pxrciil  inner  *if  PijVtn."'  Iii 
the  growing  disonlcr  nf  the  fiiuiiici-s  of  the  monarchy,  these  scan* 
dab  showed  no  ^ign^  of  coming  to  an  end. 

The  question  «if  mmiey  not  only  iiani|RTerl  ihe  prosecution*,  it 
cifteii  vitiated  them.  It  interposed  itself  U-fore  the  acfu-uHl  at 
ever)'  moment  during;  the  course  of  the  proci-Uun.'.  Hon^Heau 
lie  \ai  Comlie  oh.Herves  a.>i  to  Article  14  oflltle  X  of  the  Ordiniinee: 
"  All  clerks  of  court,  jailers,  and  the  prisoner  who  had  Ix-eii  lon{>est 
in  the  prison  (called  the  deun  or  provost)  art-  forbidden  to  nriH-|)t 
or  exact  an^vthing  from  the  prisoners  in  the  shape  of  money,  wine, 
fir  victuals  in  retttrii  for  the  initiution  of  the  prisi>ner.  Tliis  was 
<-iille<l  right  of  entry,  or  iniUatiun.  It  vaxa  mischievuiiaciLstntn, 
whicli  the  Ordiiiantv  has  auppn-sscd,  eorn-rted,  and  prohibited. 
The  priMiner  who  uould  not  bcJir  this  px|K*n.se  was  even  lieiiten  and 
insiilte«).  and  even  now  it  h  very  dillicult  to  pn'vcnt  thi«  ubu«"."  * 
In  17S(i  a  former  prison  doorkeeper  refers  to  this  exploitation  of 
prisoners  as  n  niitnnd  thing :  "  h  wa*  necessary  to  pay  the  rent  of 
a  room  to  a\xiid  lia\'iii^  to  sliare  tlie  straw  with  the  vilest  criuiinals. 
end  to  ohtatn  the  other  usual  i»cccs»iities,  widiout  wiiich  the  prison 
woiil«!  \te  a  terrible  habitation,  worse  than  death  iLtelf." '  In 
this  respect  the  Ordinance  had  lieen  absolutely  powerless;  the 
»ale  of  offices,  fmm  the  highest  to  the  lowest,  and  liie  lamentable 
finaneial  system,  were  iii.siinnoiiiitnhle  ohe^tacles. 

Tlie  compilers  of  tlie  Ordinance  luid  ciideavomi  to  insure  tr> 
nceiLsitl  person«  the  only  safc^nard  of  which  the  \vsteni  adopted 
by  tbem  ulhiwed.  namely,  aecurncy  and  rcf;iilarity  in  tlie  record. 
iitMi  nbser\'ation  of  the  forms.  But  here  once  more  they  found 
iheni-ielves  face  to  fare  witii  practical  ini]x>ssibllities.  Ttiis  written 
proeeilure  was  too  minute  and  complex  not  to  lie  capable  of  falsi- 
fication, cspwinlly  in  the  hiind.s  of  inferior  officers.    Testimony  as 

■  "rorrespaiiil.  adinin.  eoua  Loub  KIV,"  vol.  II.  n.  133. 

'  Ibtd..  vol.  II,  p.  214.  »  /WJ.,  p.  «S. 

*"Mati&nM  ahuiineUps,"  p.  36.  Tbese  oubIooib  were  very  old.  See 
XdM  of  Ootobcr.  1485.  ihamhert.  XI.  p.  ISOL 

*"M<{ra(iir«  Ik  coo«ult«r  dt  e»n<ullation"  for  M-  Lecardji.  Iftt«  cWk 
of  onurt  at  tb«  ooDcivrgerio  of  the  U»iii>n  nourt«  of  jtutioe.  ac^^iRKt  M- 
Lecnuoho»,  adrocat«  in  the  Parlivrm-ol  nf  Rouon,  Pari«,  1786,  p.  22l 
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to  the  eJtistcncc  of  «buses  abnuiitl  on  the  cvc  or  the  Revolution. 
Purticulurly  ilk  th«  case  of  tlie  answers  of  sc<-u.se(l  [lersoiis  niiJ 
wilnesses.  it  was  undeniable  liiat  the  transcription  made  by  the 
cicrk  of  «nirt  was  vcrj-  often  but »  faint  echo  rif  the  s]H)kcn  words. 
"  Consider,  1  pray,  that  the  traiixlalion  by  whioli  the  replies  of 
accused  ptTsous  in  the  lower  courts  are  often  reported  is  at  times 
vcrj'  incorrect.  Ilerc  ta  iin  example  of  this  in  tin:  pnraent  proceed- 
ings. The  provost  asks  Slmare  if  he  had  had  no  relations  with 
Brodier.  Simare,  "n'ho  does  not  underätand  what  is  meant 
by  this  i>hnue,  rcplit;»  in  the  negative.  Bradicr,  liowevcr,  ia 
his  bmther-in-law.  (n  answer  to  the  next  question,  however, 
Simare  admits  having  been  at  Salon  with  Bradier.  Unfortunate 
people  I  they  do  not  under^ttand  the  question»  a»ked  of  thcMn  and 
the}*,  in  turn,  arc  not  understood  1  You  word  your  question  and 
translate  their  replies.  .  .  .  Ah  1  the  duty  of  the  first  judges,  who 
alone  interrogate,  wlio  alone  translate  and  who  alone  draw  up, 
is  t-ertainly  u  delicate  one!"'  Such  a  defect  was  really  irrep- 
arable. .And,  a^.iin,  it  often  happened  that  the  writing  out  was 
not  done  on  the  spot.  Tlie  clerk  of  court  merely  took  notes  and 
afterwards  transcribed  at  his  leisure.  "'  I  shudder  when  I  cull 
to  mind  that  it  \a  now  cii.<^tomary  in  more  ttian  one  court  of  the 
kingdom  to  take  only  notes  of  the  deposition!)  of  the  witnesses,  or 
the  uuswcrs  of  atvuscd  person»  in  the  eourt-rooiu,  and  to  write 
them  c)ut  afterwards  out  of  court  at  leisure  and  to  his  liking."  ^ 
AJI  this  was  DO  doubt  forbidden  by  the  law ;  but  human  nature 
allowed  itäelf  here,  and  nuthiuK  wm  eiusier  wheu  the  accused  and 
the  witness  could  not  sign  their  uatues. 

The  magistrates  did  not  reail  the  whole  of  these  documents 
upon  which  their  jnd^rment  wa.*  based.  The  re|iorling  judge  was 
heard,  and  faitli  was  placed  in  him.  "  I  find  that  four  hours  and 
a  half  at  least  were  necessary  for  the  mere  reading  of  tlie  pro- 
ceeding, whence  I  calculate  that  it  was  impossible  that  this  action 
could  have  been  reported  to  llie  bench  in  thrt-^-quarters  of  an 
hour  hi  the  abinence  of  the  kinjc's  attorney  •general."  '  Finally, 
the  copies  sent  to  the  appellate  judges  were  too  often  defective. 
"  In  all  the  supreme  courts  judgment  is  rendered  only  upon 
copit«  made  and  sent  by  a  clerk  of  court  and  often  by  a  deputy 
clerk  of  court,  of  the  seigniorial  juri«liclion.  This  makes  one 
sliudder.     I   c«juld   mention   several  exnmple>  of  tins  where  the 

t  Dupalg.  "  Mfimotro  pour  Inti*  bommKH  «ondnmn^  A  Itt  rouo."  p.  130. 
•  Ihid..  p.  m. 

'■'Memuirt-  justifiewlif  fur  Murii',  Fi^mjoii««,  imd  VSotoire  Salmoa, 
by  Af.  Lfcaucliaü,  advocate  of  Ih«  Parlemeat  of  Rouea,  Paris,  17S0.  p.  1Q> 
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copies  were  failed.  And  yet  «e  are  asked  to  buld  our  tongues 
ahiMit  nur  criminnl  Onliiianre ',  "  ' 

(official  mistakes  and  ^iolatinns  of  the  rules  laid  rlon-n  in  tlie 
Ordinance  were  e^pvt-iully  uiiumtlhis  in  tliv  inferior  »d^oriid  iiml 
rciyal  (ViHrts,  "  Mis  majesty's  (-ounHI  is  without  doiiltt  far  from 
approving  of  this  truly  »larmiiig  system,  which  continually  gets 
M-one,  owiii);  to  loose  methods  mid  Inek  nf  zeal,  hut  tlu*  inferior 
jiidses  miiüt  not  be  di&coiirai;ed  in  their  admini^tration.  and 
their  number,  alrendy  too  >imal[,  further  diminishod  hy  scvcri- 
tie»,  however  lawful  these  may  be.  .  .  .  Complaint  is  raised  from 
almt^t  every  side  a^ini^t  tht  lx.'trayal  of  trunt  of  the  inferior  tri- 
hinwils,  and  this  clamor  has  been  regiinhxl  in  «ime  ([uartcw  iw 
9i'^itiou3.  Xo,  it  is  hy  no  means  seditious.  If  it  lins  been  silent 
hitherto,  thai  is  beoauic  its  utterantie  has  been  stifled  for  ni-üHy 
two  centuries." '  It  is  no  exapgenition  to  say  that  some  of  the 
triaU  laid  bare  "  the  mysteries  of  the  inferior  courts."  * 

§  4.  Efl<ct  of  InSuencB  and  Moaey  upon  tha  Enforc«tn*nt  ot 
the  Rigorous  ProrUloiu  ot  th«  Ordinance.  —  If  the  lienefitvnt  pro- 
visions of  the  Ordinance  of  lÜTO  were  not  always  respected,  neither 
were  its  rip>niu»  rule»  always  obscrvrd.  One  point  in  particular 
is  to  be  notf^l.  The  Onünamx*  made  setmeey  of  the  procvdurc 
an  inviolable  rule.  The  accused  must  never  be  made  acquainted 
with  the  chargt-s,  nor  ever  have  counsel  before  his  Interroga- 
tion, and  seldom  after  it.  But  it  is  any  to  >4h»w  Uiat  tliese 
principles  >')eklcd  readily  enough  to  two  things,  —  potent  at  all 
timers  and  enpecinlly  then;  these  were,  official  irdlucnce  and 
money. 

Favor  or  money  could  procure  communication  of  the  donimente 
either  to  ilie  aceused,  or  to  tlicir  friends.  Tbosi*  who  dirrct«xl 
the  adrainial ration  of  juatiee  and  those  who  expounded  the  Or^ 
dinantx  iiivoknl  in  vain  the  prohibition  contained  in  the  taw. 
On  2.*ith  July,  H»77,  ihe  marfiiil.-.  de  S«-igm-liiy  writes  to  the  lieu- 
tenant of  the  A<lrairalty  eourt  at  Dieppe :  "  I  have  to  inform  you 
that  the  informations  arc  dcmimcjits  which  must  be  kept  Hcca>t, 
and  that  you  must  not  communicate  (them)  to  any  one  without 
Hi-*  Majesty's  expre**  niatidato."  *  Here  is  some  testimony 
gathered  from  tlie  "  Archives  de  la  Bastille."     A  mcmlx-r  of  the 

■  Dvpatit,  "M&n«T»."  p.  332.  Be«  "MAdiouv"  for  ralfa«riuc  K*Uafia 
aniiwl  Uie  offloeni  of  ibe  royal  beocfa  oT  Rivi^rp,  by  U.  Loeroiz.  advocate. 
iTnikiiue,  1780. 

■  Dupate.  "\f<>n>n8  i»  <Irui(."  for  Bradior.  Smare.  ein.,  Vvk»,  1786. 
p.flO. 

•'•Mtoo«»"  for  rath.rinc  F.MinJV  o.  TA. 

'  "C<irT«*p.  admin,  boi»  Louis  XIV.''  vul.  II.  p.  206, 
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judicature  writes  to  Seignetay  on  22*1  May,  1695:  "  M.  de  Pom- 
poniic  guvc  M.  the  ainbii^siulor  of  Savoy  a  fojiy  of  tlir  first  iii- 
temjjjatiDn.  The  latter  gavv  <*onsultati(ms  basecf  upuii  thut,  vn 
beh&lf  of  Colotma.  He  now  asks  me  for  a  copy  of  tlie  rest  of  tlie 
prtK-eodi Hjp.  .  .  .  I  have  cJe^m«!  it  my  duty  to  adhen^  to  the  rules 
and  refuse  it.  M.  de  Pomponne  Ila^'inf;  doue  me  tlie  liotior  to 
write  to  me  that  it  was  tire  king's  wish,  I  have  obeyed."  '  Another 
letter  of  24th  April.  in76.  from  an  afjeiit  iti  the  acctiM-d's  interctt, 
reads:  "  1  have  nut  been  able  w  ascertain  more  exactly  what 
Mainrot  said  in  his  intiTn)KSti(m  iiiwin  the  prisoner's  scat,  although 
1  sent  some  one  to  the  elerk  of  court.  He  wrndd  not  let  him  iwe 
it.  and  said,  when  asked  for  a  perusal  of  it.  that  he  had  orders  to 
keep  it  secret."*  "The  Oniinam-c."  suys  Ser|)illon,  "  provide.-) 
that  the  witnesses  he  heard  secretly,  and  Article  l-'t  forbids  clerkg 
of  court  to  make  communication  of  the  proceedings.  There  are, 
however,  numerotis  contraveittioiis  of  this  rule,  sn  strictly  enjoined, 
und  many  officers  who,  in  derogation  of  their  official  duties,  com- 
municHte  the  proceedings  to  the  parties,  especially  in  petty  crimes, 
under  llic  impression  that  the  prohibition  relates  to  serious  crimes 
only,  while  the  Ordinance  makes  no  distinctiou.  Private  prose- 
cutors misuse  it  to  suborn  witnesses  at  the  time  of  the  couJinaa- 
lions  and  eonfnmtatioiis ;  tlie  accused  coi>cocts  replies  on  the 
knowledge  he  possesses  of  the  depositions.  In  this  way  the  tnith 
cannot  be  <liscovered,  justice  is  not  administered,  and  crimes  re- 
main uiipunisiied."  *  Jousse  is  no  less  to  the  point :  '*  This  pro- 
hibition of  communicating  the  secret  proceedings  is  badly  enough 
observed  in  practice,  and  too  often  it  happens  that  it  is  ^-iolated 
with  impunity."  * 

At  the  end  of  the  ccntur\',  when  greater  freedom  of  speech  pre- 
vailed, it  was  ojienly  tc>hl  how  the  thing  was  done.  The  clerks  of 
court  provided  the  documents,  and  the  lawj-ers  quoted  them  in 
their  briefs.  The  forms  were,  however,  respected  in  some  briefs. 
In  llie  brief  of  lawyer  I^eroix  on  l>ehalf  of  Catherine  Kstinfe, 
the  author  often,  in  quoting  from  the  deposition  of  a  witne,ss. 
makes  use  of  the  formula,  "  Such  witness  oitght  to  have  said." 
Tliese  surreptitious  communications  were,  moreover,  not  usually 
complete.  In  i  ".SO,  .Attorney-General  S^iier  was  able  to  -•«/  in  a 
celebrated  address:  "  Every bixly  knows,  and  tlie  jurisconaulta 
thomsflvos  admit,  that  a  criminal  brief  is  neariy  always  unly  n 
colleclion  of  faets  and  ciraimstaiieeH  furnished  by  the  accuseid 

*  Vol.  Vt,  p.  Ö3.  'Vol.  Vt,  p.  184.  •  "Code  orimineJ."  p.  483. 

■"ComiDeai.  sur  I'OrdoDuaDoe  de  1070,"  p.  166. 
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person»,  roiiiisfl  aluinitt  invariably  labor  iintJer  the  sad  impo»»!- 
bility  nf  verifj-ing  its  a<Turni*j'.  They  are  compell«!  to  rely  u\)on 
the  statciiicut  nf  their  flii-iits."  * 

A  curious  debute,  which  took  pl8<:e  in  1700  in  tlie  National 
AascmbJy.  shows  that,  in  Inter  times,  the  practice  under  the 
Ordinance,  as  Ut  tlie  seereey  of  the  pwieeeilitiics,  hud  bctnrnc 
somewhat  divcr^-nt.  Tlic  new  lave  destined  to  take  the 
place  of  the  Onliiiance,  was  beiiiK  discussed.  "  Formerly."  said 
M.  liry,  "  the  coiiürinatioii  of  the  witnesses  waa  made  in  presence 
of  the  accused.  The  Mugiatnitcs,  follon-ing  the  spirit  rather 
than  the  letter  of  the  law,  even  allowed  eommimicntion  of 
the  charges."  M,  t'rüeau:  "  In  my  capacity  of  judjse  I 
ought  to  state  tliut  this  U  not  true.  I  have  narrowly  escaped 
expulsion  from  the  Purlcment  of  Faris  for  liaving  given  access 
to  an  indictment.  Not  only  has  the  accused  no  euch  right, 
but  no  human  means  can  confer  upon  hiiu  the  privilege  of 
beoorainit  acquainted  with  the  charfres.  and  I  must  be  permitted 
to  deny,  on  Iwhalf  of  the  entire  magistracy,  the  statement 
that  your  committee's  draft  is  more  absurd  than  the  old  Or- 
dinanees."  M.  GoupU:  "  .\nd  on  my  part  I  bear  tt-itncss  that 
in  the  Pnrlemmt  of  Uoucn  the  accused  were  given  copies  of 
the  charges  whenever  they  asked  for  them.  I  have  hod  in  my 
office  the  charges  of  various  proceedings,  which  I  have  quoted  in 
iudicK  in  brief«.  ...  It  is  not  true  that  the  Ordinance  of  lti70 
Absolutely  prohibited  this  eommuiiicatioQ ;  it  prohibited  it  only 
in  the  absence  of  an  ordiT  of  the  judges.  The  Naval  Ordinance 
drawn  up  in  lOSI  uiMler  the  eyes  of  the'se  same  magistrates  and  in 
the  sAttie  spirit  did  not  forbid  the  judges'  right  to  grant  communica- 
eation."  M.  /fr'y:  "  Cuinmuiiicatioii  was  customary  in  the  juris- 
diction of  the  rarlcnienl  of  Toulouse."  ' 

It  waf>  equally  possible  to  have  a  lander  for  counsel.  The  ro- 
mances of  the  17<X).S  are  not  aJone  in  showing  us  accused  [»erson.'* 
communicating  nith  their  counsel,  even  prior  lu  the  iuterntgation. 
Judicial  documents  also  prove  that  thi»  irregularity  wa.s  not  with- 
out preceilent,*    TTie  aid  of  a  counsel  seems  to  have  l>een  a  matter 

>  "  lUquisiUiirv   dc    1786,"    ugminxt    Duptilj'«    memori&l.    p.    11.     Al 

a  36  tie  poiiiU  out  that  thr  uutEior  of  (he  mtitiionttl  "attma  to  bav» 
c^offniEaaoc'  of  tL^  procedure." 
'SitiiiiE  of  28th  (VtolxT.  irüO;  Moalleur  of  the  29th. 
'  Sec  ".\r(-liivr3  dc  1&  DnitiUp,"  VI,  p.  KiO.  "  I  iiumedUtelv  nftenrardl 
wfdl  Ihr  Mitie  dn.v  lo  the  moal  cmineiit  advoeatfi  of  the  ParienK'iil  tn 
eriitiirial  mattun.  rall«^  M.  Hctiri'v.  to  coiisuU  him  u|wn  Ihe  miwnii  ttixl 
c<>ulil  >HT  taknn  to  provi.''  thv  caluTnuiousDett«  of  wluit  t'lilonna  ha»  «InU-d 
in  hi«  inli'TToMtion  .  .  .  but  \ii4cm  explaiaJDe  mjiu'ir  (<■  him.  hn^inc 
atsked  bitu  tf  be  had  bevn  ronmltt^  by  nny  ons  in  Oidonna'»  nuittvr.  ha 
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of  ri((ht  in  oil  case»  wlien,  a.  delay  )>eiii^  granted,  tlie  accused  sought 
the  revcisfti  or  rc^-it-w  of  the  <locTce.'  Ti\'hon  the  compassion  or 
coiiTiivan«'  nf  ihr  jailers  nr  ktvprrs  of  the  pri.'^iins  wus  gained  all 
difficulty  vanished.' 

But  all  iliis  was  a  matter  of  s«tIieitation  and  influence.  It  whs 
alwiiyÄ  arbitrary,  and  sHUiftiines  the  lUJerty  uf  defense  was  houKht 
for  cash.  It  constituted  a  shwking  inequality  l>ctwecii  rich  and 
poor;  that  was  to  be  aeknowlcdged  later  mi.  '*  Oir  criminal 
.Onliiinuee  is  stransely  inconsistent.  It  b  so  distrustful  of  the 
ctdightciuncnt  aitd  the  ac-euracy,  of  the  rcmoteiiv&s  aiid  obscurity 
of  the  lower  criminal  courts,  that  it  grantn  t*i  amised  per^oii_s  the 
remedy  of  apjjeal  to  the  supreme  courts  from  all  their  judgments 
whatever;  and  in  the  meanwhile,  by  depriving  the  accused  of 
counsel,  it  deprives  them  of  ever^'  means  of  making  use  of  the 
appeal.  —  Whitt  am  1  saying?  They  were  able,  these  unfortunate 
people,  to  take  advantage  of  the  resources  which  the  Onllnance 
gnint»  to  them;  they  could  even  have  a  counsel.  How?  By 
what  means?  Is  it  netrp^ssan,-  to  say  how?  If  they  had  not  been 
poor.  Alas!  yea.  But  for  their  poverty  they  would,  like  the 
rich,  have  had  counsel;  like  the  rieh,  they  would  huveappeitled; 
like  the  rich,  they  would  hine  [lenetrated  the  secrecj'  of  the  pro- 
ceedings either  in  the  court-room,  or  they  would  have  purchaaed 
it  in  the  offices  of  the  clerks  of  court ;  they  would  have  presented 
petitidti-s;  they  would  have  issuinJ  briefs.  .\nd.  is  it  credible 
that  the  judges  of  Cliaumont  would  have  immured  three  icealtks 
men  ill  their  diiiigeunä  for  n  period  of  thirty  monthsy  Wiatl 
Shall  those  laws,  di-sigiieil  for  (he  relief  of  the  urif<irlunate  in  pro- 
portion to  their  misery,  be  used,  on  the  contrary,  to  oppress  those 

told  mo  Hint  1i<-  hftd  boon  connultod  on  boho-lf  of  tti«  Marqui«  d«  Livoum«i 
oSong  with  uitcithii<r  ndvcx^titr'  mUnt  M.  Luntliin." 

'  butjaty,  'M^niciirn*."  p.  221,  ■■Arrived  »I  llii*  prison.  I  ask  lo  seo 
tbeae  ibrtv  unfurtuuaiii  men.  I  am  »huwii  inlu  a  riMiu  whcr«  I  wait." 
—  ttrratichoir,  ■"Mömolre"  for  Ibt'  girl  Salmon,  p.  1Ö;  "ConRid<-r  thf»  otj- 
staclca  I  Liaiti  to  cncouutcr  in  tlieeniir««  of  the  fifty  to  sixty  liour»  of  iiitvr* 
ruKalion  which  1  have  had  of  Iliis  irirl  .  .  .  what  pr^i^uulioiu  [  havu  had 
to  laki'  Id  (iniw  fnim  the  Af^i-UKiMl.  with  iIik  hidi)  of  my  diwMH iTJiw  from 
ol Hit  «rill roet.  Ih*'  informfttirtii  witliin  hor  knowlivl«',  under  thf*i-  urgu* 
cjNp.  wilhoul  Ihi-ir  IrurninK  imvlliinic.  .  .  -  Bi-i-iil»-«,  I  liiiow  nf  rm  law 
whitfh  urdains  thai  i(ni  fwuiiscl  ftir  tlio  dftfiiw-  shall  not  iitiei^tiun  hi» 
olteat  or  soofer  with  liitu  «.•xvi-pl  iii  llie  pr(<M-u<H.-  of  vrilDeHfi«».' 

'  In  the  ease  of  the  girl  Salmon,  l»oari]^,  k«*i»or  of  the  nrieon,  rw^ivp« 
six  ktlera  from  lli<>  im-cumhI,  after  her  transfer  lo  aiiotncr  jail  r"M6* 
moirr"  for  M.  Li'cardf',  op,  6-9,  12.  1Ö).  Stti  "  Arphivim  i\r  la  Ba-'i ille." 
VI,  p.  159.  ■'The  diiy  Iwfim'  y<imterday.  thi'  »id  lU-ncontrf,  iteiainiid 
for  two  yvan  iti  Ihix  town  in  1)10  priston»  nixl  by  ordi-r  of  M,  (he  pro* 
euratör-Rt^iiüTuI  of  th<-  Piirlotrittat.  Iwii-*  iodiptiMl  «nd  dctainf-d,  wi'ni  to 
drink  willi  ihp  jaiU-r  in  n  t«VLTu  uotäidl^  Ihn  priEton,  wher*  lie  made  th» 
iail«r  drunk,  and  escaped." 
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unfortunate,  and  in  proportion  to  their  wretchedness!  \Vhat1 
shall  tlie  puor,  the  wretohed.  And.  as  orrogani^e  calls  them, 
the  dreg»  of  thr  nation.  Cwrnty  inlllioiLs  of  hiiinati  Ix'itigs,  be  rc- 
duevd  in  tlie  future  to  learn  that  they  have  a  hin);  only  thmu)^ 
the  molestations  of  the  tax-eolleotors,  mnpistrates  only  by  tlie 
»iglit  of  ^affolil»,  and  tu  know  of  (><h1  only  ufler  their  dt-atli!  "  * 
—  "Ate  you  men  of  influence  «ol  yet  contented  wilJi  your  crim- 
inal eourts  of  jiiE^ticc?  Only  look  nt  all  that  has  been  done  for 
you  for  more  than  two  (wniurics.  since  th«  time  of  I'oyet  down 
to  that  of  I'usmrt.  It  has  bereft  the  defense  of  accused  persons 
of  all  communication  of  the  proceedings  and  all  counsel,  »nd  ^lely 
to  tlic  prejudicf  of  the  masses,  for  yoti  are  rich.  It  Iuls  deprived 
the  defense  of  tlie  accused  of  the  publicity  which  watches  over  the 
courts  and  keeps  them  solidtoas ;  and  this  solely  to  the  detriment 
of  the  masses,  for  ifowr  whole  existence  is  so  important  and  jo 
valuable!  It  has  curtailed  for  the  defense,  by  more  than  half, 
the  power  to  vindicate  itself,  and  solely  to  the  detriment  of  the 
people ;  for  who  would,  in  effect,  dare  to  incriminate  yuu'  And, 
finally,  it  h»  stripped  punishment»  of  oil  moderation  and  pro|ior- 
tion.  and  solely  to  the  prejudite  of  the  people,  for  all  tlie  judicial 
machinery  of  kingn  is  often  necessarj'  to  enable  the  justice  of  the 
laws  to  rcadi  t/oul"  * 

§  5.  CommeiitatAn  on  th*  Ordinane«.  —  A.  final  effect  of  the 
publication  of  the  Ordiiinnce  of  1070  remains  to  be  pointed  out. 
In  the  cominlation  uf  this  cudc,  Uic  compilers  fumiahed  a  suUd 
foundation  for  criminal  law.  Thc,\'  laid  a  hasis  for  lcanie<l  com- 
mentaries, which  did  not  fail  them.  The  Onlinance  miule  a 
scientiBc  study  of  criminal  procedure  a  possibility.  Uitlicrto 
the  practiee  had  been  explained  rather  than  the  laws  cxjMunded. 
In  t)ie  works  of  llie  jurists  tlie  texts  of  tlie  Oniinances  only 
inter%'ened  at  intervals,  in  support  of  the  exposition:  they  did 
not  i-onstitute  its  true  bu.ii:«.  A  peru&al  of  Imbert':«  trciiti^>,  fur 
example,  h  suflicient  to  (Mnvince  ns  of  tliis  fact,  niereafhT  an 
expounder  of  the  law  would  lake  up  the  articles  of  the  Ordinance 
point  by  point,  to  deduce  all  tlielr  consequences.  The  rwwi- 
mentarief  succei-dod  the  iwot*  of  pnu-ttce:  or  at  least  the  former 
held  the  chief  place.  The  exegesis  was  not  drawn  from  the  Or- 
dinance alone.  Sevend  works  bore  titles  displnyiiip  nn  extensive 
synthesis  —  the  "  Code  Criminel."  or  the  '*  Institutes  de  droit 
crimincl."    This  contributed  potently  to  give  to  French  criminal 

•  Dupaly.  -Mtooir««."  p. ,237. 

*  Dvpalj/,  "Majoam  d«  droit  pour  Bnuliar,"  otc,  pp.  43,  tri. 
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procedure  that  clearness  and  at  the  same  time  that  severity  ever 
unknown  among  the  congenerous  usages  of  neighboring  countries. 
This  importance  acquired  by  the  commentators  was  by  no 
means  to  the  liking  of  Pussort,  the  chief  author  of  the  Ordinance. 
His  wishes  were  utterly  opposed  to  it,  and  he  did  not  conceal  his 
opinion  on  the  subject.  He  advised  the  king  "  to  forbid  any  one 
whomsoever  to  make  any  notes  or  commentaries  upon  the  Ordi- 
nances, or  any  collection  of  decisions,  under  penalty  for  forgery, 
a  fine  of  ten  thousand  livres  and  confiscation  of  the  copies ;  the 
commentaries  on  the  Ordinances  and  the  reasonings  drawn  from 
the  decisions  only  having  the  effect  of  weakening  their  authority 
under  the  specious  pretexts  of  equity  and  of  the  weight  of  the 
matters  judged."  '  But  in  this  case  once  more  Pussort  was 
striving  against  an  inevitable  tendency. 

The  works  of  the  criminal  law-writers,  especially  those  of 
Jousse  and  Muyart  de  Vouglans,  were  very  soon  incorporated 
with  the  Ordinance,  so  to  speak.  They  were  as  much  obeyed 
by  the  courts  as  the  law  itself.  "  Jousse  wrote  that,  and  Jousse 
is  the  spirit,  the  reason,  and  the  judicial  practice  of  the  court'- 
of  the  kingdom,  yes,  the  very  court  practice.  Did  not  the  juri^ 
consult  Meynard  say  in  dealing  with  a  question  :  '  the  jurisconsul* 
have  ordained '?  And  they  did  in  fact  ordain,  especially  in  re- 
gard to  criminal  justice.  All  the  blanks  in  our  criminal  legisla- 
tion, incomplete,  disjointed,  falling  into  ruins  as  it  was,  are,  if 
I  may  say  so,  filled  up  by  the  maxims  of  the  criminal  law- 
writers."  ^  —  "  Certainly  not  from  the  inferior  courts  is  it  worth 
while  to  demand  or  even  to  hope  for  the  abjuration  of  all  the 
barbarous  maxims  which  the  criminal  law-writers  have  incessantly 
established  in  the  criminal  jurisdiction.  For  criminal  law  has 
been  so  far  abandoned  to  the  criminal  law-writers  by  our 
monarchs,  too  much  occupied  for  the  most  part  in  increasing 
their  power  to  concern  themselves  with  the  happiness  of  their 
subjects." ' 


>  "Mölanges  Clörambault,"  No.  613,  p.  453. 
*  Dapaty,  "Memoire,"  p.  156,  *  Ibid., 


p.  237. 
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Title  II 
CRDHKAL  PROCEDUitE  IX  EUBOPE  GENERALLY 


ClUPTRR    I 
CKISUNAL  PROCEDVKi:  IN  OTHER  COUNTRIES 


1 1.  lotroductory. 

2.  Italy. 

'  3.  tipatn. 

:  4.  ü«rni«ny ;  Tbc  Nrlbcrluidi. 


1 4a.    Addendum  on  Oerman  Crimi» 

rinl  l*ri)Oedur«. 
S  5.    EogUuid. 


§  1.  Introductory-  —  The    crimiaal    procedure    ikveloped   in 

l^ance  was  not  a  purely  Datioua)  institution;  on  the  contrary. 

nit  fornw^  part  of  th«  mmmon  law  of  Kiiropp.     We  ran  oonvjnw 

ti»ur^-lvfi<  uf  this  by  taking  a  glance  at  the  nations  surrounding 

miurs,  —  Italy,   Spain,    Germany,   t^od   the   Netherlands.     Tlicre 

Ifxho  llie  same  pvolulion  took  place;    there  also  had  the  Canon 

^  law  intnicIu(Td  the  iiiquiäiturial  &ctiun  and  titc  Human  Ian-  vx- 

erciited  its  influence.     To  the  accusatory'  and  public  procedure 

had  sucoeedcd  the  written  and  secret  examination.     To  the  rude 

pwuh  uf  the  feudal  period  hod  succeeded  (he  learned  dc»ctrine 

of  presumptions, 

Tlie  French  prweHure,  however,  is  distinsruished  from  other 
kiiidn-d  pnicediin-;»  hy  features  peculiar  tu  itself.  Nowhere  had 
the  forms  become  better  settled,  or  the  rulis  more  clearly  and 
firmly  ostahlifihed,  and  from  thi*  pi>int  of  view  Miiyiirt  de 
VoujiiaiLs  t-oidd  write  without  exagReraiion :  "  It  can  be  said  to 
the  honor  of  France  that  its  practice  in  this  respect  has  been 
brought  to  a  degree  f>f  perfection  which  pves  it  a  preeminent 
position  among  enli^hlenctl  natioiLi."  '  Dut,  at  the  same  time, 
nowhere  had  tlie  severities  of  the  system  been  more  rigorously 
enforced,  or  the  defend  more  riRitlly  hampered.  For  pood  as  for 
ill.  the  syrtcm  had  been  carried  tu  extreme:*.  One  exception  must 
be  made,  however,  in  reK«rd  to  torture;  Hits  was  resortecl  to 
by  ItJily  and  Germany  especially  with  a  harshness  cxcee<ling 
that  practised  in  France.  One  institution  in  particular,  that  of 
■  "Lettre  »ur  le  tivrv  des  d£Uls  (A  des  pdaea,"  p.  20. 
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the  pulilic  prosecutor,  di^tingiuHliefl  France  from  the  ne-ighbor- 
itiK  nations.  Nnl  that  it  was  not  also  found  abroad,  but  it  had 
dtbcr  bei'ti  fiitr«duccd  by  French  iuBucnce,  or  it  was  imperfect 
and  did  not  form,  as  with  ii»,  an  essential  part  of  the  machlaLTy 
of  the  procedure.' 

In  contrast  t»  France,  u  new  juridiral  woHd  vhh  mnking  its  ap- 
pearance on  the  other  side  of  the  KngiiHh  Channel.  England  htul 
pre^r\'ed  tlie  accwsatory  and  public  procedure,  and  the  liberty  of 
dcfeiiac  of  the  uocuswl.  IX-vulupinj;  rlemcnts  which  the  other 
European  nations  had  also  possessed,  but  which  the;'  had  allowed 
to  perish,  it  had  created  the  procedure  by  jurors,  wliicli  then 
fonntituted  a  kind  of  anomaly,  but  which  wits  destined  to  spread 
its  powerful  influence  over  the  whole  of  Europe. 

We  sliall  endeavor  in  n  few  pages  to  point  out  some  of  the  nwin 
features  of  the  several  systems. 

§  2.  Uftif .  —  Italy,  under  the  dominion  of  the  [»mhanls,  had 
become  familiar  with  the  pr(x<cdure  and  the  criminal  law  of  the 
Gennanic  customs,  the  "  comiHisitiuns,"  tlie  jiriviitc  aciTUsatton, 
the  oral  and  public  trial,  the  exculpations  by  oath  and  the  co- 
swearers  C"  cojurantes  "),  the  ordcnis,  and  espedally  the  judicial 
duel.'  But  Italy  was  the  country  where  tlic  law  of  ancient  Home 
had  developed,  and  where  that  of  modern  Rome  had  gradually 
been  elaborated.  More  than  any  other  courtfrj-  it  was  bound  to 
feel  the  tiillueiice  of  tlie  Uoman  lnw  and  thi*  Caniui  law.  It  is 
prove<I  to-day  that  the  stud}'  of  Roman  law  had  never  been  in- 
terrupted. The  Boloj^iia  school  was  not  a  revival.  It  was  the 
new  growth  on  an  old  tree,  which  had,  for  lout;,  pushed  forth  but 
»lender  branches,  but  in  which  the  sap  had  always  been  flowing 
under  the  bark. 

Jicbouls  of  law  there  hail  been  in  continuous  succession,  first  at 
Itomc,  then  at  Kavenna,  at  Pavia  from  the  first  half  of  the  lOOO  i, 
and  at  Verona  at  the  same  period.  Tliis  brings  us  to  the  Bologna 
school,  which,  from  the  first  half  of  tlie  Hulls,  attained  such  a 
hi^h  standunl  that  "  all  that  had  gone  licfore  bad  muou  fallen  into 
oblivion."  '  The  Itnlogim  profe-tsnrs  were,  at  the  same  time,  men 
of  business.  "Tlie  lloloi;na  school  was  not  merely  the  initiator 
of  a  5cicntilic  movement.     It  also  exerted  uii  influence  on  the  prac- 

■  Bienvr,    "DcUrO^  xu  der  Gciwhirbt«  ic*    iDquisitivneproxcwm^,"  p. 


vol.   I,  p.   1^  rt 


208  rt  «M. 

'  Sec  ötiopie,  "  Histoire  dc  la  II^Eislation  Italii'nni.'. 
»tq. 

*  .V.  Ririer,  "1a  ni!i>no(<  ilii  droit  danit  la  proniiCrc  ninltil^  du  Mo^gd- 
Aee"  (Nouvclle  r«\'ue  hlatoriqun  do  droit  frantais  fit  (Irangcr,  1877,  p.  1 
*l  *tq.). 
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tice  of  law ;  for  the  '  glossatores  '  matlc  it  their  stmJy  t«  apply  the 
law»  to  the  facts  of  rife."  '  If  they  saw  the  accusatory  synU'iii  dum- 
inatc  in  tlic  "  Corpus  juris,"  they,  si  the  aimc  lime,  fouwd  torture 
there.  Tlicy  hIm>  founti  there  the  fiernw  «f  that  thetiry  of  pre- 
miin]>tioiis  which  they  were  tlie  Krst  to  hiiilfl  up,  and  whieli  s[>re(Ml 
from  Italy  throughout  Europe.  In  ndtlition  to  these,  the  canon- 
ists btiilt  ii]i  the  im)iii:<it(iriul  pn>ccUurr,  which  wus  to  l>e  finally 
saiictionec]  by  the  papacji'. 

Statutotj*  law's  were  ale»  enacted.  These  were,  originally,  mu- 
nicipal siatutfj*.  the  lawa  of  free  (ities.  "  The  cities.  iiihIit  the 
inspiration  of  the  Uotiiao  ami  nin:^tian  prionple,  adnpte«!  liif;h 
idräls  nrvd  punLshed  offeiues  according  to  their  deserts  and  for 
tlie  eonimon  wflfari-.  In  the  constant  rcvisimi  of  tlww  >latutes, 
the  influence  of  the  Uoinan  law  always  continued  to  iiirrease."' 
The  samr  thing  happened  in  reganl  to  the  Cation  Inw,  and  gradually 
the  inquisitorial  procedure  imik  its  place  aionst^ide  of  the  aceu.Ha- 
tiun.  The  judicial  organization  varicti  according  to  the  cities, 
but  two  MiceesMve  types  of  eomnuuial  ^vcmtnent  were  distin- 
tfulshable.  Orip;inalIy  the  towns  were  governwl  by  consul».* 
Tbc  origin  of  this  magistracj-  is  doubtful.  M.  rertiie  thinks  tluit 
the  consuls  sprang  originallj-  from  the  council,  with  which  tlie 
bislioiis  surptmmlcd  tliumwlves  for  the  administration  of  their 
dioocscs  and  temporal  sovereignties.*  To  the  number  of  two  or 
three,  according  to  the  places  and  the  times,  ihey  tried  dvilly 
and  erimiiiall.v.  exercising  tin?  repressive  junsiüelion  in  common.' 
They  were,  bc^dv:«.  assisted  by  n  college  of  judges  or  a  council 
of  practitioners.*  A  revolutionary  change  afterwards  took  place 
in  the  govenimeiit  of  cities,  putting  the  ]MWt  into  the  baiwU  of 
one  alone/  who  prc^id<"d  over  the  courts  of  law  as  in  the  other  de- 
partments of  the  admini^itnitio»  ;  hut  tlie  forms  «hanged  little  in 
regud  to  the  jurisiliclion.  "  \Mirn  the  attempt  is  made  to  bind 
together  more  closely  the  politind  and  civil  forms,  and  the  *  po- 
desta,'  the  foremost  magistrate  uf  the  republic,  is  called  upon  from 
without,  it  is  mjuisitc  that  be  have  judges  with  him,  or  counsellors 
be  furnltlH-fi  for  his  a»sistan(v."  ■  Tiu'se  couusellors.  or  as»e»sota, 
were  almost  always  learned  jurisconsults,  celebrated  professor*. 

'  P*x»ina,  '■Rlemenli  di  dirilto  pönale"  (3d  «Jit.,  p.  M);  cf.  I'trtiU, 
"Storia  dW  dirillu  Italiano."  S  lt>8:  "Tlie  UlM^stun  and  tlieir  tw- 
ctmon  annotated  and  pn^tiMxl  even  the  «iriminal  law  of  lb«  Paad«>cta 
and  the  Cixle  as  if  it  wmv  n  living  universal  la«-." 


'  Pertilt,  tip.  «1..  (  1C8, 
•/l/.d,.  vol.  II,  Pant,  p.  25. 
•  Ibid.,  i  49. 
'Sdoptt.  op.  c(U,  vol  11,  p.  293. 
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»  Kfid..  i  40. 
•/bhJ.,  vol.  IT.  p.  113e(Mf. 
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AmonK  th«  oltl  Italian  laws  thoae  of  Sardinin  ouglit  to  be  cited 
("  Carta  di  Logu  "}.  settling  "the  rules  of  procedure ;  the  accusa- 
tion is  hen*  Ulf  rule,  but  tbr  necessity  cf  an  '  iriqui.sitto  "  is  ret^g- 
nized,  in  the  absence  of  accusers."  '  In  lover  Italy  appeared  the 
"  Corisfiluttoiies  Iti^giii  siculi."  united  with  a  Code  by  Frederic 
II  in  1231.  By  these  laws  feudal  and  eccleslBstical  court<>  of 
judicature  were  abolished  and  baililTs  and  justiciarä  aud  the  hifth 
court  of  the  kingdom  substituted  for  them.-  Crliainal  law  was, 
iu  jjarlicular,  re:<usoitated  from  its  Uoiuau  snuriie,  »ud  the  vio- 
lences of  private  feuds  and  the  judicial  duel  were  abolished. 
The  itifliieiKt-  of  the  Kuniun  law  «Iso  made  itself  felt  in  the  iiitro- 
diietiuii  of  the  iiwiuisitorial  pmcedure.* 

Out  it  was,  in  truth,  the  practice  and  the  nTitings  of  the  juri»- 
Cfinsultit  that  bnniKlit  iTiminal  procwJure  to  it.-*  ]KTfect  develop- 
ment. The  prtR'edure  of  tlie  "  iuquLsitio  "  rapidly  twjk  the  lead, 
and  put  the  old  accusation  in  the  background.  \Yc  cannot  give 
tlie  long  Eist  of  jurists  whose  works  contributed  to  this  evolution.* 
We  sliall  merely  titc  several  names  which  overtop  the  others  and 
mark  hultine-pliia'».  About  127]  Guiielmxut  Duraiidua  publi^lies 
his  "  Speciihtin  juri.s,"  *  A  canonist,  he  describes  tlio  "  tn(|uisitin  " 
chiefly  according  to  the  canon  law,  but  shows  that  it  had  its  plaec 
ahw  according  to  the  civil  law :  "  Icgcs  .  .  .  scmiplcnc  dc  inqui- 
sitione  tractaiit,  scd  scciniihim  cationes  ]>lenius  patet  fonna  et 
jiiilura  inquisitioms  et  quundo  ct  qualitcr  in  ca  proocdatur." 
Albrrtujf  Gftiidimis,  who  died  probably  in  1300,  admits  the  inquisi- 
torial prnce<lure  as  a  comnnni  law  institution :  "  liodie  de  jure  civil! 
juiliccs  potestatiiu)  de  quolÜK-t  malcficio  coj^oscunt  ex  ofluoio  suo 
jK-r  intpiisitioncin.  Et  ita  servant  judiccs  dc  cnnsuctudinc  ct  ita 
vidi  c*>nimu niter  observari,  qnaiiivis  sit  contra  Jus  civile."  ' 

At  the  bc};iiining  of  the  13(K>ä,  Bartulus  and  Baldus  describe  and 
ocplain  the  "  inqui.-jitio."  '  In  the  1400s,  Angelus  de  Gamhtlionv- 
htm  tie  Aretlo  in  liis  "Tractatus  de  maleficiig"  e^plains  the  in- 
quisitorial proccc«lingä  at  length,  torture,  and  the  thcor>'  of  pre- 
sumptions." But  it  is  chiefly  in  the  1.')()0m  that  the  Italian  crimi- 
nsl  law-«Titer3  shine  with  incomparable  lustre.     Italy  seemed 

'  Sctopia.  op.  cil.,  vol.  II.  p,  113  tl  te<i.  »  Ibid.,  vol.  II.  p.  2Mcf«r>7. 

'  Ptntina,  "Eleni«<nti,"  »p.  46,  47. 

•  See  M.  A.  rfii  Boys,  "Hiatoir«  du  droit  crimia«!  d«  la  »anco  du  XVI« 
au  XIX*  »iftclc.  compare  aveccpja  dc  Vllalit."  tic.  vol.  I.  p.  \'2öri»fii.  — 
Biener.  "  Beiirage,"  Chap.lV;  "UlosHatorvn  und  it.ii.lk'iiiKchi>  Praktiker." 
p.  78  H  ««if. 

*U]M>n  Durand,  «m  M.  GiatMn,  Xouvdlo  Revu«  faistorique.  1681. 
pp.  -if?.  418. 

•  Binnrr.  op.  ett.,  p.  fiO.  '  /biJ-,  p.  98  rf  it^. 
*Dn  Bogt,  op.  CiL,  1,  pp.  300,  311 ;   Bimer,  op.  cU.,  pp.  106,  llOi 
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theo  to  be  the  home  ci>untr>'  nf  <TiminaI  Ian',  as,  strange  to  say, 
a  similar  tnuvemeiit  appears  to  be  »gain  taking  place  in  our 
own  (lays,  llippolytuf  of  Jilarsf'ält*. '  JuHiui  Chtnt*-  Farinaciu»,* 
Menoehma,*  to  mention  merely  the  tDost  celobratod  jurists  o{  that 
peiiod,  definitely  esubliii^h  the  prineiplcTi  nf  rriiiiinal  pnKt.-diirr  an«! 
ih«  5>'5teDl  of  legal  proof».  HipjitAytu«  of  SlartellUs  makes  a 
speeial  study  of  torture,  and  Menoehtui  of  the  theory  of  pKSUm|H 
tioiis. 

Along  with  the  "  inquisitio,"  which  U  approve«!  almmrt  without 
restrletinn,  the  accusatiou  is  üttU  reeognized;  but  it  plays  only  a 
secondary  and  barren  part.'  The  judgt-  takes  aetioii  either  "  ex 
officio  "  or  "  ad  iustajiliam  partis,"  and  in  the  latter  case  we  have 
the  '•  inquisitio  eum  promoventc,"  which  we  have  mentioned 
several  times.  Clams  aLsn  caa'fully  deaerilx's,  ahrnj;  wiüi  tiie 
accusatiuN,  the  "  querela  partis  offen^ie."  which  l)ears  a  strong 
resetuUaiicc tn our dvll  action*  ira"delictum  facti  pt-rmanentis " 
IK  ill  question,  the  lin>t  necesnity  i>  the  e«tabli<thment  of  the  "  corjHui 
delicti."  This  done,  the  judge  prinrecds  with  an  *'  in/ormatio," 
the  purpose  of  which  in  to  establish  the  "  dilTaniatio."  He  hears 
the  witnesses  üeeretly  and  takes  their  (]epu^ti<His  in  writing.  This 
first  phase  of  the  action  is  concluded  by  the  drawing  up  of  the 
"charta  tnquisitionis  "  or  "  libcllus  criminalis,"  a  kind  of  iiidlct- 
mtait,  which  will  be  use<l  as  the  basis  uf  tlie  subsequent  procedure/ 

■"PneUca  caiuarum  criminaltum"  (Luuduni,  ISZS^.  See  Bientt, 
op.  CiL.  i>p.  no,  112. 

»"Ki'iiUintlanim  rv^ivptapum  litxv  quintUH"  (Lyons.  1772). 

'"Farinucii  iijM-ra"  (DiuMTi.  161SV. 

'"Do  prKHUmpti£>iubuH.  vunj^turi«,  «irniii  rt  indicii«  oommtintana" 
(1028  «d.>. 

'Jul.  nartM,  "PracOoa  crim.,"  qn.  3,  No«,  6.  8.  p.  410:  "Sed  o*«« 
quidquid  sit  dti  jure  oommuni  h«j  omnia  (wwteni  ex  eoDsuetodiae  pne- 
wniif  t«m|MrU:  nam  eliam  de  jure  civili  timlie  in  quoRumqiie  omii  pM^ 
miBcum  OKI  proenlcD'  ex  ofßoin  et  sic  per  ini[uisiiit)ni-ni  .  .  .  nt  eonsiK 
quenUr  hodi»  superitua  vhI  «•Ham  ilia  pTsctie&  <|uam  iradit  Alex,  in  apost. 
ad  Bar.  qnod  M'flityt  judi-x  nninino  nIkIiihI  |>3r1i  ofl'fiiiw  tertnimu»  ad 
&c<-uiantluiii.  iiUd  I'lnjiMt  polTit  ijcinili',  ulii  y»r*  rod  »oeilsat.  ex  offldo 
proci-di.-[>-.  in*  jHiu-ril  (Hwii'ji  nur«  t'tJAmai  vclit  tuNiiixttre  impedire  pra4?es- 
SUin  ip'iu*  Judicls  iitquirviitis.  ' 

*  Vu.  10.  Xo.  I.  p.  42H ;  "  LiiH-i  i.tij  duo  modi  proccdendi  sc.  ad  querelam 
cit  rx  otTK-io  ridceaiur  non  modu  ilivrrfi,  «fl  I'linni  quiHlammodo  inoom- 
paliliil'«.  laincn  evnuiieluda  admittlt  qiUKJ  kii[ht  iiuvrel»  pnriix  index 
»laiiiti  jij'-ijiiiLl  iiKiuirere.  SHob  aateoi  qur>rl  hflv>  (in^rfU  mulMiin  itttrrl 
b4>  Bci'iiHiiiKinr  :  ...  «I  non«sset  viaapt^rtu  juili<-i  B<1  inqmrt-tidum  «litir 
quam  iH-riiiiiTrUtn.  put« quin  non  |ine<?o<l(7i>l  di-uundaiioni^iur  difTumulio 
tHiqUf  Illiquid  I'x  hi»  .  .  .  non  det«*l  judi-x  prui7t.HiTi.  iupiT  liujusinudl 
qucTt-l».  iii-i  halxrri  li.tpiima  roquiittU.  licfl  coutrarium  pltTuiixiue  oh- 
»en.i-mr  <li-  winsin-iudiii«.  ...  si  t^j»  initie&tor  priiis  qufnlavit  ol  ad 
cju*  qiienHanj  juilt-.x  iiiqiii^vit,  IcQet  lr>citDi  parliit  et  idi'o  i-*i  •■ilandu*." 

'  Juf.  Clanii.  (\\\.  7.  N'(i,  I.  j».  424:  "Pacta  dcnuntiBirione.  jnitex  super 
ea  asoitnil  iDfunnaiioiw«  it  indicia  et  «ss  assumptU  fonnat  UbeUuoi,  sive 
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Then  the  accused  is  suminoned  or  arrested  and  subjected  to 

the   "  libellus  " ;    he   is  oblif;e(I   Ut  ariswiT  rfgunliitg  the  points 

therein  cuntaiiied.    IT  h^  pleads  not  guilty,  the  juiigg  hears  the 

witnessrs  anew,  after  they  have  taken  the  oath  in  presence  of  the 

•ccii!«d.'     Tlien  conios  tJi^  turtiirc.  if  it«  afhiiiiiisrnttioii  is  proper, 

and  lastly  the  judgment.    ThU  written  procedure  takes  place 

sixTctly.' 

All  this  very  much  resembles  the  criminal  action   which   wc 

have  described  a»  conducted  in  France.     In  Italy  we  merely  find 

more  of  the  "  lilx'IUis  criraimilis  "  and  less  of  the  confrontation.* 

It  must  also  be  borne  in  mind  that  the  freedom  of  the  deft-tisr  wui 

greater  there.and  the  treatment  of  the  accused  less  severe  than  with 

us.     No  doubt  tfic  accused  was  usually  w^iuirwl  to  lake  tJic  oath  at 

thctimcof  thcintcrrt>gatiun;*  he  was  not  present  at  the  deposition 

of  the  witnesses,  nor  could  he  even  give  in  a  list  of  quL-stions  to 

be  put  to  thcm.^    But  he  received  communication  of  the  written 

depositions,  according  to  the  old  principles/  and  was  entitled  to 

have  witnesses  heard  in  his  defense.     Only,  he  ci>uld  not  inaki.-  use 

of  these  powers  until  he  had  answered  the  interrogation.'     It  must 

be  noted,  in  particular,  that  the  aid  uf  advocates  was  allowed,  and 

that  the  judges  could  even  sometimes  appoint  theiu  offidally  for 

tiie  accused.  •    These  defending  counsel  were  not  allowed  to  assist 

their  client  at  the  time  of  the  intcrrojtation ;  *  and  a  copy  of  the 

inqu»ilioQ«im,  in  quo  DurratquoDiodo  propter  lienunrtBtioiiem  dalAiu  ,  .  . 
intcndit  ex  officio  proccdcrc.  cit  Hit  cooLiauiiitcr  ^icn'atur  in  practica." 

'Jul.  ffan«.  qu.  7,  No.  1,  p.  552;  "Si  acert.  ilonirn  rxnminant  tcste§, 
oo  rituio  ad  vidfodum  eo«  jiirarc.  cv  v«Uli'  K"i*'ittT  «ninrl  judt'X  qui. 
umiiua  titli  ropc^itioiie  tMiliuiii,  uro(>i>(i(TE>t  aii  Uirlurani  vol  ci>iiili>niua- 
ti»n<'in :  nam  t'-st««  nsoepti  niito  litisconleütatjoncm  nullmn  ä<l4Mn  fnniunt 
uoutra  n'Um." 

•Sw  Solopis.  ap.  cit..  I.  p.  20?  el  itii. 

*  1(  wB«  not  unknown,  but  it  was  not  netwaiary. 

*  Ji*t  rfurdd.qu.  4i.  No-  9.  p.  551 :  "  Miqci«  fnit  «omtniiniii  opinio  quod 
dtfemnduin  rro  jumtnciUum  <lf<  vcritaU-  diii-nda." 

*  In  thai  nvippt'l  his  Irtatmeiil  wa»  wniilar  to  thai  iif  ilic  »rivnu-  no 
cuwr.  Tbiriw.qu.  £t.  No.  ^,  ».  4.i7:'*CoiiMiiflU(I<iii1)^i'rval  (t"»'!  iniiuLcitutt 
V4tl  iu>cui*atut>  niinquain  dat  lnt«-rroimti>riiL  irniihii^  pro  ä»co  dopoDUDtibuR 
n«n  clittm  dul  iiPr-u»ti.lor  iiitcnTi.j{iitorm  deponi-nliliua  ad  defi^usan) :  wkI 
juiltix  uul  fisd'ali»  (xiH  iali-iT<i|cut.  )>ruul  »ibi  vidi-lur." 

*  Jul.  Claruf,  (ju,  40,  N'o.  3,  p.  ö^;  "Etiamsi  contra  nliqucm  proced«tiir 
por  vi&m  inquixilioni*  iioniiiia  twHiim  cunlni  ciini  pruduotoriim  mic  noil 
ct  dictn  ipnorum  (coDipcUDlcr)  publictwda  sunt,  nd  i-fFcvlum  ut  pwnit 
sc  ip!".im  »Iffcndcrc." 

'  /Vc/.,  iiu.  4.),  No.  8.  |).  551 :  '*Coa«u(>tudi>  «erval  totuin  opporiUitn. 
tluiHl  MP.  nniK  inlvrroKi-'tiir  «t  ftxaniinctur  ant«  d»t«a  di<fvn:«ioiivti  et  oopfnrn 
indi<-ionini." 

*  tbiJ.,  IIU.  40.  Ko.  11:"  Di<.*it  Blan«!.  auod  iln.  quotiili»  MTvntur,  quod 
seiliitX  juJioi-s  dani  advoL-atos  curvtrnvti«.  ' 

*  Ibid.,  qu.  45,  Xq.  II :  "Quiero  «Tiam,  quando  At  exxm^n  rvi,  d^beanC 
eese  patroni  oaUMmitn  1  Resp.  ciuod  d^  jutv  vidctur  dici  pncw.'  quod  nc ; 
sed  certc  usus  et  ciuianuu  stylus  hoc  aoD  obsorvat." 
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inforiaatioii  was  given  them  with  tfomc  licsitiincy  ; '  but  titcy  wcre,- 
notw  the  \ess,  a  iircat  holp.  Farinachis  composed  a  portion  of  his 
works  from  lUe  pleadings  which,  in  the  first  part  of  his  cBCecr,  he 
had  prepiar»!  in  tlic  dvfea^  of  tiM'UM'd  (ktsoiis. 

Ilid  the  institution  of  puhlic  prosecutor  exisi  in  Italy?  There 
was  originally  another  institution  vhich  mu^t  not  be  confused  with 
it,  which,  however,  piirtiully  nitsw«r<Ml  the  iutme  purpose.  The 
jtid^tes  oftpn  had  funrtioiiarit's  plucrd  under  tlwro  whose  duty  i' 
was  to  (h'nountf  the  criines  which  came  to  their  knowledge;  bi 
thew  inferior  «ffiwr»  were  really  mereiy  official  denuuciolors, 
"  Albortiis  Candintis,  Wartolus.  Anßohls  An-tinus.  and  llippolytus 
of  Mar*eilk'9  ritognixcd  tJicse  pcrsonagi-s,  whom  thex*  called  *  syii- 
dici,'  'cvnsules  lucorum  et  viUarnm,"  '  minLstnües,'  'ofRdales.' 
1  fiiMl  thi-^  öflicerä  montioitod  in  several  statuti'S  of  Italian  towns; 
in  the  statutes  of  Veronii  they  are  oalletl  '  jurati  contratarum ' 
and  '  massarii  villanim  * ;  in  the  statutes  of  Roveredo,  '  mftsasrii,' 
'  jurati,'  '  syndici  villnrum  '  and  '  pit-batuum.'  "  * 

But  there  i.i  al^i  a  question  of  u  true  "  procurator  liüicjiüs  " 
in  the  authors.'  "'About  the  entl  of  the  Middle  Age^  Venice  had 
H  mu^istrHcy  eomhinin);  all  thi-  chiinictfriätli-»  of  u  public  prose» 
c'utor  liberally  constituted ;  it  \»  the  same  thing  as  the  'avouerie' 
of  the  commune  which  existed  in  the  1300s,".*  But.  generally 
sjM-aklng,  ttip  institution  wits  of  imperfect  development.  That 
would,  at  lea^t.  apjieur  frxmi  the  foltouitig  extmcbi  from  eminent 
authors:  "In  Itai>',  in  the  iöOQs,  we  find,  more  plainly  than 
liefore,  tlie  iiH{iii»itorial  pnxt^lure,  with  the  fmrtlcipiitton  of  a 
'  procurator  fi^Tilis,"  |>articulariy  at  Rome,  Naples,  and  Milan. 
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'  Jul.  Clartis.  qu,  ß.  Mo.  23;    "Reus  dwil  judi«  at  priusquam  ad  al 
tMioTK  procedat  d«t  oi  cupiBiii  iuilirjonit»  (|tin>  supt-r  dilTiuiutiooti  awum 
*it.     Anfp>l.  dint  quod  «"auti  nJvticati  hoc  pvtual,  ut  pomiul  impucDan»'' 
t««t^  diffBniantra  .  .  .  nan  %'idoo  quuntod»  cil  dand*  pju»  copu  reo 
potonti." 

*  ttitm-r,  "BfiirükKf,"  pp.  tl2.  93.  Tliv  autlior  rt-mnrk»  iannole  llut  in 
Fariiiaeiua  (Buok  Mil.  I.  No.  17>llify  an;  called:  "AntianiM'UiKmichiaai. 
qui  statu ti>ilcnt-n1iirili>nunmr<-  ilt^liotaemnniiafainiiaruni  villi«  seu  paro> 
cnije,"     But  lhj.'<  may  )>i>  a  rflle  of  ttut  "Icntna  synodalw." 

'  Juliti*  nam«  oU-axli'  distingviiJiM  Ih*  Ihiee  «laattv«  of  pflitonMt*«  who 
•r»  rnlitlod  to  invoke  1)m>  inquisition.  Qu.  10,  Ko.  3.  p.  428:  "^'uia 
iEilur  quod  triu  mint  evnfra  mmim  qui  in«tis&10K«  aeu  promotoros  inqui§i- 
ttooJB  «ppollaRlur.  Attqui  mim  id  rortiint  vx  nMWMitnU-,  vi-l  noltem  ttx 
d^to  eonim  vfli<-ii,  prout  nint  advovati  ct  procuratorrs,  n-u  «yudit-i 
flsoalu.  ad  quo«  iiinxinie  jHTliiiel  iii.TtUirv  ai«iduu  ut  judiws  eoDlca  tt^ 
liiu^tieBtes  ioquiraiit.  Alii  vero  fiu'iunt  ex  prwcfpto  «iv-o  dHpiitaUooa 
jiidieuin,  qui  aolenl  d«pulan>  aliquoni  Miadjuturom.  qui  Inoo  ptrlfii  «lU 
Baoalit  assiatat  inqtti«t»ni  .  .  .  poütn^mo  alk^ui  id  tAfiunt  iponu  quia 
eomparcal  in  judiois  «t  submim^traut  UmU»  et  iDdi«u  vuutru  rroa  iuquisi- 
toa. 

•  Sdopit,  op.  cii..  p.  2ÖIX 
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But  what  thi^  participation  of  the  fi-wal  was  cannot  be  dotcrtnincd 
without  elaborate  research,  for  which  the  authorities  are  usually 
lacking,  siiit-c  only  locul  institutions  arc  foiind.  Julius  <'laru3 
himiwif,  who,  in  his  works,  chiefly  baited  upon  the  common  law, 
gives  such  ample  infurmaiioii  as  to  the  Milanese  practice,  makes 
only  a  pttssiiij;  mentiun  of  du-  procurators  fiscal  i>f  Milan,  bccuusc 
they  did  not  constitute  a  common  law  iiistituti<in.  In  sliort,  it 
must  be  admitted  that  the  fiscals  were  intmducol  into  certain 
districts  of  Italy  only  from  tlw  cm!  of  the  !400s,  and  the  principal 
cavise  of  their  inln^litction  was  the  iiiflnenr*  exerteil  upon  Italy 
by  France  and  Spain.  Especially  in  the  LittOs  we  find  in  Savoy 
the  criminal  proix-durc  witb  u  fiscal  quite  in  tlie  French  form, 
which  must  l>e  attributed  to  the  influence  exercised  by  France  upt^n 
Savoy  from  the  end  of  the  140ÜS."  '  —  "  The  fiscals  to  which  we 
ßnd  iilhi>ions  made,  in  Juliu-s  Clani^i  for  example,  arc  nttt.  pnipcrly 
»speaking,  publie  prosecutors;  they  intervene  in  support  nf  the 
prosecution  after  the  judge  has  taken  office  on  denunciation  or 
oflicially,  but  llivy  have  no  iiiitiutive  of  prosecution  ..."  it 
is  only  "  when  the  inquisition  has  opened  that  they  are  admitted, 
as  the  private  accoiser  or  the  complainant  would  be,  to  argue  pre- 
simiptioii»  and  to  a]>|M-ur  wt  the  trial."  ■  'HicMe  oliftervatiuus  arc 
well  foundf'd,  but  they  might  profitably  l>e  more  precise.  It 
must  be  acknowlcdjicd.  too,  that  Julius  Clarus  on  several  oc- 
cu.-«icms  i)liiinly  stittcs  that  the  proctimlor  fiscal  is  truly  party 
to  the  rriminni  action;'  aiul  althouf;h,  on  the  odier  hand,  the 
fiscal  can  primarily  do  nothini;  more  thnn  instigate  the  judge  to 
OjK-n  an  inquiry,  taking  no  nctivc  i»irt  until  the  lutter  tuLt  issued 
results,  tliat  is  perfectly  in  conformity  witb  the  principles  which 
govern  the  powers  of  the  public  p^^.'^ecuto^  in  France  in  the  140Us 
and  du-  LVHl.-*.* 

§  3.  ^kin.  — Spain  ha*!  Iwen  tbtin»uphly  imbued  with  Ituman 
civilization,  and  after  its  invasion  by  the  barhiirians,  it  still  had 
the    law   which,  anionji    the    "  Legea    Iwirbamrum,"   bears  the 

■  Bientr.  "Brilraee."  pp.  213.  211.  '  Hv  Bos*,  op.  eit..  i.  p.  322. 

*Jnl.  Ctaru*.  (ju,  10,  No.  4.  \t.  4'i9 :  "Qiirr»  niimquKl  iii.Hli||[at»r  tdt 
eitanduK  in  rnuiai  iinitii'^ituirii*','  «•fp.  Di-  ailvocato  «eu  syndJeo  flitejUJ 
ntitii  (luliium  t«l  ^tiin  cit  i-iliuiilii< :  nam  in  quovumquu  judieio,  in  quo 
poUwl  fX  uflic-io  pn>i-<«di.  fiium  itl  loca  parti»." 

*  Sbid..  ()u.  It).  K».  ft:  "Tu  Hi'iH  quud  ko«li>e.  nMuine  qu»r«l«nlt,  fiaeua 
»tiretdil  lifii  nccMtJilnrU.  .  .  .  NtiniqiiHl  deWl  iHi  casii  ßocua  quL-rvtam 
»cu  a«us»ii<jiit-iu  iKinTcere,  eupcr  qu*  judex  dcind«  procedat  f  R««p. 
quod  Don,  sM  taiUum  pmreditur  ml  informationeni  co  ini>l*iitc.  Et  iu 
■0  habet  oomniuni«  ohstnatilia  omaiutn  euriiinim,  ct  dtrunt  M'mjH-r  in- 
Stan  Ssnuru  ul  proceilalur  ■■■iiilrit  dflinqiicnu-s.  nliam  «i  (li>  hujunRK^Ii 
inaianiia  in  a<<ih  non  apparcnl :  iti'lit-t  uiincn  priu»  t-tta-  aporla  viie  judici 
aJ  iDiiuircndum  «liter  quaiu  per  in»ti|[ftiioDi>n)  ipsiu»  Bmmus." 
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dearest  imprint  of  the  Ilnman  law,  Certain  usages  also, 
whidi  tlie  reist  of  Europe  wore  not  to  take  up  until  tlie  reiiai*.sance 
of  Roman  law,  tcoture.  for  example,  ha«!  never  disappeared 
from  Spain.  Tortim-  is  fmirid  in  the  "  Funim  jmliaim."  with 
some  re.st riot! nil»,  it  is  true.'  The  "  Fuern-fuzgo  "  al.-«)  san<^ 
tioncd  tlie  institution  of  delators,  or  infonners,  whom  it  even 
com|H-ii»atf(t,'  hut  it  maintuiiinl  the  Acctmitory  s,v:f(eai  us  a 
printiple,^ 

The  Mussulman  eonquest  and  the  strife  following  it  gave  Spain 
a  |K-iidinr  [uisition  in  Eunipuiin  liistorv.  ami  in  the  midM  uf  i)ie*o 
conviilsidns  tin*  Code  of  the  Visijioths  foil  intn  i)hlivic>ri.  The  tna- 
jority  of  the  people  were  ignorant  of  the  existenee  of  a  "Fiiero 
Ju?^j."  and  had  no  rule  of  government  except  what  they  saw 
prsc-tisfd  iu  other  parts  of  (he  countrj-.  'nit-  only  laws  which 
governed  the  administration  of  the  foiirf  of  jiLstiee  were  the  good 
sense  of  some  pnielical  men,  and  tlie  pret-edent^  made  by  judg- 
liiriits  pns,s<'d  in  siniiliir  eases,'  "  Tin*  Spntiish  ft-iuliLl  systeni  was 
originateH  at  that  time,  and  with  it  the  criminal  procedure,  whieh 
everywhere  niled  in  the  fendal  Courts,  and  of  which  the  judicial 
dud  was  the  principal  expedient.' 

I'nder  the  influenee  of  the  eroft*n  a  eonsiiderahle  advance  was 
made,  namely,  in  the  etmslitutinn  of  "  Fuenw."  The  towns  in 
great  numbers  obtained  diartcrs  insuring  to  them  certain  privn- 
Icgea  and  organiiiing  their  courts.  Veij'  soon  thi.s  pri^'de^d  right 
became  a  c^^nnnion  right.'  what  the  -Spanish  authors  usually  call 
the  Jarnl  goveniment  ("gohienin  forul  "). '  Tlie  "  fueros  "  date 
back  to  the  IflUOs.  the  UIX)3.  and  the  1200.1;  two  of  the  most 
celebrated  were  that  of  I*eon.  cnnceihil  hy  Alphonse  V.  and  the 
"  Fueni    Vicju "    of   <'tu>tile.     (ieiuTaily   ^|le:lkint;,    the   crimitml 

'  See  ntfrtt,  i>.  ItKI.  <'f.  "  HtsloriM  di<l  Ut^n-cliu  Kapunul,"  Uv  Don  Jaan 
Stmv^e  iH'H'lc  II,  cliap.  .XIX,  ]>.  »6). 

»Book  VII.  lit.  I. 

*"NI  «I  euad«  ni  el  jucz  indion  pronvli^r  de  oflcio  en  caiiwt  ntsniia 
firimiDBl.  (■oino  on  coiiKiava  por  pnicbas  nmj'  manifettaa  H  autor  do  de- 
litlo"  {Srmprrt,  op.  cU..  p.  40),  8«.  bow^ver.  M  to  llic  offii^ial  proafr- 
rulinn.  mtftrit,  ji.  tt7.  Hole  '2. 

'Nrutprrr,  "Ilislori»,"  p.  132. 

»/fciW,,  •■ilii.lon«."  HiH>k  II.Hiiip«.  Ill  litV. 

•  SfBiprrt.  •■  AuiU'lluB  nvrtHS  puditus  j-  at  partT  oana!>  pri\*ilcxioe  ruoron 
Mn|>lin(-Anili)  eoal  laiH'itäilili'mfiiUi  \a»  ilerei-lMiü  y  repreM-nlarioa  del  eslwlo 
gRDnral." 

'.S>ni;iny,  "IliBtoru,"  Buok  II,  oil.  Vll  rl  »rt/.  —  Da»  FraneUeo  Mariian 
Jtfari'nn.  "Ensayoliift«rirucri(ir>osohn>liil<'ei^'amnypnneii>AW  mii^f^toa 
le<ale»df>LeonyC'a8tilla"  illonk«  IVftnd  \].  —  "Hntortad«  ü  IfKÜlaciüa 
y  nMiLarinBd«  a»\  dem-ho  ci\il  de  Kapann.  por  lo«  abocwt««  AituUu 
M»Tii-hAlar  nrnrqorz  dr  Montnw  )•  Caj'olano  nlanriqu^,"  L86l-lS7ti,  in 
port  if  u  In  r,  vol.  it,  p.  |iU  ft  act/. 
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law  (fmüiineil  iti  them  is  that  known  al  that  ptfritxl  to  the  tou-ns 
of  other  countries.  We  find  in  tliem  the  at-cu&atorj'  procedure, 
the  o»th  of  purgntion,  the  ordcats  by  red-hot  iron,  but  we  «Iso 
find  ihf  ■■  irifonnatio "  of  veraciuns  wiine***.  There,  as  in 
the  French  towns,  we  sec  the  hi'ginnings  of  the  ofEcittI  prosecu- 
tion in  the  intiiiest  or  "  pesquisa,"  of  whidi  we  sliall  treat 
immediBtcly.' 

Certain  circiim^tanei-:)  were,  however,  to  give  to  tiic  Spanish 
law  a  ilcci.iive  direction.  First  of  these  is  the  ever  increasing  iiifln- 
once  of  the  Church  and  the  Ciiiiou  law  in  Spain,  leadinj;  to  what 
the  S|)»ni?ih  author»  tmll  the  "  nuevit  jurispnidi-ncia  ultrainon- 
tana";"  and  in  the  second  place  is  the  renewed  study  of  the 
Roman  law.  which  was  Iiailcd  with  enthusiasm.  "  On  the  open- 
inj;  of  the  law  aeluiols  ut  Bido);iiu  and  otlicr  Italian  town»  in  the 
middle  of  the  ll(K)s,  a  great  number  of  Spaniardn  flocked  into 
these  schools ;  dowTi  to  the  found ati( iti  of  the  I'niversity  of  Lerida 
in  the  year  IISÜÜ  all  the  lettered  men  of  .\raKuii  were  trained  in 
Itiily  .  .  .  the  University  of  Valencia  had  been  founded  at  the  be- 
ginning of  the  12(Kls,  hill  it  did  not  lust  h>ng;  afterwards  that  of 
Salamanca  was  erected,  and  the  In'st-endowed  chairs  were  those 
of  tltc  civil  and  canon  law.  It  miiat  be  noted  that  in  the  teaching 
of  the  law,  while  there  was  but  one  chair  of  civil  law,  there  were 
three  of  LVcrctab.  winch  clearly  sliowa  the  pre[HHiderante  of  tlic 
new  ultramontane  ideas  at  that  time.  .  .  .  They  inercased 
so  rapi<ily  tlmt  very  soon  the  laws,  '  fuem»',  and  national 
ctMtomary  law  were  forgotten  and  set  aside  in  favor  of  the 
new  Italian  maxims.  In  order  to  cheek  this  abuse,  the  Cortfe 
of  IJareclona.  in  1251,  demandetl  that  the  practice  of  the  cixil 
Uw  and  tlie  cauou  law  be  absolutely  proscribed  in  the  civil 
court»." » 

It  wa.s  at  this  time  that  Alphonse  X,  the  Wise,  thought  it  neco-i- 
saij'  to  settle  the  laws  in  new  eodifications.  First  to  appear  was  the 
"  Fuero  reiil,"  or  "Fucro  de  las  Icyes,"  "an  excellent  compendium 
of  laws,  eoneise,  clear,  and  methoflical.  comprising  the  most  ira- 
p«rt;int  laws  of  the  municipal  "  fuems,"  adapted  to  the  Castilian 
customary  law  and  to  tlie  '  Fuen>-Juzgo,'  whose  rules  were 
very  often  literally  copied.'"*  Honk  IV,  and  last,  is  devoted  to 
criminal  law,  and  it  is  not  surprising  to  find  there,  side  by  side 
with  the  accusation,  which  forms  the  rule,  the  "  pesquisa  "  or 

■  SemprTf,  p.  Ifll.  —  Alb.  du  Bog»,  "Ilistoirc  du  droit  criinim.-!  en  E»- 
))acu^/'  PP-  M-l-'iO. 

'.Sfmi>fr(.  -Hifturia.'  Borib  II.  eh.  X^HII  to  XXH. 

■/frtJ..  •Historia,"  pp.  10Ü-102.  •  .Wuri»u,  "■Ensayo."  p.  277. 
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iiMtu«t.  which  iM  the  proseciidoii  "  ex  officio  "  and  which  takes  the 
form  which  it  was  to  bear  everywhere  hi  Europe.' 

nut  the  king  meditated  the  proniul^tion  nf  a  more  extensive 
and  Diore  detailed  law.  This  was  th*  Code  of  seven  parts,  the 
"  Scptcniirio  "  or  "  Sielt-  ixirtidus."  '  This  work,  rommuK-t-d  in 
12511,  was  completed  in  1263  or  1265.  Such  a  codiGcatiun,  un- 
derukcii  in  the  midst  of  the  changes  which  Si»iin  was  then  under- 
piing,  was  IhiuikI  to  be  of  ft  somewhat  lioity  character.  "  Fre- 
quent contradictions  arc  met  at  each  Htcp  in  the  ctmfused  mixture 
of  so  many  system»  of  legislation,  ecclesiastical,  lay,  feudal,  foral, 
audroyul."' 

The  criminal  procedure  is  found  in  Parts  III  and  MI.  It  wa» 
already  fixed  in  its  pcisitive  featiiris.  The  hiw  reropiiised  tliree 
methods  of  prosecution,  tlie  accu^tion,  stilt  holding  the  first 
place,  the  dcniuieintioD,  and  the  uflicial  prosecution.  The  last 
mentiimi-d  was  made  ctTeclivc  by  the  "  |H?s(|uiHa  "  or  inqtiiHitiun, 
which  thus  intcn'cncd  in  case  of  denunciation ;  *  a  brief  description 
of  it  according  to  the  "  ^ete  Parti<his  "  is  as  follows.  "  '  Pe^uiiui  * 
ui  romance  lnitKua|:;f>  has  the  same  mcaniiiK  as  '  inqiiisitin '  io 
TjBtin  and  it  refers  to  money  matters.  .  .  .  The  '  pcsquisas ' 
couki  he  made  in  three  ways.  .  .  One,  when  a  general  '  pesquisa  * 
is  made  as  Ui  a  large  territor>%  or  a»  to  any  city  or  town  or  other 
place,  the  '  pesquisa  *  being  made  as  to  all  and  any  of  the  inliabit- 
Hiits  tliereuf.  .  .  }  "Hie  second  .  .  .  when  it  h  mode  as  to  the 
deeds  of  any  who  are  traduecd,  or  other  indicated  deeds  the  doer 
of  which  i^  not  known  ;  the  thin!  way  is  when  the  parlii-s  appear, 
praying  that  the  king  or  the  person  having  tlie  power  to  judge 
order  the  '  pesqnisa  '  to  he  maile."  '  Bnt  the  right  to  have  the 
"pcsqu)»i"  ma<le  up])uani  originally  to  have  been  a  privilege  uf  the 

*  Book  [V,  TiU  XX;  "Aocusationn  >-  posquisoo. "  —  Soe  du  Botfe.op. 
CÜ,.  pp.  173-IHÖ. 

'Sm-    "Ijof   Codieo«    Kxpaflolc«    duocurdMloH  j  anotodo«"    (Hoeunil 
editwo.  MiulHtl.  1k72-|K7;1).  vol.  111. 
».Som/n-ri'.  "Hiitoria."  p.  27fi, 

*  ThpM!  tliri-<-  iiK'tbutU  ^tv  «Iso  IboMi  pointi-d  out  in  the  «UMtomnry  Uvrii 
o(  Torlowi  trt  til*-  I20üa;  «e«  "Ubtoria  iV-l  Dt*twho  «ri  Calaluun  MäUuroM 
y  VaXenvim.  Codigo  Ag  laa  Co«tuinbrM  (!<.■  TorloAa,"  hy  Doctor  Uirunnido 
OUtur,  vol.  Ill,  p.  500  et  Kf.  « 

*  This  is  the  "  loquisitw  ntoeralis"  of  the  oanooist«  aad  tbe  juriMe. 
*"Pu-li(ln  III."  Tit.  ItT  ley.  t:    "PeMiuin  «n  rommDo»  tantoquiero 

ikair  en  Iniin  ■•onm  inqui»uio  vl  lipn«  n  mucliu  eo»M  ...  lax  peaqulau 
piwdeo M  ttKt in  I n-*  mantrta.  La  una  quaado  fax«n  pfwintni  eonitnu- 
DslnHuil«*  «obr«'  utiA  iniiti  lirrm.  o  «abrc  alffuna  eibdad,  u  viUn  u  »Ini  lugar, 

Ju«  sea  fochft  tM'siiiii.«i  sotire  Uidud  loa  auv  y  iDor»reti.  o  nobn'  bIkudom 
'«Um.  ...  La  Hfpttida  .  ,  .  ouando  f&  raz«ii  M>l)re  fi^chua  (»riuiladn*, 
«lUe  oon  BBb«u  guien  los  &u}.  La  terc«ra  quaiido  la#  pnrtv)i  »v  Avlencn 
qnerieodo  qoc  el  Itey  o  oqucl  quH  pleyto  ba  d«  judear  mnndc  (lucr  la  pe»> 
quiu." 
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jMJVcmgn  power,  as  in  France,'  The  inquisitors,  or  "  pesquesi- 
dores."  were  always  required  to  have  a  warrant  from  the  king  or 
the  "  Mrriuo  mnjwr,"  nrul,  wlicre  towiia  ami  fiti<^5  were  couocni«!, 
from  the  person  witii  right  to  try  in  thcso  places.  We  also  find 
incjiiisitors  at  regular  statinns.* 

The  ''  iiiquiäiiiu  "  oui;bt,  in  principti-,  tu  be  made  ofGciully  only 
to  learn  the  truth  regarding  doubtful  an<l  hidden  matters,  of  which 
certain  persons  are  suspected  of  b«iig  the  perpetrators,  and  are  on 
that  «count  defamed.*  There  ougbt  ti>  be  at  least  two  UiquisilorSf 
with  a  clerk  ("dos  pcsqucsidorcs  it  los  mcnos  e  un  cserivano").* 
They  nuElit  to  I»  "  (mm!  fearing  men  of  good  repute ;  for  by  their 
'  pe»qui.sa  '  many  may  die  or  suffer  other  bodily  punishment."  * 

Tlie  "pesquisii"  twki-s  phiee  in  secn-t.  Tlic  iiKjiiisiturs  make 
tlie  witnesses  take  the  (latli,  "  tlien  tliey  take  each  of  them  aside 
and  examine  them ;  then  when  they  have  examined  them,  and  the 
witu<'S5i'5  have  «lid  that  they  have  nothing  more  to  tell,  ihcy  ought 
to  forbid  tliein  on  the  oatli  whieh  tliey  have  taken,  to  reveal  to 
any  living  being  what  they  have  said  in  the  '  pesquisa."  "'  On 
the  eonclu-sion  of  the  Inquirj'  they  nuist  he  linridMl  over  to  the 
judges  (■'  0  si  deven  la  dar  a  aquelloa  que  la  ovieren  de  judgar").' 

The  accused  is  then  summoned  or  arresti-d,  and  his  interrogation 
is  proeeedcii  with  ;  llu-  judge  make»  him  swear  to  tell  the  truth  mid 
liaa  hia  replies  written  duwn  by  the  "  greffier,"  or  clerk.*     Tortun; 

>  "Portids  VII,"  Til.  16.  W.  2:  "Si  el  Rey  de  su  ofBda  mandasBe 
Ukt  poAQUlsa."  t'f.  ibiit.,  law  3.  —  As  to  the  "junticia"  of  Araeon  and 
hi»  poncr  of  inquiry,  Min  Mariekalar  and  Manriqur,  ofK  ril.,  vol.  VI,  p. 
;ti2  ft  »fq. 

•"Olroiii  pufiJcd  jKiiiPr  p<'Bqui(iiJi>r*>!<  lo-t  lU'fliirc«  ilt-  alguiioH  liigarM 
hoamtdos,  41  haa  poder  de  fiuvr  juBtioia  oa  aqutrl  lugftr,  <iv  quiertu  rAz«r 
pnquisa.  Owosi  pes^ueaidnrra  v  a  qiie  deven  ser  puit-lo«  para  peequoar 
en  laanibd&des  e  bd  las  villas.  Kt  eslo»  d'evcn  poncr  nquollas  que  hon 
poder  de  judgar  o  de  fa^er  ju«tieia  roq  el  coose  jo  et  von  ume«  buunuM  sefia- 
ladosde«adueoliaf<ian."    "J*artidiL  lit,"  Til.  17,  ley. 2. 

OloBs:  "isloa  int«Uiffe  eon  qui  do  jurr  rnminuni  »yndioi,  v«J.  oCRcJ^iu 
jiirnli  M-u  t^-xU-fi  H,vni.HlHti-K  dirtunlur."  ThiTo  wnn«  nol  ut  that  time  in- 
quixitnrf.  jiropi-rly  »jK«l;iiip.  intt  «ffit-iiil  infonmr«. 

*"l*(vrtiiift  HI,"  rit.  Iti,  lt<v.  9:  "LUuiiMilua  (Ioh  l«»tiKos)  por  saber 
deUoK  In  vi-rdad  du  laa  ootsu  aubdoaaa,  que  son  mal  feclias  absooBdida- 
inente.  dt>  ciue  alfunos  mmi  inr&iiuul»s." 

*  fbid.. Tiu  17.  ley,  4, —  fiioss:  "  Optima  oetteprovisio  si  esset  in  ii*u  I" 

*  Ibid..  Tit.  17.  ley.  4 :  "Buenos  uniee  quo  teniun  a  Uios  e  de  bueaa 
fftina  di'ven  ser  [o»  pemiiH?«idore8.  pueeque  por  sn  pesqiitoa  ban  miiAhiM 
de  morir  o  de  sofrir  otra  peoa  co  lor  iruerpox." 

*  /6i<i.,  Tit.  17,  ley.  9.  »  Jh,J..  Tit.  17,  ley.  9. 

'"Part.  VII,"  Til.2y:    f>t  to  mo  Hrvtn  nrr  ttcaMiutai  Ion  pTmn*:    "F,  ttt- 

lOflwelReyoatit«-)  JudtnMlur  (quclo  mandi-  i>ruidL-r)  deven  ieftiztrjurarKian 
diRB  la  yerdttti  «ii-  ivjuel  fecbo  stolwe  niii-  !a  recalxlaraa.  et  deve  lo  todo 
faMTflMnb  loqtit-dixf-retilandaradfianteenH  pleylo."  —  .\nil  the  gloss: 
"Put  islam  legem  est  quotidie  in  praetiea  quod  aocuiato  vel  iuquixito 
reeipitUT  ab  «o  juiamentum  de  ventate  dioenda." 
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was  extensively  employed;  "the  old  sagen  held  it  proper  to 
torment  men  in  onler  ti>  Icuni  the  tnitli  from  tliem."  '  —  "  Ac- 
cording to  the  '  Fuero-Juzgo  '  the  judge  ought  not  to  proceed  to  the 
torture  unless  at  the  request  of  the  party ;  the  "  Pnrtidu '  states 
that  it  is  the  mHRistrntr's  atTair,  and  even  ubliijes  tiim  soojetimca 
to  have  the  turtiire  administered  officiully;  the  Gothie  law  re- 
stricts their  procethire  to  serious  and  important  oase-i,  the  '  piir- 
tidn' assigns  no  liiuit  lo  it."*  However,  the  "  Pariida."  I'idlnwing 
the  example  of  the  Hunmn  law,  takes  care  to  exempt  certain  classes 
of  persons  fmm  the  torture.'  Torture  was  not  a  feature  es.*entiiil 
to  the  inquisitoriftl  |)ru«ilure.  aud  it  seems  that  as  much  should 
Ik;  said  <if  the  oath  exact«!  from  the  neciise«!.* 

What  latitude  was  allowed  to  the  defense  in  the  pmceedinjw 
foJlowiiii;  the  inquest?  The  awased  ou^lit,  in  lheor>\  to  re- 
ceive cumiDunicatidti  and  »>py  of  the  "  [)es()uisa,"  so  that  he  might 
have,  against  tliose  who  had  testified  therein,  "  all  the  objections 
that  he  had  »gainst  other  ■nitncs.-ics."  *  The  text  adds,  however, 
tliat  if  the  king,  or  his  agent  ordering  the  im|iie.st  tu  he  made, 
sees  fit,  the  names  and  teiülimony  of  the  witnesses  shall  not  be 
commmiicated  to  the  «ccusecL'  TIte  glossar>-.  moreover.  <'oncIu- 
sively  shows  the  origin  of  this  i>r«\'isiori :  "  \'ide  casum  spcfialera, 
in  quo  non  datur  in<|uLsito  copia  testium  et  nominum  eorum;  MC 
eciam  in  causa  hatefit  propter  timorem  futiiri  scandali  »ubti- 
centur  nomina  tcstium."  According  to  the  "  Siete  Parlidas," 
the   assistance    of    the    defender.    "  personero."   is    forbidden    m 

'"l*3irt,  Vri."  'V\\..\9i,dtlii»ti/rmtnto».  " Porcode teBiMwn por bi«o loB 
Kivltios  anlii;i><>"  <iii<'  »xkron  torDientar  a  Im  odu«,  por  qao  pudivsMen  wbor 
l>  vnrtlBd  rnde  di-llof." 

»  Marina,  " Y.aanya"  ii.  390. 

•'■Parilda  VII."  Tit..'«),  U-y.  2;  Pentoaa  not  UMturwl :  "Meofttdec«- 
toroe  »BO«,  favulii-n»,  lldfl.l|[i>,  matv*ii\i  i\r  liw  Ifj-rsodeotro  salwr.  owe  «no 
ruASM*  eonwji-rt)  ^tcualAilfimentv  del  Itt-y  o  dt-l  roinini  d«  alKuna  Htxlaif.  o 
villa  did  Rpy.  los  fljoi  dt-sMis  solirp  dichoi.  niujer  quo  fuesiie  pronada." 

■  S«e  the  doss  cited  «bove.  note  S,  p.  209. 

*"I>art,  111."  Tit.  17,  U-_v.  11  :  "iieyeudol«  pOMttii»  fwlAea  qiialoaier 
de  1m  ninii<>rnB  que  m*o  diximos,  d«rd«veel  Ilej  olcM  judftsdores  Inulado 
doll>  a  iM|iiollnii  n  (luicn  tanxcm  In  pii«iqini<a  de  to«  nnmbrrM  dr  Itt»  (ftifoa 
tl  dt  Um  dicht.',  pur  <|u<.^  iv  inivdcn  ikTcndcr  a  M  di-rccho.  di^ieadu  coutn» 
bu  persoDiM  i]f  in  |Hiiiiiiiw  <i  i-ii  Ion  dii-ho«  doUo«,  el  a^-an  l«da.s  itut  defea- 
«onea  que  aorian  ountni  otms  tfMiip»." 

*"PMi>  hi  ti  llf.v  o  otro  al^nti  por  el.  quo  maadaaaa  faz(7  pcsqiiija 
BUbre.i'o II duello  lomndo.  estonep  Don  doven  »c-r  mfMlmdoalos  noirif«  nl  loa 
dichix  d"  Inc  ix-nquiBaa  tt  a<|U«llo4  contra  quii^n  fuiTc  feci)«  la  p^-xiui^,  e 
mlo  tnioniu  d<-\<-  "t'T  eiinrdnd»  qii^ndu  la»  pari««  m.-  avieuen  en  tnl  riuin<-rK, 

a  UK  m  litww  fl  ploylo  por  clln.  e  non  «een  mwtrado»  lo«  lenliKo«  oin  l<w 
icboa  d>Ito9." 
"Pariida  III,"  Tit.  17,  k-.v.  1 1 :  The  Uct  words  appear  to  aliud«-  lo  a 

firacli«>  nvalliac  Hitntwluit  the  wcrp'anrf  of  Ihf  inqmti  ot  llir  idd  l-*rvn«ti 
fLv:  Hw  ujma  ini»  point  Ibf  Kktsa:  " Vid^'tiatnr  i^inlrarium  dieoodum  io 
cauKa  erimmali,  ubi  uon  poteül  rtnunliaii  defeusio." 
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crimiiiBl  prucee<ling:ä.  The  iKxntsed  must  conduct  his  own 
defense.' 

There  is  no  mention  of  th«  "  procurator  fiscal  "  in  the  "  Parti- 
das,"  But.  ill  the  "  Leyes  de  reeopiiacion,"  which  nppeared  in 
l.'ßß,  in  the  rrij?"  "f  I'hilip  II.  there  is  a  title  IwuriiiK  the 
heading  "  de  los  proairadoR's  fisraU-s." '  There  rxist  several 
Ordinances  of  1430,  efttahlishiiig  procurators  to  aet  hefure  the 
fDUrts  ill  the  absence  of  other  accusers,  and  fixiiiK  their  duties. 
In  the  procedure  nf  the  Siranl^li  ]tiqui»iti('>ti  in  matter»  tif  heresy, 
we  ftlsj  find  from  the  lieginiiing,  that  is  tjo  say,  at  the  end  of  the 
J4fl()s.  a  "  prnmolor  fiscal."  whose  influence  is  very  extensive. 
This  per>nnagi'  iip|K-ar^  to  have  Iiii-n  created  tii  Spain  during 
iho  first  half  i>f  the  141)0 3,  ami  to  have  been  imported  into  the  In- 
quisition npflinst  heretics,  which  thus  assumes  the  characler  of  a 
state  institution.'  In  all  riises,  llirrc  is.  first  of  all,  n  pn-Iimiimry 
examination  ;  the  fiscal  cannot  accuse  before  the  fact  of  the  crime 
and  the  presumptions  have  been  made  knomi  by  a  dciiunclAtion 
or  by  |)ub!ic  iioUiriety,  Then  the  "  libdlu»  crimiiiali.s  "iscouiaumi- 
cated  to  the  ]>rivate  accuser  or  to  the  fiscal ;  the  procedure  then 
follows  its  course  in  the  accusatory  form.* 

The  "  Sicte  Purtidus  "  became,  after  some  opiwsition,  it  i»  true, 
the  ([eiieral  law  of  Spain.  In  criminal  matters,  the  laws  which 
followed  it.  the  "Xueva  Reeopiiacion  "  und  the  "Novissima  Ite- 
copilacion,"  diil  no  more  than  repeat,  more  in  detail,  the  principles 
thej'  had  laid  dowu.^  Tlie  »ystem  of  criminal  procedure,  without 
ever  attaining  the  prccis<'ness  it  had  in  France,  presents  the  essen- 
tial features  which  make  it  easily  rei:oi;iiizai)le ;  it  is  the  secret  and 
written  procedure,  the  hampered  defense,  and  torture." 

'  "Part.  III."  Til,  5.  k'y.  I'i:  "Kii  i)lc'y1o  «obre  ijiie  piu-do  vwlr «»n- 
lenHh  do  miK'H«  o  H«  pcrilimifiiU)  <In  niicmhfo  o  div  (l4^t<>rraini&i]to  dft 
tiiTm  para  ■M-mpri<  .  .  .  uoti  Ji-vr<  bit  alado  ptTBiiiiorn.  tiBle  djximos  quo 
Itido  Ikiiii»  ™i  t<-nu(l<>  di-  (IpiiiuiuJit  o  ilt^feiiilvr  w-  «.-u  tij  pleylo  oome  eettk 
por  si  mixuiu  f  dou  pur  piTHoutro."     ('/.  Marina.  "'  Eusayo,"  p.  307. 

'Book  II.  Til.  13. 

'  Wo  linv«*  n!U)K«ther  out  of  coDiuderaliuD  the  Spaninh  fnqutsilion, 
propiTiv  »oealM. 

'  Birner,  "Bi-itrüct'."  pp.  SOM.  20Ö. 

'  M'lrinu.  "Knsayo."  p.  434  *(  »^7.  Sfniprre.  "Ilbtoriii."  p.  ATtJ  rl  ni-g. 
S<-c  "N'<ivtutiniirnrH>{>ilni'iDn."  Book  XII.  1^1.^2:  "DvlascniisitKi-riniinitli». 
y<Ji"  mod«  <lr  pnvrJi-r  rn  i-lliw  y  an  t-l  i-^unii'ii  lii-  IcsliKfls"  (Ijjs  Cmlipis 
Küipu Roles,  vol,  X),  —  Thi'  '"Ni'Uvn  r<n.'o|)ilui-'ioii  dv  las  levt-a."  ia  itu-  reign 
of  Philip  11:  tlie  first  i-Jition  apiM.'urfd  IWi)  by  .Uiuila  <le  Ilvunn.'«.  Sec 
.Sf'irtchulilr  anil  iVanrique.  i>/'.  d(.,  vol.  IX.  p.  All  *(  »il.  —  The  "Sovis- 
titaa  reeopiiacion"  is  ol  ihe  reigii  of  (.'harlc»  IV ;  it  b  daled  1S06.  Sw 
MarichnlaT  ami  Manriqit.  I.\.  p.  5:13  ff  »m. 

'  Thf-W  Mveriliw  «.■*»•  aowpH<d  a«  in  Pranee.  Howpvpf.  »  prol«";!  of 
Ih«  Cort^u  in  lalKJ  ueniniit  oxm-mivc  inrtiirc  inflk-ti^l  upon  nei'iioi-d  iH-ryi'init 
i:iU9it  bci  noted.      S«!  UtarKkalar  and  M anriipu ,  ap,  eil,,  IX,  p.  ,'iIS:  "Clu- 
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§  4.  0«miany.  The  Notherluids.  —  Germiiny  prcäcn-uj  the 
ol<l  Ccrnianie  i'U.stOD)s  in  hi  jixlinal  organization  Tor  a  long  tin»*. 
For  the  mvn  of  entirely  frvc  condition,  wc  still  find  in  the  l:iiüü» 
and  l!)IX).-(  tlie  jiiriMlirtinn  of  tit«  old  "  mtiUuH  legitimus"  under 
the  name  nt  "  Landpcrichte  "  ;  criminal  causes  where  only  [icrsons 
of  quasi-scmlc  e<ntditi(in  fignmi,  were  trie«!  by  the  Diiwinr  or 
"  Z«it."  The  old  forms  of  the  Germanic  proeetliipe  were  mitunilly 
maintaincij  before  these  tribunals.  In  princijile,  there  was  no 
official  protrccution  i  Wforc  n  t-riniiniil  trial  could  lake  [ilaec  a 
complainant  must  pre^nt  himself;  'MVar  kein  Klager  i.'tt,  darin 
soll  «eh  Iceü»  lUchferscin  ;  "  where  tliere  is  no  complainnnt,  there 
is  nn  judge.'  And  the  c'(>m|dauit  cuiütl  he  made  mdy  by  "  iwrvntrs 
t'l  coii.'wni^utnei ,  swertnach."  The  aetion  was  oral  mid  puhlie;  the 
proofs  were  the  oath  with  "eojurnnlps,"  the  unilnteml  ordeals,  and, 
alHtve  all,  tlie  judinal  dud.  The  eumpluinuut  ami  tlie  iwfiiscd 
muat  both  be  imprisoned,  as  In  our  old  prosecution  by  Formal 
party.'  But  there,  an  in  our  customary'  laws  of  the  Middle  .Xprps, 
till-  mplun-  in  the  uet  pinyed  a  vcr>'  imjHjrtaiit  purt ;  it  ullowcU  a 
praieeutor  to  be  dispcriäe»i  with,  and  neither  the  ordeals  nor  the 
OAth  of  purgation  were  then  admitted.  We  find  the  damor  of 
"  haro  "  unifer  the  luime  of  "  Gerüclite,"  or  "  Gcrßfte."  Aepord- 
inf;  to  certain  customs  a  kind  nf  public  prcxseeution  was  also  known, 
called  the  "  rtugegerichte."  In  the  judicial  assemblies,  on  certain 
days,  it  was  the  duly  of  ilw  mayor.  "  Uauernicister,"  or  the  mere 
peasant,  to  denounce  those  known  to  them  to  be  giiilty  of  serious 
crimos.  and  that  was  sufficient  to  put  the  denouiiceil  person  upon 
lii.'*  exeiilpatioii.*  This  euslum  undnubtcdly  dated  from  the  eccle- 
üissticat  and  lay  institutions  of  the  CarloWngian  period,  wineli 
we  have  already  described.* 

Soroetiiiies  llw  judge  eoiistituted  hiuist'lf  jirosecutor;  "when 
he  had.  of  hb  own  knowledge,  the  conviction  that  a  person  «-as 

maroD  (lheoort«s)  .  .  .  M)ntrai>lrleorOpl<Miju««'««i-niipli(*ar>>)l-'>rnM<ntoit 
Iwi  proce««*do«.  u«ando  de  medio»  crueleä  e  uDu«i(a<ion,  hi»«tn  H  punio  do 

2 lie  los  m».  drsprradog  do  suTrirlo«.  sc>  bayan  kvantaudu  lentiiiM)nl<u  a 
aiifflKU  y  culuado  a  otnia  falsamenle." 

'  Hallau».  "i]l<M«ar)iiin  Oi^nnaiupum  mp<Iii  acvi,"     Anklngn. 

•Upon  all  lfaM4t  pAinLi,  «oo  XarpH,  "  Deulnpho  B^l'•lll«^■**'hi^llt(•," 
vol.  Ill,  (  131.  —  BUiur.  "BpilrSap,"'  [k  IS-I  r/  »tq.  —  ".'^■l»«.-u»p«u<;el," 
I.  63.  12:    III.  28.  —  "ScWaUnHiriiTii."  cb.  "S.  70.  234. 

'  Zofnfl,  op.  eU.,  Vol.  III.  p.  4-'«.  —  Birnrr.  ■*  Bckrfig*'."  p.  135. 

'  llallaui;  V°  "RtlK<.-u"  " tipwuilJtMitiie  pubUcaw.  iniiicuri.',  dciiuntiiiiT 
nutfittratui  ali<iuid,  ncf^rre  neliclum  vcl  exrv^snin  driiiuitiatione  <i'rta 
ffrlt-U.rl  jural«  quffprofuDdamento  sit  tnqutntionif-l  i-onvirlioiil.  at!  rum 
finvm  ul  maetstralu«  mtil<?t«t  aut  puniat.  Id  itxiruiiu'iito  ooiarii  anno 
1457:  Villani  dt  Sfptodo  aanete  lanquam  ol>i-dienU'it  ftlil  ropnweiiUin) 
ibidonuiiui  «xeocaua  MmmiMM  contra  rituia  slatutorum  itanctie  nutria 
Eocfeaiw  pobliioaR^" 
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guilty,  ID  default  of  ottirr  meunä  of  proof,  lie  ouieht  to  affirm  the 
guilt  hy  oatli,  support«!  by  '  cojiirniitct.'  " '  Thw  re*ein!jk's  tli« 
curious  iiistitutiuii  of  the  '"  Besiebnen."  This  is  what  Haltaus 
Stt>'s  of  it:  "  Dcimlc  mortbus  tlutum  erat  libvrtuti  i^ntU  aostree 
lit  tnaltfiniis  in  fiido  noii  deprehensiis.  semper,  stve  adt'stet  accu-SA' 
tor  sive  minus,  per  st'ptem  testes  paris  conditionis  et  status  esset 
convinct-tidufi.  dunk  da-t  Beaiebiicii.  <'uui  vcru  icgrc  tantUH  in- 
VCoivettir  tfstium  immenis  et  magna  cssct  pejerandi  llcentia,  iuepe 
etIaiD  maleficin  transmitterentur  impuiiitA ;  his  quoque  in  com- 
modts,  bis  mulis  quitTcndiiin  erat  rcmedium.  Itttque  mm  jiniictB 
civitates  sipciilo  xiv  et  sequent!  imiJetranint  per  privilegnim  iit 
quemcunique  major  pars  nia^stratiis  sub  jurisjurandi  siii  obtesta- 
tionemuleticutiiexpublic-aiiirumiaainriuaäset.iäcutMleniimrfturpro 
malefifio."*  In  this  transformation  ive  fun  sit- tlie  first  traces  of  the 
"  iiiquisitio,"  hidden  under  the  old  f()rniiü  and  the  old  name-S.  TTiis 
di^uise  of  foreipi  institutions  appears  in  Germany  more  than  once. 

\vTy  ^i>oti  the  institution  becomes  settled  ;  the  judges  of  different 
cities  obtain  the  right  to  prosecute  aral  jiuijie  ''iiiMin  bad  repute," 
*'  »uf  bösen  Leumund."  In  1258.  for  example,  we  find  tliat  the 
■rrhlti-iliop  of  C«l(>;?iif  could  "  conir«  publice  inftiinutos  inquirer*? 
ot  judicare  etiam  nullo  conquerente."  ^  This  is  tHjuivalent  to  the 
introduction  of  the  ""  inqubitio  "  of  tlie  Canon  law. 

In  the  140ÖS,  the  old  state  of  matters  is  everywhere  changed 
by  the  operation  of  a  great  work.  Tlie  old  courts,  the  "^>chöf- 
fengerichtfs."  the  "  LandßiTichtes,"  cease  to  be  judicial  assem- 
blie«.  Tlie  populace,  however,  tirwl  «f  tiie  "pleading  duty" 
joyfully  accppt  the  relief  offered  them.  The  task  of  the  ad- 
ministration of  justice  tends  to  pass  into  the  hands  of  the 
jurlits  imd  tniim-d  men.  In  the  eiifiefed  »cigitioriul  tvurts,  the 
judges  are  functionaries  apjioiiited  by  the  seifinior^ ;  bt-^ide  them 
«it  the  judgers,  the  ahlennen.  similar  to  the  council  of  prac- 
titioners whuiu  we  liiivc  found,  in  France,  arournl  the  judf.'e.  Tlie 
Carolina  ajiaiii  inenttons  them  in  the  lölWs.*     'llic  procedure,  the 


'  Znrpß.  op.  ft  lae.  cit..  ».  437. 

'  V'nco  "Fiem."  St«  iW  eliart^n  ejted  hy  ttoUcm»!  Im  ftdda  "hnboa 
li-cUir,  ai  nna  origio««,  at  memoriam  el  vvrfttn  iivdnlam  proeoiuus  iat^uiai- 
torii  in  (UTmaaia,  jani  m<lc  n  medio  »icculi  xiti,  quern  vx  inquisiivno  et 
ae«uMilorii>  mixbuni  npuellaverb." 

•  llalUiut.  Vow  "»m."  —  ßtriiw.  " Beitrftire."  p.  138  tt  »*fl.  — Some- 
limes  the  judc»  also  appoints  a  proMwulor  oflleiaUy  [ vlio  is  eailed  "  iCtaeen 
von  Aint«w«{jeii"),  eBp«cially  where  indimnt   noAple.   the  riotims  of  a 

p.  140  «t  »eq. 

*Ch,  I:  "Von  Richtern,  iirlheilem  und  grrii-htsiK-rMnii-n."  S«« 
Slitüting,  "Ovwbichtv  der  deutecboa  RvcliUwiMctisctuLft,"  p.  131  el  teq. 
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fruit  dF  the  Itomao  and  Canon  luw.  as  developed  Uy  thi-  Italian 
doc-tors,  made  rapid  prngre;».  At  t)u>  l>F|iinning  of  tht  1400s  the 
'■  Klagspiegel,"  tlie  success  of  which  was  so  great,  carefully  de- 
scribes, besides  the  uccusatorj'  procwlure,  the  iiiquisitorinl  proced- 
ure. Wlien  the  judge  had  e-stablisihed  tlie  bad  repute  ("  lA-umund, 
Geschrei"),  he  coiild  bring  the  action  officiidlv,  pruvidcd  ii  serious 
crime  WAS  coriecmed.  The  einplojment  of  torture  was  «llowed, 
wlif-n  there  were  sufficiont  presumptions  ("  VVnr2eichen ").' 
"  The  rcabon  for  the  employment  i>f  torture,  following  the  Italiiui 
example,  was  that,  on  one  hand,  ordeals  and  co-swearers  were  no 
longer  believed  in.  and.  on  the  other  hand,  it  wns  not  desimbic  lo 
jMiwi  snit4'nrc  u|mhi  prvsumjition-^  »lone,  whatever  their  «'ciKlit 
miglil  he,"  '  At  the  end  of  the  I-HX)?,  these  principles,  Imrrowed 
from  the  Italian  doctrine,  hnd  triumphed  in  Germany,  and  were 
ciinlinned  in  sevemi  Mpecial  laws,  such  as  the  "  Wnrniser 
Heformation  "  of   1498,  and  the  "Tirolcr   Maleßzordiiung  "  of 

But  tliese  cliatigcs  were  not  uccomplished  without  giving  rise 
to  grave  abuse«.  This  proecdure,  as  we  have  seen,  with  its  com- 
plex theor>-  of  proofs,  was  a  delicate  and  difficult  tool  to  handle. 
Now,  all  llie  culture  possessed  by  the  German  judges  and  alder- 
men often  consisted  of  the  lesson»  of  local  practice.  They  had 
no  way  of  imhibing  the  necessary  knowledge  from  the  learned 
books  containing  it.  Most  frequently,  inaipable  of  corahinuig 
8imI  weighing  the  value  of  presumptions,  they  found  themselves 
.sorely  perplexed.  -  In  the  fear  tliat  thej'  had  nctt  got  together  a 
complete  enough  collection  of  evidence,  they  employed  torture 
to  extort  a  confession,  no  matter  what  presumptions  had  been  al- 
ready nbtained.  Xt  the  end  of  tJie  14(10s  general  complaints  are 
raided  against  the  bloody  and  arbitrary  justice  administered  in 
Germany.*  In  1498,  iu  accordance  with  u  decision  of  the  "  Rcich»- 
Kammergericht,"  tlie  emperor  ofBrially  appoints  a  doctor  of  law 
as  president  of  each  seigniorial  court.  But  the  best  remedy  for 
the^e  diwrden  was  lK>und  to  be  a  written  law.  äimple,  clear,  and 
detailed  enough  to  serve  as  a  faithful  guide  to  the  magistrates. 
W«  therefore  see  an  important  Ic^slativ«  movement  take  place 


>  StinUing.  ap.  cU.,  p.  43  <it  «(f.; 
'  Jf(w*yf,  up.  ft  loc.  cU. 


600. 


'  Jflinleing,  op.  eil.,  p.  6IOi 
>  /trUi^.  p.'tilU  <l  tifq.  Scv  c«pc«aill>-  p.  Oil :  "  12ii  war  uor  Ausdmok 
des  Alle>-mclncn  Notbmandra.  alt  il>-:!s  KarnnKvswriohl  dem  Retnhatage 
HI  Linilau  I40fl  Hue  VarslcJlonf  UtHTsali.  iti  iler  ca  hieu  da«s  ibru  iS^lich 
die  KtaiEi-ii  eve^tt  FUrst«D.  Reiebsllidlt>  uiul  aiulfin  Obriekntcu  vorin*- 
hraobt  wOrd^'n.  Has  ne  L«utp  unrcrsphuidct  ohne  Recht  und  rudltclio 
UrsMh»  luni  Tode  vorurtliiiika  und  rit^hUa  ik-«Mni." 
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in  this  diretrtiui],  thr  priiidpiil  agt^itt  »f  whiHi  was  nn  i-mincnt  man, 
Johann,  Freiherr  of  SchwaraenWrp  and  HoiipiilanHsherg.' 

Scliwarzenberg  was  not  a  learned  man.  but  a  statesman,  and  a 
man  with  the  talent  for  popularizing  stiiriitific  knowlwljic.  After 
a  stormy  youth,  we  find  him  in  the  at-rvicc  of  the  bisliop  i.f  IJaiuberg, 
whuse  chief  functioiiarj'.  "  HofmpiHter,"  he  became.  In  this  posi- 
tion he  shared  in  the  administration  of  justice,  and  conceived  the 
idea  of  a  reform  of  the  eriiiiin»!  prweeduw.  This  ideii  culminated 
in  the  nimpilucioii  of  an  Onlinaiiee,  the  "  Bamhergisehe  Hab^ 
richtsordnung,"  which  Bishop  Georges  published  in  1507  with  the 
forcf  of  law.  Schwa rzt-nbern  aotitniplisbed  hi?  work  sucecssfully 
by  surrounding  himself  with  leariiwl  and  devoted  ciillalmrator». 
In  the  same  way  he  had  Cicem  translated  and  pubhshed.  although 
himself  ignurant  of  I^liii.-  Tlio  OrdiaainT  jippeareJ  In  the  form 
of  a  book  of  praetico.  with  dianraina  ("  Figuren  und  Heime  "). 

Schwarzenberg  afterwards  passing  into  the  semce  of  the  mar- 
graves Cft.'ihiilr  and  Georj^  de  Brandelxiurg,  a  new  «dn]>tatiuii  of 
the  BaroberK  Ordinance  was  made,  under  the  name  of  "  Branden- 
burger Halsgerichtsordnnng."  But  it  was  expe<hent  to  under- 
take a  larger  work,  which  would  (five  a  Criminal  Code  tu  the 
Empire.  The  proptwal  had  been  made  and  accepted  at  the  dicta 
of  Fribourg  (I497-149S)  and  Augsburg  (1500)  to  draw  up  a  single 
criminal  Ordinaiiee  fur  t!ie  whole  Empire,  the  work  being  com- 
Biitted  to  the  earc  of  the  government  of  tlic  Empire,  assisted  by  the 
"  Rwchs- Kammergericht,"  The  matter,  however,  hung  fire, 
and  it  was  oiJy  at  the  diet  opened  by  Chiirles  V  at  Worms  in 
Januar>'.  1.W1.  that  a  decided  step  was  taken.  A  eommjssion 
was  apiHiinted  to  draw  up  the  Ordinance,  and  a  first  draft  was  pre- 
sented by  it  in  the  month  of  .\pril.  The  commis-tionera  had, 
uulundly  enough,  token  tlie  iilready  celebrated  "  Bain  herben  sis  " 
as  a  basis  fur  their  work.'  The  chet  of  I.')2l  delegated  to  tlie  gov- 
ernment of  the  Empire  tlie  care  of  submitting  the  prepared  draft 
to  a   revision,'     Tlie  enterprise   wil-*.   however,  still   destined   to 

■  SohwftriM^nberg'ii  Mta,  »a  wf\\  as  tho  lo^riilatinn  ilu«  to  or  inspifixl  )>; 
hjm.  ha.ve  be*a  llif  subji-ct  of  mt^realine  stii<li>(<«,  Wfitgft,  "  llanna 
Fr.  V.  S<'liwarÄpnWri*."  ISl'^,  ~  Oültrhack,  "dio  Eutsti?<huiiK*'i:e*''l>i<'l't4< 
dfr  KnroHnji,"  18J0,  —  BrunHenmruIrr,  "djo  QlK>llf>n  Htir  RambonC'riiiis," 
p.  li>70,  —  Stinist'ig.  "Gwchicht«  der  deutfchra  Ki'chl*i'i«<'ii<"tinft" 
(eh.  Hi,  JSfffl.  Siiutzine  «unnnnd  up  the  reseojchc»  of  hi«  j)n-ili'''''«nr», 
More  recently  Jowf  Koliler  anal  liix  «MooiaU'ii  liuv«  rnxd^  «laliiirati'  r»> 
Ken.rt'hi's  iiiiJ)  llui  hUUiry  nnd  iiinueiuf«  of  CharUd  V*  mniinal  statui«<: 
"Dio  Caralina  und  ihre  VorBangcrin,"  »d.  KahUr  and  Stktel,  3  vols., 
I902-04. 

'  Slintti'sg.  op.  cit..  pp.  613,  71ß  d  *eq.  '  /6iW..  pp.  «21.  «23. 

•  Seliwarjwnlwrg  wii»  connwUid  with  the  Imperial  govcnitinjal  from 
1521  to  ISai  (titintting,   op.  eil.,  p.  62«). 
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siumber  for  a  time.  In  1524  a  new  draft  was  preacntetl  to  ihc  diet 
of  Nuremljerg.  but  not  disciisswl.  A  third  was,  in  In29.  submitted 
to  the  dii'l  uf  ^pire»,  atid  üiially  debated  at  Üiat  of  Augsburs  in 
].V)0.  It  was  not,  howr\'cr,  Bimlly  udoptitl,  owing  to  tW  opposi- 
tion of  certain  Stateo,  which  refu^ieil  to  renounce  their  special  cms- 
touiar>'  laws.  At  lust,  in  lö:}2.  at  the  diet  of  Regensbourg,  the 
final  vote  was  obtaiiM-id.  tbaiika  to  the  indertittn  uf  a  clause,  called 
"salvatorische  CiaiiHel."  puaranteeüij;  to  cadi  State  the  main- 
tenance of  ilä  good  and  aiicieitt  customary  law»,'  On  2Jd  June, 
1532,  thirty^ve  yenn  after  tlie  work  wat  first  undertaken,  the 
States  annoiinred  u>  the  Emiwror  its  eompletioii.'  The  Odiiiatice 
was  pnimuliiated  as  «  law  of  the  Empire  by  ("liaries  Von  27th 
June,  1532,  under  the  title  of  "  Kej-ser  Karls  dej*  fünften  und  des 
heyliRen  röniiMchen  Reiclis  peinlieh  Geriehtsordnung."  Erelong 
it  was  iisuallv  nilled  "  C«n»titutio  criniiimlLs  Carolina,"  or  mcrdy 
the  "  Carolina."  * 

These  laws  are  not  leanied  Codes,  their  aim  being  to  furnish  a 
convenient  gtiide  to  pnirtitioners  of  little  i-diication.  Ttiey  mingle 
the  eriniiital  law  and  tlie  criminal  j)roce«lure,  and  the  most  part 
of  their  provisions  are  devoted  to  explanation  of  the  theory  of  proofs 
and  pn-sumptions,  that  c-omplrx  machinery,  complex  especially 
for  uncultivated  intellects.*  Tlie  law  formulated  by  them  ia, 
however,  that  created  by  the  united  action  of  the  Canon  law  and 
the  Human  law.  A  very  renuirkable  tlunii  in  that  theyeonluin, 
upon  many  points,  the  outward  formt»  followed  according  to  the 
old  Germanic  custom ;  but  tliet^e  forms  are,  in  a  way,  nothing  inure 
than  tlie  mviutai,  and  tlie  real  drama  takeK  place  Ix-hinrl  the  scenes. 

The  Carolina,  which  we  select  a&  a  type  of  these  kindred  laws, 
still  expounds  at  length  the  nileä  of  the  aceusator!,'  procedure.* 

■The  followinic  is  tin-  olaus^:  "Dooh  wt^eo  wir  dureh  dieai  rn&digft 
[■Irin neruiii!  KnrfiinteD.  Püriiil<*n  und  Stäudcii  >d  ilinMi  ullen  voQlu'rciv 
ViiwhUin  n-clilmäwiiKea  uiid  billiip-n  (IcbriUiohcn  luohU  henoninitm 
liiiWn."  —  "In  Apito  of  that,"  wiyn  Nlinliniff  (p.  tl'27l,  "  th<*  C&nriin»  wa« 
jiromuiKtitMl  UM  a  rvni  Imix-ri»!  litw.  tlir  m&iirl&iory  f»m>  af  «hich  waa 
iiwtc{H'i)<lr-iit  or  tbe  will  Ol  Die  t>kal«H;  tiul  iW  ~ Hiih'aUH-t»el»e  C'laitnel' 
■oBieiiii]  it  a  subsidiary  pl«>w ;  il  mad«  H  suli-Niiiiary  lo  the  toeal  taw,  aU 
tbouKh.  when  the  work  was  undertaken,  il  was  iDtcndwl  t«  wtabliab  im 
■btwliitely  inr-erse  relaticm." 

'  StiHttinff,  »p.  fit.,  pp.  621.  C25. 

»  It  i«  often  fitr^  m:  "CCC.,"  tlip  "  Banib«.nr*Mia."  Ilie  "Brawlen- 
barK«nsiH."  Tbti  <'iin>ltna  i*  to  be  found,  along  with  it»  variiius  fiivlim- 
inary  drnft«.  in  iti»  following  rdilioa:  "Pie  peinIi<-lio  ricri<-hl«<irdBtiac 
Ealaer  Karl  a  V.  ovbst  dor-Bonilxrnirr  un(l-I3n>ivl)<nhiirt:tT  tlaUecricht»- 
ordnunc."  edited  by  H>-<nrie)t  ZoiTplI,  ihx^uiiiI  ■.■dition,  1S70.  ojid  in  tltu 
monograplis  died  by  Joxtf  Kühler,  alxiv«'  (rited. 

*  StinUiytf  cay«  of  the  Cuntlina :  "  It  ii  at  oon«  a  Code  aod  a  Lextbook, 
very  like  tbe  EitBlituteA  at  Juatinun."     Op.  eil,,  p.  03B. 

l..'*^Art.  17 


'"CaroÜna,"  Art.  II  (J««.; 


-Bamb. 
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Wp  find  in  it  the  imprisonment  of  accuser  and  »ccused  according 
1o  the  old  principles,  tlir  hail,  the  pmmise«  of  proof  on  tlie  part  of 
the  accuser.  On  the  other  hand,  hul  few  artieles  are  devoted  to 
the  offioial  prosecution ;  but  lu  those  texts  addressed  to  the  practi- 
tioiiep*,  it  has  the  first  plare  in  the  order  of  the  articles.'  It  ex- 
pressly ap|)ear5,  moreover,  with  its  traditional  eharacteristits; 
this  is  the  case  where  **  jvmandt  ej-ner  ijbelthat  durch  gnueinen 
Irumiit.  bprfichtipet  oder  andere  jilai'bwinlige  anxeygnng  verdacht 
und  ar^kwonig,  und  derhalb  durch  die  oberke\  t  von  uuipt-s  halben 
anßcnumuieti  wurtle."'  Wliethcr  aeeu^atlon  or  inquisition  is 
«ni(*med,  the  witnesses  are  heant  hy  commissioners  in  the  well- 
knonni  form  of  the  inquest,  and  the  testimony  is  taken  duwn  in 
writing.^  Complete  proof  cuii  only  result  from  the  coufessiou,  or 
the  testimony  "  of  l«o  or  tliree  comfietent  and  credible  witnes.ses."  * 
In  the  absence  of  such  proof,  recourse  must  be  had  to  torture,  and 
pains  are  taken  tu  explain  in  detail  what  pre.-suaiptions  are  sufficient 
to  cause  torture  to  be  administered.''  It  seems,  besides,  that  the 
confession  obtained  by  torture  cannot  be  dispensed  with.  Tlius 
rture  will  be  made  use  of  even  when  a  manifest  fact  is  in  issue, 
~ss  where  a  thief  is  captured  iii  the  act,  in  possession  of  the  atolco 
property,  and  this  "  so  that  in  regard  to  such  pulihc  and  undeni- 
able facts  the  final  Judgment  and  the  punishment  may  be  prose- 
cuted with  the  least  pttssible  expense."  '  Aeconlinn  to  the  "  Baro- 
liergensis."  art.  ISO,  even  when  there  was  sufficient  proof,  the  cul- 
prit ^lould  nevertlieless  be  tortured  to  extract  a  confession  ; '  but 
the  Carolina  docs  not  contain  tlus  monstrous  provision  (art.  69). 

In  regard  t<i  the  final  act  of  the  judicial  drnma.  the  "  entlieh 
rechttag,"  the  Carolina  ha.t  preserved  the  traditional  fomis  and 
«olenmities.'    "On  the  day  appointed,"  says  the  old  text,  "on 


'"Ciirolina,"  Art«,ß-lrt:  '■.\nnpmpn*i<'rimKe^rtKTiühH(hett*rT0Od«r 
oberktiyt  unit  uinptH  wrifnn."  —  "Bninb."   Arts.    111-10, 

•  IhiJ..  An.  ß.  »  ffrid..  Art.  0. 

•Ibid..  Art«.  TO-OT;  "Ba-mbtTg."  Aria.  81-90;  "Cfuroliwi,"  Art». 
65-«8;  •■Baniberc."  Arid.  77-79. 

»/frirf..  Arts.  19-4.'.;  -Bamlw'rK."  Arts.  27-5.%. 

*  Ibid.,  16:  "So  soll  jo  der  richter  mit  pcqniiober  emiUlicher  Traep  zu 
bckantDuss  dor  wiirti<>yl  lialten.  daniil  inn  nutclicn  iin^ivii'tlTi'iiliVhi-i)  iniiu 
thatt«n.c){«entlii'h  urlh^yl  undstmlT  mit  dem  w^niesn-n  koxti'n,  ol«  gi^<ein 
kkn.  ffcfitrdot  und  voInlTiogiMi  wrrd«.!' 

'  "  lt*'in  BO  drr  iHi-liigi  niwh  Rn>iK"»n  Wwnyimng  noch  nioht  l>ekeaa*a 
wOlto  Hol  dcT  »liudiLiin  vor  d«r  rururtbnlnng  oiit  prynliL<h<-ii  ^rage  weit*r 
ancesoKrn  wwdi:a.  mit  aaivysunc  das  er  der  miBoi-iai  ubernisen  sey.  ob 
man  iliülurrh  ms»  Ix'IcdiilniisH  dealer  ee  ditch  erlange»  mOehl,  ob  er  kbcr 
nirbl  bcktinnen  wott.  d«*  er  doeb  (als  oh  stel)  fniQK'Mm  bewiscn  were.  .■«> 
»olt  er  nicht   dealer  weniger  der  beweysten   ntissetat   nach   vwrurleylt 

W(^*«II." 

■  --Cuoliua."  Art.  78  et  ««f..'  "Bamb."  Art.  01  c(  itq. 
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the  arrival  ui  tin-  a('t^I>tomrti  liour,  the  crimiiuil  lieariiij;  may  be 
announced,  in  tlic  u-sual  way,  by  ringing  of  belU,  and  tht-  judge 
uad  the  jutlgew  shmild  repair  to  the  place  of  justiere,  where  the 
t-auTt  iif  ju»tife  h  usually  held,  und  llie  jiidp-  shnuld  tel!  the  judgers 
to  scat  then>iielv(.<s,  and  he  himaelf  should  :>it,  hulditig  in  his  band 
hh  staff  <if  office  or  his  najced  üword,  aceordinjr  to  tlie  ancient  cus- 
tom iif  «-aeh  )>lace.  and  remain  (gravely  >tealed,  until  all  li  con- 
duded."  '  There  the  judge  and  the  judgers  deeidc,  fimliiig  ac- 
cording to  the  old  formulas  that  e\'cr>'thing  is  in  order.'  Th6 
aeeu^ed  is  brought  in.  the  accuser,  if  tliere  be  one.  being  present; 
Etpokcsmeii,  "avant-parlicrs,"*  or  "  Fürsprecher,"  are  assigned  to 
tlie  parties.  There  is  always  one  of  the^e  for  the  complaint  and  one 
for  the  defense;  even  when  the  prosecution  take*  place  nfliciatly 
an  "  avant-parlier  "  protveds  tu  deü^■e^  tlie  furumla  of  the  vom- 
plunt  in  the  name  of  the  sovereign.'  The  spokesman  for  the 
accused  make«  a  short  speech  claiming  his  acquittal.'^  This  beats 
a  great  resemblance  tu  a  real  oral  action.  But  it  in  a  mere  matter 
of  form ;  the  judges  have  decided  upon  their  judgment  before  the 
day  of  the  hearing,  and  the  judgment  is  already  written.  "  Befnre 
the  Glial  sitting  tlie  judge  und  the  judger»  aluill  tviiac  to  tie  read  all 
that  has  been  written  (that  is  to  say,  the  pw»cess)  .  .  .  and  which 
has  been  brought  to  their  notice.  Tlien  the  judge  and  the  judgeis 
confer  among  tltem>elvvs  and  decide  what  jtidgmeut  tliey  will 
render;  if  they  are  in  doubt,  they  shall  seek  ad\-iee  among  the 
junsponaults.  as  is  pfovi<le<l  !>y  this  onlinan^e.  and  they  sbnll 
cauäe  the  judgment  decreed  tu  be  put  iu  writing  ...  mi  tliat  it 
may  be  opened  at  the  ßnal  sitting."  *  In  fact,  at  the  de^red  mo- 
ment, the  judge  unfolds  the  «-ritten  jn<tgment  and  reads  it  aloud.^ 
Thb  wliule  procedure  was  exlreinclj'  fmrsli;  but  we  find  imccs 
of  a  less  implacable  spirit  in  these  taws.  Wc  find  there  the  maxim : 
"  It  is  better  to  acquit  a  guilty  person  than  to  condemn  an  inno- 
cent one  to  death."  *  There  is  a  certain  coiiaideratioii  for  the 
defense.  Before  the  employment  of  torture  the  judge  should 
take  care  to  ask  the  aeeii.'ied  if  he  is  not  al>le  to  urge  »ome  justi- 
ficative fact,  such  as  an  alibi,  showing  that  he  a  innocent ;  and  it  u 


'  "Carolina."  Art.  82;  "Bamb."  Art.  ÖS. 

'/friJ..  S4-S5;   -Banib."«?. 

'  Ihid.,  Art.  as  tl  ttq.:  "Bsmh."  101  <•(  *rq. 

'  llriti..  Art.  80  :  "  Bill  il™  f ilnpnwhvu  Jer  ran  ampta  imwn  oAvT  «uoat 
kl«t."  -  "nfcinb."  Art.  103.     ■ 

*ltnd.,  Art.  «);   -BBirib."  10l5.  •  Ibid.,  Art.  81  i  "Bamb."  «. 

Mftit/.,  Art.  M :   "B*mb."  Iia 

■  "Baraberr."  Art.  13 :  "  IM  hcsaer  den  sctiuldiecu  Inlis  zukuven  das 
den  utiaebuhlTceii  sum  tude  zunerdampiK-n.'! 
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observed  that  thi^  warning  is  necessary  "  because  many,  by  jkiid- 
rance  or  itrwr,  nItliouKli  tlivy  may  be  ituiuccnt,  have  nut  suffificnt 
knowledge  to  ullege  picas  in  justificrttion."  ' 

It  WLS  nut  ihc  law,  hut  scienee,  wliitli  was  specially  destined  to 
regularize  ihc  German  criuuiial  i)rüt;(;iluri\  At  fintt,  liuwever, 
the  »eicntific  movement  was  inefFoftnal ;  tlie  authors  drew  all 
their  kntuvledce  from  the  ItHJian  «loctnrs.  of  whose  works  they 
presented  ana-mic  copies.  Tbe.\'  did  not  think  itnieii  of  ibt  Caro- 
liim.  and  judieial  practice  was  then  [»und  to  bo  »omcwhat  liazy 
anri  tincprlain.-  In  ItÜU  the  Prussian  *'  l^ndrei-ht  "  borrowed  its 
criminal  procedure  fnmi  the  work  of  tlie  Klemisli  Damhuuder, 
of  whom  we  shall  »jwak  later.*  But  in  Ili.'Ji>  apjicared  the  work 
of  a  ftreiit  jnrisfunsiilt.  which  Inui  an  immense  vogue,  iwimely, 
tlie  "Practica  nova  imperialis  iSasonica  renim  erimina-lium  "  iff 
Corpaov.  The  author  made  use  of  tlic  Itoimm  law,  the  Canon 
law.  the  Siixon  law,  and  tlie  Ciirolina;  and  he  i^iieceeded  in  con- 
structinfi  a  comjilete  and  logieal  system. 

Id  Carpzov's  c>es,  the  ueciisntory  procedure  is  still  the  lisual 
pro(V<lnrv.'  IJnt  he  assign.'*  the  streutest  plaee  to  the  inqitisitorinl 
procedure.  "  nullo  accusatore  existente."  It  b  true  that  he  iii- 
rjuires,  ut  lenji^,  whether  this  form  can  be  lawfully  defended 
"  num  pnwvHsns  inquisitorin«  jure  Hefendi  qiieat  " ;  *  but  that  is 
merely  a  schuhisiic  doctrine,  and  not  a  serio«.-*  obstacle.  He  wishes 
meri'Iy  to  demonstrate  that  the  inquisitorial  procedure  is  based 
upon  texti  of  the  Itoman  law  ;  he  e(Hiclude.t  by  recognizing  that  in 
his  time  it  is  the  "  rcniedium  ordiuarium."  He  only  admits  it, 
however,  for  jira\'c  crimes.  And  he  conel  udes  by  rwognining  a  pos- 
sible combination  and  mixture  of  both  fornLs* 

He  diiides  the  "  inquisitio  "  into  two  parts,  the  "  iiiquisitio 
geueruli»,'*  whicli  is  none  other  than  our  "  information  '*;  "Tmi- 
tumm<Hlo  pneparatnria  iid  inveniendum  delictum  et  investi- 
gandnni  delimiuentem ; "  then  the  "speHnlis."  which  "  solemiis 
et  ordiiuiria  est  ad  punlendum  el  condemnardum."'  The  ruica 
as  to  die  a<ln)i!4.sion  of  evidence  in  tlie  information  were  very 
much  the  same  as  in  other  countries.  The  "  inquisitio  specialis  " 
ended  tu  die  api)far!ince  of  tlie  aeeuitcd.  who  was  interrogated  as 
to  the  "  articuH  inquisitioua.[es,"  drawn  up  beforehand,  an  essential 


'"Carolina,"  Art,  47:  "Unil  «oli-hcr  rrinrn-ninit  irt  <liiniml>  not,  das 
miinohfr  niisfi  cyiifnlt  oi|«r  «'brifkcn,  nil  fiimi-htiieou  «"«^iiii,  »li  vr  gleich 
un«!huldt({  iiit,  wi»  cr  sich  <k->  «'tilsrhulcIiK**))  und  ftus^Tün-n  m>U." 

'  Üitmr,  "  Bvitrnip'."  pp.  IW.  Kil ;    c/.  SUttnnd,  op.  «"(..  p.  fXiti  el  itii. 

•  Ihid..  "BMiriKe.'  pp.  \IH.  HW.  *gu«»Ui>  IIB.  No.  17. 

•  ibid.  103,  Nu8.  23-30.        •  Ibid.  107.  No.  37.         '  Ibtd.  IDT".  No.  14. 
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document  of  the  procedure.  Then  came  the  production  of  evi- 
dence; it  was  doubted,  however,  whether  the  witnesses  shoidd 
always  be  confronted  iiith  the  accused.*  The  theQi7>'  c^  proofs 
and  torture  inten'ened  under  the  conditions  already  known. 

But  the  defense  was  admitted  by  Carpzov  with  a  liberality  un- 
known in  France:  "  Cum  in  processu  inquisitorio  nee  intem^a- 
toria  inquisiti  nee  reprobatio  admittatur,  utique  omnis  facultas 
probandi  reo  adempta  sit,  remedium  defensionis  legitime  dedu- 
cendse  ac  probandee  ipsi  concedendum  erit.  Idque  tanto  minus 
inqubitio  est  denegandum  quanto  certius  est  defen^nem  esse 
juris  naturalis,  adeo  ut  ne  bestiis  quidem,  nedum  homini  imo  dia- 
bolo  auferri  debeat."  '  "  It  must,"  he  says  again,  "  be  held  as 
certain  and  indubitable  that  he  has  the  right  (to  offer  a  defense) 
during  the  whole  course  of  the  inquisitorial  procedure  .  .  . 
whether  he  offer  to  prove  his  innocence  before  the  proof  of  the  of- 
fense and  the  deposition  of  the  witnesses,  or  whether  he  offer  to 
do  so  later,  and  even  after  the  torture,  he  ought  to  be  heard."  * 
Although  in  the  following  numbers  he  attaches  some  restrictions 
to  this  liberal  principle,  we  are,  here,  vei^-  far  from  the  "  justi- 
ficative facts  "  of  the  French  Ordinance  of  1670. 

Carpzov's  doctrine  as  to  the  means  of  presenting  the  defense  b 
likewise  verj'  liberal :  "  Moribus  fori  Saxonici  hactenus  triplex 
modus  procedendi  obtinuit.  Aut  enim  1°  inquisitus  causas  et 
argumenta  innocentiee  judici  significat,  eaque  simul  articulis 
inquisitionalibus  includit,  ac  testes  super  iis  examinari  rogat ;  2° 
aut  peculiares  articulos  defensionales,  quibus  argumenta  inno- 
cent!« continentur,  judici  exhibet,  testes  que  producit  ac  eos 
desuper  examinari  facit ;  3°  ve!  etiam  absque  productione  testium 
ai^menta  defensionis  sute,  quae  vel  in  jure  forsan  consistunt,  vet 
jam  in  inquisitione  probata  fuerunt,  pro  informatione  judicis  in 
scriptis  disputat,  deductionem  innocentise  conficit,  vulgo  ein 
Defermon-Sckrifl,  eamque  judici  exhibet."  * 

Carpzov  has  no  hesitation  in  admitting  that  the  accused  is  en- 
titled to  the  assistance  of  coimsel.  and  he  ver\'  ablj'  meets  the  objec- 
tion, drawn  from  the  Roman  law,  that  one  cannot  act  by  attorney 
in  a  criminal  proceeding.^    He  is  not,  however,  overfond  of  advo- 

'  Qu»slio  U4,  N'os.  75,  7G.  '  Ibi'l.  ll.">.  Xo.  I. 

'  Ihid.  115,  Kos.  21-2;i.  *  Ibi-I.  115,  No.  69. 

*  Ibid.  115,  Nos.  88-90:  "QuKritur  rum  es  parte  ioquisiti  ad  de- 
duc«tidam  ft  prohandani  cjusdem  iamK-enliam  advocatus  intPn-fnire 
qu«at?  Quud  adßrmare  non  duhito,  et  si  enim  pivx-urator  ioquisiti  non 
admittitur,  ul  qui  nee  düminua  litis  est  ne<?  in  eum  st^nt^ntia  capilalis 
ferri  putPHt.  utiter  tainon  res  se  habet  in  advoeato  qui  litis  dominus  uoa 
fit  si'd  reum  in  judiciu  presentem  defendit  et  consilio  suo  juvat." 
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cates,  and  ho  does  not  admit  them  all  indi^criniinaTely:  "  Non 
turnen  iiuIilTiTaUrr  admittendi  niiiit  udvucati,  svA  tuiituminodo 
honcsti,  prohi  et  tlocti  viri,  mm  Iltium  cnminaliuin  confusorcs, 
nee  rahuls  loqiicntes  non  eloquentes  .  .  .  qimles  advocati  ipsius 
(liatmli  aunt  niaiicipia  quie  tites  aliint  ut  ^ua  farcinnt  oianu|Ma, 
ct  litigaturifiitcs  drnudcnt  .  .  .  idque  ut  assequantur  majusque 
pretiiim  lucrentup  in  de*(iirtKine  iiinocenliie  farmcinem  allega- 
toriiiD  hinc  inde  colligunt  et  scripta  sua  in  infinitum  fere  extenduiit, 
qiKxl  strpissimc  hutid  ftbs<|ue  tiixllo  et  insignl  moK-stia  HCtu  in- 
quisitiunalia  legens  exiiertus  sum."  '  But  what  exasperates  him 
more  than  an.vtiiing  else  is  the  presumption  of  advocates  who  dare 
(o  lecture  the  jud^e:  "  Aiident  scilicet  infonnare  judiecm  allc- 
Rationikus  sui«  et  demonstnipe  ex  Corporp  juris,  Glos.'ia  aut  in- 
terpretibus  quid  de  lite  criniinali  jiidicandum,  id  quod  venditant 
pro  mngisteri",  r.i  «■(/  ein  Mriiirr-Stii/'k,  quod  taincn  lecjue  ridi- 
cuium  et  inronveniens  est  ac  si  a-grotus  medicn  ciiram  prwÄcri- 
bcTC  vellet."^  But  he  has  nothing  but  resi)crt  for  good  advo- 
cates :  "  Alx^tinennt  ergo  prohi  lulvocati  (quoruin  ofTicitim  litmest- 
iBsimuna  et  huraano  geueri  non  miiiua  proficiium  est  tiuani  militia) 
a  tali  stultitia  rt  malitia."* 

Before  the  rijjht  of  defense  can  be  useful  to  him,  it  is  essential 
that  the  accuse«!  should  know  the  charRes.  Carpzov  recognizca 
that,  according  to  the  common  law.  a  copy  of  them  is  given  to 
him,  but  aocordiiin  to  ilie  practice  in  Saxony,  it  is  coasidered  suffi- 
cient to  communicate  th»'  "  acta  "  to  the  lulvocate.  *'  Dcnique 
qiueritur:  «n  inqnisitn  innocentiam,  ar  defensionem  suam  pro- 
bant!  ac  deducenti  danda  nit  copia  indiciorum  alioruin  que  acturum 
inquisitioniftliuni  y  qu<Hl  de  jure  cnmmtmi  ilifRcultatem  et  du- 
biuni  non  habet  secundum  Julium  C'larnni,  I.  V.  Sentent.  §  ultim. 
qiuest.  49,  n°  :2  .  .  .  et  quod  danda  sit  reo  copia  indiciorum  dicit 
esse  coniniunem  opiniuiiem  Hipa  .  .  .  sed  in  forn  GlectoratQs 
Saxouiw  panlo  »liter  res  se  haltet :  fncidtas  enim  indicia,  te^ttiiim 
attestata  alia  que  acta  inquisitionalia  in  judicio  insplciendi  in- 
quiiiito  ejn»quc  advocato  conceclltiLr,  ita  ut  lün-nim  »it  ipsis  in- 
dk-ia  alia  que  quiv  sihi  |imlicna  fore  putant,  ex  actis  iuquisitio- 
nalihiis  decerpere  et  con:>ignare.  .  .  .  Qipia  vero  actonim  dan 
lion  solet."  * 

The  iiwtiiution  of  the  public  prosecutor  is»  unknown  in  Ger- 
many; in  certain  districts,  no  doubt,  we  find  fiscals,  but  tliey  are 
merely  the  agent.-«  of  tJie  uccusstoi^'  procedure,  which  "  followa 


■Oumtio  IIA.  No«.  9^-96. 
•  Ibid.  115.  No.  97. 


'/Ä<f/.  115.No.  96. 

Ubid.  lliV,Noi.fl9, 101.  102. 
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the  same  path  whether  one  Is  face  to  face  with  a  private  prose- 
cutor or  a  fiscal.  In  the  '  Landesordnung '  of  Bavaria  of  1553, 
the  institution  of  a  public  prosecutor  for  crimes  is  proWded  for. 
A  criminal  Ordinance  for  Treves  of  the  year  1726  regulates  with 
considerable  preciseness  the  official  prosecution  by  a  procurator 
fiscal."'  But  there  never  was  a  national  institution  of  sudi  a- 
nature. 

In  the  Xetherhndx  the  same  movement  was  taking  place  as  in 
the  countries  we  have  already  noticed.  In  that  country'  of  local 
boroughs  the  administration  of  the  criminal  law  remained  in 
the  hands  of  the  municipal  officers,  but  there  also  the  secret  and 
written  inquisitorial  procedure,  the  tbeorj-  of  legal  proofs,  and  toi^ 
ture  were  introduced.  In  the  1500s  the  transformation  is  com- 
plete. Undoubtedly,  the  Ordinances  of  the  5th  and  9th  July, 
1570,  prescribed  by  the  duke  of  Alba,  appeared  iniquitous  and 
"  almost  in  themselves  gave  rise  to  a  revolution."  *  Neverthe- 
less, they  tallied  pretty  well  with  the  generally  admitted  practice, 
and  although  they  were  suspended  by  the  peace  of  Ghent  (art.  5), 
a  certain  number  of  their  provisions  continued,  in  fact,  to  be  ob- 
served." However.one  of  their  compilers,  Jodoc  Us  Damhouder, 
of  Bruges,  had  published  a  "  Praxis  rerum  criminalium,"  which 
the  edition  issued  in  1601,  after  the  author's  death,  styles  "  opus 
absolutissimura,"''  and  which  we  may  consider  a  faithful  mirror 
of  the  Flemish  practice. 

Damhouder  still  gives  the  accusation  the  leading  place;  but  he 
gives  a  wi<le  field  to  the  "  inquisitio,"  "  quam  vulgo  informationem 
prtecedentem  appellamu.s."^  He  admits  it  in  all  grave  cases; 
"ad  hoc  requiritur  ut  crimen  sit  magnum,  inqiiisitione  dignum; 
non  cnim  inquirendum  est  nisi  de  majoribus  criminlbus,  puta 
lassie  majestatis,  homicidii,  sodomiie,  adulterii,  pcrjurii,  in- 
cestüs,  rajrtüs,  furti  et  hujusmodi." '  Under  the  name  of  "  in- 
quisitio," however,  he  compn'hends  but  the  "  information,"  which 
must  take  place  officially,  or  following  on  a  denunciation,  or  at  the 
instigation  of  the  fiscal.  Then  come  the  other  parts  of  the  pro- 
ceedings, —  except  the  confirmation  and  the  confnmtation.  which 
are  wanting,'  —  that  is  to  say,  the  interrogation,  the  examination, 

'  Biener,  "Beitriigf."  pp,  142-144. 

'  See  Allard,  "Histuireat"  la  proc^d uro  criminelle  nu  XVI'bj&oIo,"  5  236. 

'Allard,  "Hisloirc."  p.  425.  'Chap.  V.  ICOI  edition. 

Thap.  VHI,  No.  Ü.  'Chap.  VUI.  No.  19. 

'Chap.  VIII,  No.  19:  "In  inquisitionibus  ptr  judicem  aut  üscum  aut 
t^urmpiam  ex  ipsorum  mandato  peragendif,  nee  ante  nee  post  litis  conlesta- 
tionem  vocanda  fuerit  parw  ad  videndam  informationis  deductionem  vW 
ad  audieDda  testium  juramonta." 
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the  "\-i»ite  "  of  the  avtioii.  tui<l  tJic  jiidgmi'nt.  Tbc  thcorj-  of  legal 
proofs  ami  torture  play  tljeir  art'UstomHl  parts.  Damhouder  is 
e%-di  ojif  of  those  authors  who  have  funiLshed  the  most  niiipk'  dt» 
tAÜ»  »:«  to  torture.  He  has,  however,  forinuluted  u  ninxim  as  to 
JLs  fuiployiueiU  as  a  moans  of  proof  fur  whit-h  he  miisi  \k  hehl  to 
account ;  *'  Xunqiuini  itiHlcfitTiiK  tntditiir  qii;Estioni  cum  pars 
fnnnalift  et  ailventa  ofFert  oriniiii»  iu»nire8taiti  probatioiKMn  «ut 
«luum  PL'S  pereipi  potest  per  pmbatioiiem  ordiiiariam." '  On  the 
othrr  hand,  he  admits  rcTtaiii  rights  of  the  defense  unknown  in 
Prance.  Fintt  i»  the  aid  of  counsel.  "  In  qiiovU  erinuiie  tarn 
capiiflU  quam  alio  eoncpssum  est  reo  por  se  ot  itcoi  jwr  causidicas. 
advixatos  et  procura  litres  in  jiidicio  ri'Spoiidere  et  projKjnere 
<)Uaülihet  sua.s  excepttoreü  dUaloria-s  declltiatafia.-«,  et  peremptorias, 
sive  rectius  ekisorias,  perinde  atque  in  riviljbuä  m-üotüs:  vcnim 
in  i>riii(-ipHlt  rcnim  (•artlinc  plane  o|Hirt<*t  rcuin  ipMun  RViiJondcrt-, 
proprio  ore  fateri  aut  diffiteri."  '  As  to  the  copy  of  the  doniments, 
Pamfiouder  admits  that  it  must  be  given  to  the  aecused  as  a  rule, 
espirially  in  the  cusr  of  u  pn>M,-L-utiuii  hrought  upon  the  ciimpluint 
of  a  pm-ate  indi^Hdual :  "judex  et  üscus  obligantur  dam  parti 
inqiiisitioni.'?  copinm  priiisqiiam  partem  ream  cofcere  posÄint  ad 
Tes]}ondciiduiii.  iKittssimuui  »i  fmsaet  facta  iitqui^itio  ex  aucturitate 
voto  et  mandato  ad  instantiam  partis,  teste  Angelo  suniml  judicii 
vim."  But  when  the  pmseeution  has  been  brought  officially 
l)y  tlie  judge  he  declares  tlial  the  practice  i>  rather  to  the  contrary : 
"  Sin  KUtem  facta  fuerit  ex  mero  judicis  ofTieio  absque  alicujus 
Tequi^tione.  iion  debet  reo  de  jure  tradi  iiiformntionis  onpia.  In 
prajd  autem  seu  Conciho  Flandria'  Procurator  Kfiicrnlis  nunquam 
dat  parti  inquisitionis  seu  informatioiiis  prieccdeiitis  copiam; 
licet  id  fieri  videanui»  In  multis  aliis  I'lanilriie  euriis  ubi  obli- 
gantur accui^ato  aut  deniiticiato  etiam  dare  te.scium  nnmina  ac 
cotoiomina  ncc  non  totius  inquisitiunis  »eu  iiifuriiuitionis  coptncD, 
si  quando  id  po&tulet."  ' 

In  the  I'nited  Provinces  in  the  l(S(K)s  the  same  principles  gov- 
cni.  We  have,  as  testimony  to  thi»,  an  illu^^trious  criminalitit, 
Antonius  MathieUH,  pmfesstir  at  T'trccht,  who.  in  his  book  "  De 
Criminibus."  after  having  studied  books  xi.\il  ami  XLViii  of 
the  Digcät,  «»mtneiits  on  tlit*  statutes  of  Ills  town.  He  mentions 
the  complete  disapi^arancc  of  the  aceusatorj-  s.v'stcm:    "  Accus«- 

'  Chap.  XXXV.  No.  I.  *  Chan.  XXSII.  Saf.  1.  2. 

'  Chafi.  VIM,  No«.  2l-i't.  It  i*  apfiareni,  fnwi  our  ^-anous  citalion», 
that  Dambnitiltrr  i«  iu-qiininUil  with  the  iostitution  of  the  publii-  proswulor 
and  has  »N-n  it  in  operation  in  Flanders.  It  «ame  Trum  Fmnoo.  S«o 
Jlunrr.  "B«lrjiKi.."  pp.  211,212. 
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tori»  in  jure  municipal!  dvitatia  Ittijtis  tnentio  vix  nulla;  wnno 
«nmH  w!  prnetoivra  diripitur;  cur  id  fi«t  non  est  ohwupiim.  fore 
ftiim  dr-Mi-niiit  »trusiin:  privnti,  soluscjuc  fisd  proctiratur  ac  prae- 
tor eo  munere  funguntur.  Accedit  quod  Galli>ruiD  ct  Miqunrum 
B^Igartitn  morihus  privatis  quidt-m  licet  di'ferpp.  nunciare  criintn«. 
nclioiic  rivili  dnmiuim  jM-ciiiiiuriuDi  persequi,  non  tjiucn  uccu- 
sare." '  He  treats  ^'«r}'  cleartv  of  the  "  infonnatiuti  "  and  of  tbe 
deer«  following  thereon,  then  of  the  intermEatinn.  !Ie  pepufliates 
the  oath  i-xiiflt-d  fnim  the  iieeu:*«! :  "  Cur  eiilm  deffmiiir  Jiisjuran- 
dum  pejeraturo?  aut  cur  speremus  eum  qui,  spw-to  Numliic,  c»di- 
bu«,  ftdidteriii*.  fjncrilegio  ^  fontamina\'it.  idem  Xumen  reveri- 
turum  iiijecta  jurbjuraiidi  rcligione?"*  Lastly,  he  allows  the 
intervention  of  a  dcfendiiij;  counncl :  "  po«t  intiTTojialioncin  et 
responsinncm  ivi.  quoniam  non  sfilnm  de  faeto  sw)  rt  de  jure  qnipri 
solet.  advocatiis  denegari  «on  debet."'  But  he  dwlares  that  the 
"  infonoatioii  "  »hall  not  W  coniniiinicoted  tu  the  aecused  ;  '*  wro 
informatio  reo  non  editor." 

I  (  4  fl.  Addendum  on  Oennui  Criminal  Prootdun  tnm  ttte 
l«00ftoth«  ITOOi.* 

(1)    Infiuaief  if  th  Canon  Imh-  itjiott  Otrman  Crminal  Prfteftfure. 

The  Canon  law  *  exertc«!  a  itreat  influence  in  the  development 
vt  the  erimiiial  procedure  obtaining  in  the  Gcmun  State;»,  because 
of  the  idea.  Inherent  therein,  of  punishment  as  a  meatiH  of  atofl«> 
ment  nnd  expiation  of  tTlme,  in  the  public  interest.*  .\lthou|^i 
tbb  idea  apiieurud  in  the  liepiiniuK'  only  >n  relation  tu  the  eriminul 
law  of  the  Church,  yet  it  later  found  a  universal  acceptance,  and 
i-i  important  as  an  explHiiation  of  the  origin  of  the  Inqui-sitorial 
procedure.  The  development  of  the  inquisitorinl  procedure  was 
also  stimuUted  by  the  "  denuntiatio  evangchca," '  although  the 

•  "  I>«  nHmiDibu«."  1715  tHliiion  <pp.  027. 626). 

•  tbid.,  p.  632.  •  /fcirf..  J».  633. 

'(This  Äd<lfiidwni  -CbapU-Ts  XIV  ami  XVII  ot  Profwjtor  Mittbii- 
MAlKn'»  "  Proeress  of  ficrnian  CrimiiiaJ  Procedure. "  For  Jlua  author  and 
work,  see  the  Bditorial  lYefaee. 

It  wac  thouglit  beet  lo  ofTer  Ihia  additional  Hur\'py  of  Iho  (Iprmtui  il«- 
volopinont.  evon  th<»ueh  it  covctb  th(^  KAm«>  p«rii>d :  fin«,  hecauM  th« 
Ocrnan  point  ot  vii>w  i*  bar«  dMiirablr,  bd<I  nrxl,  Ixioku»  two  or  tluw« 
•ddilionaJ  topim  ±iv  considerad.  —  Ed.I 

*Soo  fioreo,  "Jiu  rationic.  ad  dvu.  Juriapnul.  pn-Unundam  .qidd 
atlule-nt"  (Paaomii  18.19). 

*Jarkt,  "Ilandburh  de»  deuwi-hi-n  Str»frechu,"  I,  p.  .11.  ffwuol, 
"Conn  di-  rhixtuin>  tnodenio.  hifHoirv  (j^n^ral  de  la  civfUiat."  pn.  1^17. 
Abtm.  "L«hrliueh  dm  EeniMnen  d«uLwhon  (Mniinalpro&eMe«.  *  p.  'i4. 
Olio  Mfifr.  "do  divttrtdt.  mimmor.  nteiud.  ttrineip.  in  nid.  rom.  ct  apud" 
(QMttinff.  1»U). 

'  This  was  baaed  upon  a  paiaimtv  in  tho  Biblw,  —  Matthew,  judii, 
16—17. 
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original  dcnmifiation  In  the  Christian  congregation  of  a  wronR  Ihut 
had  h^fix  <'()mmitt«l,  was  maile  «Hily  in  xhv  iininc  of  the  Church 
and  subjected  the  wronß-doer  to  penance.'  Fmni  llie  eariy  right 
of  the  Church  to  keep  watch  o\-cr  the  moral»  of  its  congregatioD,* 
tJiere  Hmac  a.  pertÄiii  wclf^iastical  jurist  I  ii-lion  over  tin-  laity,  io 
tliat  the  Church  on  account  of  wrtain  offenses  TCith<ii¥w  from  the 
offrnilcr  its  priviU'gcs.  As  the  power  of  the  Chut^h  increased,*  the 
greater  be<-aiii4-  the  range  of  it»  criminal  jtiri-^lid  ion,  and  tht-  more 
so.  OS  the  Church  was  sustained  in  its  punishment  by  the  tem- 
jxinil  pow<T.*  Thts  expansion,  however,  resulted  in  the  temporal 
power  in  (lerraany  (as  everj-where  eUe  in  Europe)  * «leilarinK  itseJf 
opposed  to  the  encroaehmentä  of  the  ecclesiastical  Jurisdiction.' 

(2)   Üfieriat  renxims  for  this  infiurnee. 

Of  especial  importance  was  the  institution  of  the  "  Sendgc- 
richte."  '  These  courts  prcw  out  of  tlie  old  system*  of  visitation 
by  tlie  bisbopH  (upon  whom  iJier«  was  frequently  imposed  '  a 
more  stringent  duty  of  visitation  in  their  capacity  as  "  mi^si 
dominiei  "l,  «ml  were  held  at  certain  times  of  tlic  year  by  the  bishop 
or  his  representative,  usually  tJie  an-hdeaeon,  ftjr  Üie  purp«jse  of 
bivestigatin^  the  morals  of  the  Church  and  puni^liing  tran^gres- 
aiona.    The  euätom  uf  examining  in  the  Church '"  eertaiti  sworn 


■  So*  nip«cjAl1y  Jan.  a  CtmUt,  Com.  od  i)o<!n>Uü,  pp.  334-340.  SchU- 
ling,  "De  uriicinv  i\irii>dicl.  «cclo».'*  p.  )jQ.  ifi<n<r,  "Bvllrftge  tur  Oo- 
Mtuchte  dra  dittitaetien  Strafrt^'hljt,"  p.  17. 

•  Waltrt.  ■■Lehrbueh  *-h  Kin-lienrecht«."  No.  IKt.  Jatkt,  I.  p.  50. 
RoAtkirf,  "Oesehiohte  und  Sy^iWui  dm  deutsoben  Strafrrobta"  (StuttKart 
I83S),  [,  pp.  l'Jä-13X:  p.  172.  itiUenbrend.  "Die  purK»tio  canoaic  u. 
vul([,"  (Milnclieii  1841).  p.  36. 

'  In  rrnnril  to  tbp  ecoleniastiiial  juritwliclion  in  tlu)  Middle  .Kgo«,  ww 
Brauntanoir,  "Caulumt*  lie-  Bimiivoisi»."  nh&p.  XI.  »nd  nlwi  ficMfrnnf.  in 
Uut  prrraco  to  Im  rdilion  (I'ari«  IM2,  2  vol».),  p.  lit.  lUlir,  ■"TraJt*  de 
rinstruutiun  «riminfUf"  ({"uriB  IMH;,  I,  p.  350.  AV|rruni',  "Delia  giuris- 
dizioQH  eftc.tfwiasliea  m-Uf  om-  i-rim."  (Novarra  l&ä).  Richter,  "Lnhr- 
buch  des  KireliMirtH-hts."  No.  1ÖI. 

'  Consiilut.  FViedericj  n.  do  jurib.  princip.  «m*W.  12"^>.  "Sirhwalx'ii- 
«Jri(wl."  K,  100.  34.i.  Kopp.  "  \'iu>hnohU>n  von  den  gcttrtllelien  uad  ¥rell- 
bohnn  Gcrifbt*'«  in  Ilmaen.  '  I,  p.  1Ä2, 

•  A«  ta  Prnn<H>,  hmi  Vi^nrl.  "Dr  In  ft'odnlit^  Atit  instilutjons  d«  St. 
LouiM,  lit  di*  In  It'ipi'liit.  df  ™  prinw"  ^I*aris  l»22i.  p,  15Ü.  A»  lo  Ensland. 
ew  MiUnr.  "  HwH>r.  Knlwwrf  dvr  i;[icl'B^"l"iu  Staats verfa»»ung,"  ^rt  I, 
p.  227;  IWl  II.  i>.  1H. 

•  Kopp.  1.  pp.  l.-i(l,  I.Vcl.Vi. 

'  BothmtT.  ".In«  ei'<'le*.  Prol."  Lib.  III.  Tit.  39.  Kopp.  Part  1,  pp. 
11^-143.  WaUer.  "U'hrbupli.'  pp.  194-199.  Biener.  "BeilraBe."  p.  28. 
HirMrr.  "LelirUuch  dw  Kio-bcnrochla,"  No.  185. 

'C'nmt.  742.  No.  3,  <'i«p'it.  "IMl.  W  7.  fliVn^.  p.  30.  Bickttorn, 
"Orund».  d<w  Kir^Wnrw-lit*,'  II.  p.  7:1.  lU  Koek,"t>\fs.  i!t>  pou*tat.  ci\-il. 
eplaeop."  pp.  31-62.     Vngir,  "Dk-  »Itdculsche  ODriebtverTasitu»^."  p.  302. 

•ifc  Koti,  "DiM.  Trajuclin.  ta  n-KOo  Frauit'or,  iaJtua."  Tiv«"  '*fi*. 
p.  19. 

■  L.  13.  X.  "de  judie."     Rotthirl.  "Gefichichle,"  1.  p.  181. 
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syiUKlftl  witnesses,  in  reparti  to  wmngs  and  rrimts  known  to  them 
(ihf  number  ot  whidi  was  constantly  increased  I.'  Uid  the  founda- 
tion of  »n  institiuifin  wliit-h  i-oiild  t-asily  di-strny  ihr  idd  «ixiisa- 
toriul  procedure.  The  statement  of  these  informants  woa  tbe 
e()uivuk-nt  of  III!  indictment  f"  iiifnnmtio  "),  and  ktl  to  a  further 
prncewling  acaiii-tt  the  «(xiiwd,-  Si  ^n-at  was  the  «■ffe<'t  of  the 
mere  accusation  of  one  of  these  informants  that  the  accused  who 
was  rcjtnnk-d  n>  "  Itifiimafn^,"  wan  ohli);<>d  to  vindicate  liimself.' 
These  "  SeiidpTidite  "  wnuiiiued  to  exist  well  into  the  Middle 
Ages,  although  inucli  oppoätion  to  thera  arose  in  the  cities.* 

Tile  Canon  law  exerted  special  inHiieiKt-  bccaiir^f  of  tlie  fact 
iJiat  iti  the  spiritual  eourts,  over  which  jwI^vm  iin-sidwi,  juridieal 
|)roceedings,  (with  frequent  refcrenec  to  the  Homan  authorities), 
<-<in<hii-tcJ  in  an  attempt  to  nM-frtain  the  tnitli  liy  sy^temtitic 
inetlimls,  hroii^ht  nbont  the  development  uf  a  «vrittni  pruL-wiure.* 
The atx'uscd  wus  allowed  u  represi-ntative,  "Fürsprecher,"  learned 
in  the  law,  and  the  widely  spread  system  of  appeals  ma<le  a  written 
procedure  neeessary.  Becau.i<>  of  its  inquisitorial  basis  and  the 
views  relative  tu  the  taking  uf  eviilent-e,  the  procrdure  f;niduLlly 
heearae  a  secret  one.' 

The  Canon  law  wos  influential  iilw  because  of  the  fact  that, 
with  it»  manifent  ndvanta^e  of  a  piin-r  thi^iry  of  proof,  it  »oon  de- 
clared itself  opposed  to  certain  features  of  the  (Jermanie  procedure ; 
it  was  also  oppose«!  to  the  institution  (if  nppealing  to  a  judgment 
of  tJmi  (pnmoujieed  hy  tlie  priests).— uii  institution*  which  for 
a  loop  lime  obtained  in  several  wm n tries  '  —  as  well  as  *  to 
trial  by  Itattle.'^  Becnuse  of  this  attitude  it  Immght  about  n  change 
in  the  Germanic  procedure. 


>  8o€hmer.  c.  1.  pp.  34-37.     Kopp,  pp.  134.  136.     Bieurr,  p.  34. 

«  Birnrr,  p.  a4.  '  II tt-trihrand,  p.  102. 

*  Wamkoruig,  "  ItoctitsspMchiebt«  von  flandnm,"  I,  |).  43tl.  Ai  U>  tbcir 
<luruttuti  into  (a>:  Mi<J(Ue  Asev.  mm  ät  Kodt,  "diss."  p.  4.5.  In  Fniakfurl 
ttitre  w<in-  "S«iii!Keriohie'  uniil  1370.  See  77ii>m/m,  "iler  Oberliof  but 
»ankfurt."  p.  20ü.  also  p.  '2(>A  in  recard  lo  tlu>ir  juri^icLton. 

t  Rottbiri.  "Ge^ehiohle."  p.  120.     UUie.  '•Trsit*."  I.  p.  :tS7. 

*miU.  -Trait^,"  I,  p.  4111. 

'  £.«.,  ilü»  wu  thdUkMin  41i<rmuti>-.     Uil-Unht«nJ.  p.  117. 

*ThiMV  form«  «vrct-vvn  tiHf)  in  (hi'  "  Sdni^corichte."  Sc«  II iUlf »brand, 
p.  lOi.  and  p.  '22,  a«  tu  earl}'  viowit  of  ttu*  C'hurrh. 

•C.  1.  3.  X.  "de  purgai.  vula."  (SonMUt  rf'  TtiUi,  "Ad  dcervlal,  ad 
Lib.  V'.Tit.  35,"  vol.  V,  p.  4117.  JU)l|[nirnLu(Qoil  wiu  in  ti.tt- in  ihit. spiritual 
eouns  at  an  earlier  dat«.  c.  21).  C.  II.  <|U.  .1.  Hitnrr.  p.  34.  In  n>gard 
to  tLe  oppociliuD  uf  the  Cbareli  to  appeal  to  l)it<  judgmeal  of  God.  see 
HiiärnbraiiA,  p.  llJS.     Roeto.  lot.  eil.,  p.  46. 

"TImvp  «a»  alAO  iudi<^  trial  by  battle  in  tlie  spiritual  oourts.  (7on- 
aairt  <U  TrU'S.  vol.  \ .  p.  4tM(.  Bill  at  »o  early  date,  thi-re  wct»  prabibi- 
tiouM  <>(  ita  aar.     C.  2'2.  qu.  ■'i  C.  1.  X.  "dc  elcric.  jiugnaat." 
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Tlierc  wen*  iilwi  incorporated  in  the  Canon  law,  many  legal 
institution?,  purely  (.lermanic  in  origin,'  They  wew  Iicrc  first 
moulilofl  intn  the  form  ^  in  which  thoy  lati'r  appearwl  in  our  c-om- 
moii  law  jiniwdiiR'.  On  the  othiT  hand  it  is  a  mistake'  to  ascribe 
to  the  courts  (or  the  investigation  of  heresy'  the  (levclopuieiil  of 
inHtitutions  later  pa^siii);  over  into  the  Gcnnaii  procedure.  The 
prowdure  obtaiiiiiiK  in  tlu-si'  eoiirts  was  dilfcn-nt  from  that  de- 
veloped l>y  the  other  ecclesiastical  courts,  and  rested  '  upon  ajKcial 
wiiirpes  of  law/  There  it*  no  doubt.'  however,  that  this  special 
procedure  against  heretics.  iR'furt'  certain  heresy  niurts,  was  to  be 
found  Iwth  in  Switacriand  *  atid  in  certain  parts  of  Germany.' 

(:{)    Ttw  ■•  Cawlimi." 

Even  in  the  early  ISOOs  the  chief  and  ultimate  sourw  of  the 
Ccrraaii  cumtiiüii  law  was  the  "Carolina."  This  was  due  to 
the  appeal  of  the  States  to  the  Heiehstag  in  1-198."*  Prepanttion 
was  made  for  it  by  the  appeamuee  of  the  "  Bauibertiensis,""     It 

'  Unntmrl,  "Dp  juit«  canon,  es  ^«■rntaii.  leg."  (Ups.  1735). 

•  E.g..  nnquitlol  u|jiin  oath  CR*'in>g"ng<'io)-  LaU>r  it  will  a|>pi?ar  that 
Lbin  uatb  viua  csptv-inlly  dcvcluIiiHL  in  tlio  Canon  Lnw.  IIMcnbrand, 
p.  49. 

»  For  Ihp  correi-t  \ww,  see  Binwr,  "Rpilrtisr''."  pp.  liO.  1.11.  In  regard 
to  the  relation  of  tho  herfsy  oourU  to  thie  inquuitorial  procedure,  »ne 
Bitner,  "  l.'lier  die  attuRrt'U  Vorschlag«  zur  Vprbcasening  liva  Stniivar- 
fahivn,"  p,  I2Z. 

•  For  a  kuowl^ifi.  of  these  Ltri^ay  courts,  the  book  by  .V.  Bj/mtnicu», 
dirwrtor-inqiiieilor,  is  psjit'^ially  ii>*efu!, 

'  In  Spnin  ihtTt-  w<"rr  »im'ini  ««iri'fs.      Itirtirr,  p.  ft4. 

•  fonlttiiu'd  in  Ihc  decrwi'  «f  lb-;  ^«iio'-il.t. 

'  K«r  A  knowli-ilei-  »r  Mn-  foriimliun  niid  jirocedure  of  the  ecrleaia»Uaal 
court«  a  Imik  ilt-Älinit  with  ibc  b'nelish  I'liun»  x*  v»y¥i'na.\\\  iiwftil.  viz. 
Oujitilan.  "ordo  judi'uor.  »ivf  iiintbod.  propwii-ndi  in  nt-giitiis  in  foris  mwI. 
Bntan."  (London  177!*)-  S<*  thcwport  in  ihe  ' ' Zfit^clirift  fur  aUBiäsd. 
ClescLzeebuiie."  VII.  p.  477.  in  rt'(*ard  to  lhi>  statt'iiients  relative  in  tlie 
Eneliih  sjiirilual  courts  (l.s:i2n.n{i  1H;)3j,  Korn  kiiowbdiff  nf  l,hf  pnwtipe 
(rftnn  K]Hritiiiil  <-i>tirl<'.  thi-ooin  men  («torn  of  lb>'  Miildlr  Ak<'*  art-  iiiipi>rlaiit. 
Soc  TaiuTtiliii  ll2lt)  in  liirgmiinn.  "  I'illii  TitiHTcdi  (inilia?"  lib.  de 
Judiu.  »rdiii.  (CliHlliin;.  IM:;».  .Sarigruf.  "■tii.-aclucbtt-  lU-^i  rüiuiaeheD 
ft-clil^."  V,  [).  UI7.  KnJrnlMn  i.Snvicriy.  V.  p.  llVti.  Pupe  Innocence  IV 
(Bimer. "  Bwlrfup-,"  ti.M).  Diiriimluj.  "fipeeulmn  juris  eum  Joaon.  Andr. 
Baldi  rt  alior.  not."  iPatav.  1479)  Cffii-nw.  p.  S7.    Saneny.  V.  p.  5011. 

•  Impurlaul  rcfiTi'in™-,  r.«.  in  r*>K»rd  to  the  hnri^sy  triaU  of  lA^ii.  IWI, 
beforo  Ibc  lUTlfdiaHtir-al  "inquisitor  liwretieie  prsvilali»"  in  tlif  >VpnO!h 
portion  of  Sn-il7.(>rland,  r»n  Ik'  foiinci  in  Malilr.  "biitoirc  dru  inilitiilSonH 
judicifiirc*  i-t  Ii*K>Kla[)re«  dvla  priiiripnuU^dr  Ni-ut-diAtvl"  <NcU(--)iAl4-l  IKiS), 
pp.  230-243. 

'SimwEheltefonnatitiii  tbeiHvil  eoiirl»!  i\re  Indie  veil  to  bsvi^  laki-n  aoui>a 
attaliMt  bwreiics.  Howevnr,  »w  Trummrr,  "Vorlröse  über  Tortur."  1, 
p.  111. 

»"  MalMank.  ^'^«Mli-ehte  d«r  pdnllchen  GeriehuoninuuK."  p.  174 
(Numb.  1783). 

'■  In  rogard  to  the  iinportftneo  of  tbe  Radolphxeller  and  TvroWn 
"  HnJi^tiHchtordnung."  wlueh  aboli«hed  puhlicily,  «*  Xkum  Anlriv  dn» 
Criminnlrecbt»  (Halle),  IX.  p,  4*1,  Muinrmaier,  in  Art-hiv  d««  Crhn. 
Neue  Folge  (lS3lp.  p,  319.     »'acchCtr,  "Ad  hiiHor.  cuost.  erim."    (tip«. 
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wa»  compiled  by  Freiherr  von  Schwaracnlx-i^,  the  author  of  the 
work  Inst  meiitioiic«!,  «ml  publishwl  in  l*i2.'  It  caiirmt  be  Hniibt«! 
that  in  tlie  writins  of  the  "  Üamberßensis."*  which  formed  the 
basis  of  the  "  Camlinu,"  there  were  prraciit  in  the  mind  of  the 
author*  ctTiain  law  l>ooks  '  which  existed  in  fuirlicular  partt  of 
llio  eiupirc.  0\w  n<*d  not.  however,  therefore  assume  thst 
^hwarm-tilM^rg  tiHc<l  thuc  \avrs  a»  die  fuundution  iif  his  vork. 
Tlie  jMirticiiiar  merit  of  his  work  Iny  *  in  the  assertinn  of  fmidn- 
mental  principles ;  in  a  scientific  interpretation  of  criminal  luiv ; 
und,  as  far  aa  criminal  prucnJure  is  coDcenied,  in  tJie  arnin^-nifnt 
of  s  system  of  proce<hirc  in  harmony  with  the  iiewly  devt-lope«! 
forms,  and  uiUi  a  better  tbeorj'  of  evidence,  and  cnlciilated  to 
belter  protect  Ihc  iiiiioceiil.*  SchwurzeiiberK  everywhere  con- 
formed to  the  common  law  of  his  time.^  Vet  he  also  drew  heavily 
upon  the  npininii-s  laid  down  by  the  leamwl  jurists  of  the  Middle 
Agf»,  relative  to  tJte  application  of  lioman  and  Canon  law,*  with 
an  effort  '  to  give  to  th«  uiileartK^d  jtid^es  exact  irisirut-t ions ;  to 
n^-lify  i-ertaiti  ermrs  that  had  crept  in;  and  to  insert  into  the 
procedure,  wherein  torture  was  necessary  (for  the  purpose  of  pro- 
niriiiK  a  cuiifes!«ion),  «Ttaiu  conditio));«  that  would  render  it  Um* 
dan};en>U!)  to  the  iiiniK'vnt."*  Both  the  accusatorial  unci  imiutsi- 
torial  forms  of  procedure  were  allowed.     The  former  was  pre- 

1835).  Ab  to  tho  imporütnce  nf  olhnr  «larly  eorouilatioAH  itn<l  ttmnt«  of 
la«.  c>:int«inporan4<ouK»-itli  tho  Carolin«,  *oe  BirnhoMm,  in  iCoues  Ajvhiv, 
XI,  Ni>.  1-1. 

'  Rottkirt,  ID  "Nviiv«  Arahir,"  IX,  No.  10. 

'  8co  iniporlani  ex  plana  I  lo  ilk  In  Zdpit,  "Daa  alte  Iktinhcncrr  Sudlnehl 
als  Quelle  der  Carolina"  i Heidelborg  18.tS),  n.  1(17. 

*  Aa  to  the  influence  of  the  "Tvrolpnsis.  '  »wt  v.  lOndf,  in  tho  Boier. 
Annalen.  IKM.  Sm.  137-153.     Z^pH.  p.  150. 

'  The  "  l^it<)K<>ri''htaor<lnunii:"  by  \laxiniillan  for  Austria  (IMI)  vhiob 
-wan  pi]hlith<-<l  l>y  IVof.  U'lfH,  in  Vk^no.  in  the  ZeiUchrift  für  AiiterTvieh. 
Itc<;btxii-iMK.-tu(!hBfl,  is  f-ii|HwiuUy  valuable. 

*  Nouhirt,  "UcMhiobt«  und  SrM^m  <l<«  doutochoa  Slrafrrcht«,"  1,  p. 
238. 

*  TiUmann,  "OeBahichte  der  deutsclien  SlraftMeuc."  (U-ipxic  Itt32), 
p.  26«. 

'  Zipß.  p-  170.  Ab  lo  the  nialion  of  the  "Carolin«  "  to  lh«>  pnitoRlM 
thervor.  m«  ZnMf.  "Die  |x-inl.  Uerieht^urdnuni;  uui)  Projekte'*  (Hcid«!- 
b<*«  IWl). 

■  Th«>  opinion  of  iirrfinfkft,  in  Arwhiv,  VII,  pp.  .■Ifi7  and  -Wi2.  nnd  in  the 

fopMi  poaiiit"  (Up«.  IKIT),  that  h<-  fullvwt-d  the  Spoairh  inquimlion»  for 
beno^l  is  vilhout  foundation.  Bim<r,  "Bntiftice  zur  Utfcliifhto  dt-r 
InqouatiDUproeiosies."  p.  ITjI.  Frty.  "ob»«rvBt."  p.  Hi.  Th«  oont«ntJt 
of  notei  2&-30.  in  Chapter  XIV.  antt.  apply  hne.  S(m>  akn  Hienrr. 
"  ub<?r  dte  oouern  Vonsohläne  der  VcibesseniBe  dea  Strafverfahren«."  p. 
I2S. 

»  Jt^Mhirt,  in  "Arrhiv,"  1X7  p.  61&.  ttouhirt,  VQescUiehte,"  I,  p. 
243.      ßi*'irr,  ■n.'iirilKi-."  p.  151. 

"Art.  20,  iS-«I,  C.C.C.  ^ 
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sum«3  to  be  the  regular  form,'  but  it  was  altered  by  tlu'  iiiserlion 
of  provisioiis  to  the  advaiitOBe  i>f  ihe  accusi-d;*  also  by  the  em- 
ployment of  torture  aiid  by  an  increased  activity  of  the  judge. 
Likewise  in  the  inquisitorial  fomi  of  procedure'  there  was  inserted 
an  accusatorial  eleiaeut,  in  that  a  trial  duy  *  wu»  ».-t  ut  it;  eonclu- 
sion.  on  which  only  the  proceedings  theretofore  taken  pinee  were 
rend.  This  iii.'idectuat»'  fomuility  would  seem  to  be  a  remnant 
of  the  old  pubUcity. 

The  official  complaint.*  in  the  form  of  an  accusation  lodged  by 
a  public  iKvuser,  since  it  wns  in  use  in  miiiiy  enuntrie^.  was  given 
recognition.  As  to  the  inquisitorial  pnicedure,  it  is  uppnivntly 
true  that  tins  wiis  regarded  as  applienble  only  in  the  case  of  the 
gravest  (Times,  and  e^■e^  tlien  only  in  case  no  accuser  n])peared.* 
The  proeedure  was  written.' 

On  the  whole,  the  "  Camlinu  "  »eeim«  to  have  regarded  the  theory 
of  proof,'  as  advanced  by  the  practitioneTs  of  that  time,  as  an  im- 
portant matter,  and  especially  to  have  made  an  e(Tort,  in  cases 
where  tlie  evidence,  however  strong,  was  only  circumstantial,  to 
prohibit  puiiishmeiil,  and  allow  only  tlic  application  of  torture 
'(to.obtain  a  confession). 

(4)    Infinence  „{  the  "  Cnroiina." 

It  was  imiMMsible  thai  the  ■"  Carolina  "  »liould  immediately  gain 
a  general  accrptantx  everywhere  in  Germany,  or  be  everj-where 
accepted  to  the  .sanH»  extent."     It  depended  upon  how  much  the 

'Art.  11.99.  !S1.  C.C.C.  Leue.  '•Dor  öffentl.  mundliobe  Aalclage. 
prowiw  und  der  ucheiine  Schrift  lieh»    üiit«rsui!bunespiooeea"  (Aaehrä, 

'  Art.  47,  C.C.C. 

'  Art.  ö.  10.  211.  212.  C.C.C  It  i»  nrrtain  thnt  ihn  inquiMtorinl  pro- 
cedure m  JM  lat>-r.iliiiitt(Tciiii  devulopmoiit  was  aul  &iiticipiiUMl  iu  tba 
C.C.C.     Maurrr,  " Oewjni «lit«  dt»  Owifljtiivi'rrahrrii»,"  o.  3iw, 

'"R<*Iiii!ie."  Art.SI.  «1,  92.  C.C.C.  c.iriipan-d  with  tlie  "Bamber- 
gnins,"  .\rt.  U+,  107,  123.  shows  itiat  in  the  latter,  this  iostituiion  was  not 
«odefiniU>l.v'v8tali]i«)ied  a«  in  the  C.L'.C.  Bimtr.^.  ISO.  Aslu  the  oaturo 
of  ÜiL<  "  Hwliltnc  ■  of  tliiil  time,  bw  MniiTtr.  p.  337.     L'\ir.  p.  Öö, 

»Art.  SH.  S\K  ISS.  I(w.  -JOl.  C.C.C.  Ifitner,  p,  142.  SehwMtr, 
Vrntdjahrtc-hrif I .  l.S-12.  '1  ilft..  p,  ■'WK).  conttun»  vnJunI>l«  inforciatioo 
rdfttivii  ti>  thi-  vuiitJDuanen  «f  Ihn  otd  forniii  And  affini»!  fwousatioDit. 

*A  valualil«  dfMcriiition  of  an  ntvuntorial  urwodurf  oonduot«d  fn 
BrandeoburK  iu  rricanl  in  »  murder  \>*  idveo  in  Üi«  Bsifritclictu  .'^nnalmi, 
1835.  Xos.  37-39.  (Ex|>liLnat.i[>nA  hy  Wf.niit.)  Therein  is  shown  ihn 
wide  rangr  of  ihp  awusaiorial  proowlun'.  and  with  what  difflnulty  even  at 
that  lime  thQ  inquisitorial  pr(i(V(luiv>  wa-i  adoiiltMJ. 

'Art.  73.92.  181-203.  t^.C.C.  Th«  old  prooedurat  eU-p*  w«*  other- 
wise vory  sinipl«  and  short.     See  also  teit*.  p.  60i 

•  Art.  32,  tW.  C.C.C.  Th«l  {ickwarttnhtrg  hud  in  min^  the  "  Roforma- 
tion"  of  Worm»  (HWV)  is  r^tnin.      ifiUrrmaUr,   Archiv.  IX,   p.  57. 

>  U  is  intiTr-^tiiiis  to  notice  th»  maoiMa'  ot  thv  dpv«lopnu'Dt  q{  crimiiuJ 
procvdiiri'  111  D«(.-unlaiicKt  with  thp  C.CC,  in  miintri«*  «lla-r  thaa  (lermaay 
m  wliicb  the  C.C.C.  wu  rewivMl.  t.g.  in  lliat  of  Lüttieh.     Relative  hereto, 
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German  ht^litutions  wrrt  still  adhered  lo,  aiw)  e-speciatl.v  uimiii 
l\w  extent  t<t  whldj  the  "  Carolina  ''  «as  applied  in  cotijuiiL-tiun 
with  the  Roman  lnw.'  In  Hny  ilistrict,  thi?  hiiiKiT  tlie  fulk  courts 
miiuinini ,  tht*  luiiKt-r  liiv  acrusaturial  form  of  procedun'  continued 
t">  niaiiitaiit  its  existtii «.■-■'  TIil*  ^jR-cial  urdliiunci-5  uf  thir  I iOUa, 
dealing  with  tlip  regtiktion  of  tlie  tniurts.^  and  abw»  the  formula 
Ixiuks  of  that  time,*  reveal  many  traces  of  the  nld  institutions.' 
The  system  »f  huving  u  piiblit-  atrusrr  on  Hk-  trial  day '  ludgc 
a  formiU  rtimplaint  ii]H)n  which  tlii>  trial  would  take  plaee  is  found 
in  M'vt'ral  uf  the  old  court  rules,'  The  development  of  criminal 
pnK'c^lun.'  was  hruugliL  aliuiil  through  iIk-  iisttf^  uf  tlie  court» 
and  by  the  pnblin»t>i  who  exertn^itl  an  inllui'nce  upon  its  j'rowtli 
aiHl  taught  the  relation  of  the  passa^Y»  of  the  Itumati  and  Canon 
Inn  to  the  pn>visions  of  the  "  ("aiY)liiia."  ' 

tmt  Stfhti,  "Itiftitut«  dv  drvit  pour  Iv  i»yt  do  Li6|tc,"  Uv.  V,  Tit.  35. 
Tor  u  iircm-iilaliiin  »f  lh<!  ItH'uI  friiiiiiial  iirwHuLurr,  mw  iw'i  TbrUat, 
"Pwriiif  I't  riuiniiTi'  ilc  proMHliT  i-n  i-riminel."   (Hnrve  1789).  ßin»- 

Iiijunj.  in  Ihn  Kril.  Zi'its#hrifl  für  Rö.-hWwissoniwhatt  und  (iMetziri4)ung  cli« 
Audandfs,  I.  ThI..  p.  1I>S.  Hfiunnln.  "Rvpfam  bru.!».  de«is."  In  ih« 
3d  part  is  an  «xcellent  ohai>l«r :  "de  ptiblicia  judi«ii»."  p.  257. 

For  the  NVtli^rlandti,  too  ■'iMimin.  ordinanti«"  of  Philii»  II  (1570)  is 
iiajnortant.  Soc  >]«■  mn  Vmtnla.  "Do  rrim.  »rdant.icii  <-U:."  (Ivi-ydon 
1792}.  Tor  tb«  history  of  criniinni  [imiM'Htin'  in  th«  Niilht-rUiod»  m>« 
BoKher  K<mpr.r,  "Wclbttük  vau  Üirirvt-rordtTiiiic "  lAmaU-rdam  ISSJJ). 
vol.  1.  pp.  Ixiv-cxxiii.  Thu  C.C.C'.  wiu  Acm>pT«d  in  Friwiand.  A»  to  iho 
Diiinh  criiiuiial  prooedure,  mw  alxu  imn  Liiuttn,  "  ft«st«(nl«ercl  practi- 
«laal."  p.  HS7  ri  trij.. 

'  Ah  to  Ih»  pnioodun''  in  Kiel,  ibortly  aflftt  th«  (\C.C,  tc«  PoW«. 
81a&it>urKvTl.  MuKiiziu.  IV.  Bd.,  p.  200.  A»  U>  tin*  brtvilv  at  llio 
criminal  proo««dings  of  lh«L  Liiiu-,  imv  lyrryrr,  "  Nubvustuadou,  p.  173. 
itfniir^v,  p.  366.  XÄtn  thel^DKth  of  lime  before  thf  C.C.C.  w»8  ac4vpte<l 
iniaaaT  parts  of  Ut-rtnany:  Binibavm,  In  Arcttiv.  XI,  p.  422.  In  llaio- 
burg.  wtti  ia  the  l^iOO«.  ihmi  n&A  a  publtu  penal  accuser.  It  was  uav 
ualll  llin  IGOUk  that  l)i<'  inmiioiUirial  pruci'durc  vainv  lu  prevail.  Trummtr, 
"VortiSgn  QImt  Tortur"  (llioiiliiiric  1M4). 

*Exampl«4in  l}iUiiirr."Xit^  SnMxn  und  II<>Ut<'hn>ckt "  li.iilKwk  1S4.'0> 

'Such  wi-n-  iIk-  "Bndisfhi-»  Lamlmlil"  of  l.'V'iS,  Thl-  V;  Ihc  "Pfal- 
siftche  L«iidr«>lit"  of  l.'iHS;  au<l  •.•spwially  tin-  "IK-niKrlHTinT  L«iid<»> 
ordn."  of  IS3U.  Book  XII.  ."  IMoiTDat.  d«r  liraudvn burger  Halauvrivht«- 
ordn."  of  1582. 

'TfH^rrg,  " LaipMpiegel,"  Fol.  1S2-1«.  .Snirr.  " Strafbiicb."  p. 
447.  ftranJ,  " KIoirspK^vl."  Fol.  103.  Atciat.  "Compcnd.  procrssus 
civil."  p.  "Ä'>.  In  rrpinl  lollu'WOrksof  Pffwfrr,  Haaekdorti,  see  WaieMrr, 
in  Arehiv  INViu'  Folg«'  IK»),  p.  1 15.  Hat»hirt.  " 0«ichi^ht<t."  1.  pp.  'iS7. 
230. 

*A  rcniarkalilc  trial  in  ihc  Fniburx  "Mnli-si/gjwht"  gf  I.1S5.  in 
Scfirtibtr,  "  Portge»ctit«  Bi-itNi^-  mr  tJiwhii-hto  voii  Fr»-ibiir(t."  p.  Itä. 

•A"  to  iu  fami  in  tbc  iiiiiT">-iiii(;  "  Hi-niirWrui-r  UniKlt-iurdn."  of 
l.>iy.  Bucli  VII,  Tit.  3.     "Bwliichea  UnJf^-ehl"  of  l.VvS,  Bui-U  V.  Tit. 

'"Badi»eh«i  UndriThl  "  ol  1.5SS.  Bueh  V.  Tit.  VI,  No.  2.  AUo 
fur  latCT  tnu'i»«.  st-ii  Maurrt,  \y  357, 

•Here  l>elonp(:  Carp:/»-.  "l*m-t  rer.  orimin.".  (1635);  BruMmonn, 
"Tra*l.  de  innui*."  (1674);  AWfr.  " Praxi»  crim."  (1678):  tnrfonW. 
"  EinWtunK  tum  pelul.  IVo«."  <I707).     Sec  Beinrr,  "B«tr*gc."'  p,  165. 
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(.'S)    Later  decflopnient  of  (iermnn  pxoctduTe. 

Becau!?e  of  the  victor>-  of  the  ucwcr  pulitk-al  and  soci«]  cundi- 
tioti»  and  opitiioiLt,  the  old  criniiriiil  procfdurc  gradually  but  com- 
Iiletfly  (li!^uppea^ecI.'  and  the  irtqiiisitorml  form  nf  pr«x.-e<iiire  sup- 
phitited  tlic  iiittisutririul.'  Bi:i'uu:ic  of  llic  custom  uf  rcftTriiig 
cases  «nd  at-tions  to  the  universities  for  dwision,  and  because  of 
the  peculiar  nltitiidf  of  the  »iiileiimed  "  .Schöffen,"  «ho  cnuld 
no  longer  »itti:äf.v  the  requirement:»  of  sciciitUic  kuunlcdge,  and  of 
their  own  accord  withdrew  from  the  courts,  the  old  system  of 
"  Schöffen  "  '  gradually  disappeared,  and  the  triul  diiy  ("  Hecht- 
Uig  ")  vrn»  dime  away  witli  in  praclia:  cir  by  statute.'  The  loss  of 
the  desire  for  ci\ic  freedom,'  the  development  of  tlie  active 
fiinclions  of  the  polirt*.  and  the  nntiire  of  tlie  einirt  nrpmizalion, 
in  which  the  civil  and  crimitial  jurii^Jiction  was  exerci.st-d  by  the 
name  officialä,  braucht  alxmt  the  result,  that.  In  the  German  pru- 
cwlure,  tlie  «liKadvaiitafje  of  tin-  seiTet  written  inquisitorial  pni- 
colure  was  maile  more  and  mure  evident. 

The  deterrent  thooiy  of  crime,  becoming  prevalent,  produced 
many  harsli  fcalures  in  eriuiinal  proctslure.  (niprimnnnent  of 
the  accused  was  favored ;  acquittal  and  appeal  ^ere  restricted ; 
and  the  inquisitorial  methud  was  applied  witliout  restriction.  On 
the  other  hand  tt  came  about  in  (lennan  pKJCcdnre,  through  the 
effort  of  the  judicial  body,  which  seems  to  have  been  satisfied 

BotAiri,  "Geaebidite."  r,  p.  291.  Sc«  espeoially  Watehler,  "Gemeinfit 
Bflökt,"  p.  ^  u  to  CoTptm:  p.  \m. 

■Tracesof  theoonttDuaDceor  (hoold  forms  ore  rn?(tupDtlv  fouod.  So» 
Oiilertti,  " Handbuoh  flbjr d&s  Wrfahron  in  StraffalUn  (ur  das  Koniflfreieli 
Mannovpr"  (n6ttine«-n  1S20).  lIl.Thl..  p.  UM.  nnti'Jor  itn.' inl^rti^tinKpro- 
<-t.'(luri<.  o-t  lute  lus  1KIT2.  in  tlu-  "Str&fBtTk-lit  Jnrk."  Ami  ns  to  tba  eoti- 
liituaiict.-  uiilil  1750,  in  Btult-n.of  ih«old  «-'riinina!  oourla,  ck-Ki'DcrulM)  inia  a 
mare  «oiuMly,  w«  r.  Dr<tU,  "  üt*t"bi<-li1«  der  R^Kierua«  von  Badvu  utiier 
Carl  FViodrich,"  Bel.  I,  p.  tiO.  Sw-  aUo  a  PtöIocoI  <it  l7Si  in  Dutchnfer*. 
Arfhiv  fur  die  Rw-hlsplifge  in  Uadfn.  1,  Bd..  p.  .>47.  And  for  rt'mnants 
of  Ihi-  old  foritis.  rf.  Zitilner,  "Das  llesL'hw»rni'DC»'rii'lil  mil  Oiifffiillicti- 
Lirfl"  (Kreilicrir  ISW  i.  pp,  147-1 7f>,  For  an  inUTi'Hliiiit  i-dIIim'I.kki  of  «tatiiUs 
•bowini;  piihlicily,  m-i>  Nii>ilcrrhiiinUi-hcn  Ari-hiv,  IV.  Hd.,  pp.  !2(K)-2:t(i. 
A  n-inurknl)U'  minRling  «f  Ih»  uUI  itiul  thi»  m-w  iciltliouf-li  iml  for  pro- 
t«i>tiuu  of  llif  iaiiiK'tnl)  can  bu  f<iuii<l  in  tin-  Ji-niocmtii.'  "L'rtianlowMi" 
of  Switxt-rlaDd.  Stv  Sie^irnrt  Mullrr,  "  Daa  Strafrt^bt  df>r  KaiiLorif  Vr\, 
tkhwyi"  iSt.  flallen  ISiii),  p.  112.  Example»  of  " UlutecriL-hien "  In 
Switzerland  in  1034.  in  Scttauberg,  Zeilschrifi  für  ungpdr.  m-liweiz«risclio 
Reobta(|ii«11i>n.  I.  pp,  142,  147.  See  also  Rtyicher.  in  i^eiUvhrift  fu.- 
dmUchti«  Kt-i.OU,  \  I.  p.  3Ö5. 

>A  Pniwian  »tatuto  of  AuKUst  'M.  1724,  enliroly  obolinhod  the  ao- 
euiinl»ri»l  pmr-cdiirp. 

'  J.irk.  in  Arpliiv,  IX.  p.  84.      Maurrr.  p.  3.13. 

*  Iiiivrbntiufi  Kftsoiiti  lu  the  "baiur.  MalrifisordnuaK"  »f  14316,  TiL 
VI,  Art.  4. 

*  jUK/yriniuVr,  "IVher  «lie  öffentliche  mündliche  Strafrechtepfleee" 
ClAodhuc  l!>19}.  p.  15. 
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only  if  it  could  obtain  a  confesäion  of  the  accused,  that  the  aim  of 
the  entire  invfstif^atiun  wh»,  elirougli  liigcDious  ruiitrivaiK.i-3.  to 
procoire  a  confession.  Ttierefitrp  the  prtKedure  teiHlml  tu  brcmne 
more  shm'. 

While  the  Gcrtnun  pnKt-dun.-  »oufjht  to  insure  t)ic  safet.v  of  the 
a(rctised  Ity  iiieaii!)  of  various  rvusonahle  n^triettoRü  u|k)I1  tht-  pru- 
oevilings  against  him,  through  the  »nthdrawal  of  the  lay  judges 
("  ScfaofFen  "),  and  hv  mnua  of  tlicwrie»  of  e\ideiice  ^ivcii  statu- 
tory exi>n;saifm.  and  abo  by  means  of  a  rnulti plication  of  leftal 
rentedies,  yet  tlie  foundation  wan  too  faulty  for  lhv:v  means  Co 
guarantee  u  procedure  eorTe3|H>iKiin);  tu  the  deuuiiids  uf  the  times 
and  in  aeconiance  with  tlie  prevailing  rvsi)cct  h>r  froMlom.  The 
custom  of  referring  cases  tn  faculties,  which  rendered  opinions, 
tended  only  to  tlie  development  of  the  form  aiid  olas.-^iBe»Ui>n  of 
procedure. 

For  the  court  n-gitlatinns  of  the  1700  s.  the  TIanoverian  Criminal 
Instrueliuiis,*  the  (lothia  Itrgulntinns  of  Pr«>cvilure,-  the  Trus-iian 
Criminal  Itcgulatloiis,*  and  the  Bavarian  Statute  Book*  give  a 
pifttjn-  «f  the  aimmon  law  pnKcdurt-  of  that  time.  The  Saxon 
»tatute^  '  were  directed  rather  touurdu  the  satii^fying  of  special 
Io<'a1  requirements.) 

§5.  Knglaiid-' —  Kver\'»-here  upon  the  continent,  in  France 
Aiut  ebewhere,  tlie  incjui-iitunHl  proiTdiire,  9e«.Tet  and  writteti,  was 

••'Hannnvpmcli«  CHmlaal-UMUuclion "  of  April  SOtli,  17»«;  prinl*id 
in  the  "Cburbruilinhv«i^4uneb.  LandMvvronlu."  (Gcttmicoo  1740), 
li.TtiL,  p.  7W:  8c« floeoally  Fr^vdenlten,  in  ihi<siippli>ini-nl  volumeof 
tfa»  Arohlv.  laa».  p.  GS.  and  a»»  hIw  p.  68  in  nvanl  to  the  "Crimlnat* 
inMrueliua"  puhliiuixil  on  Dtwinlwr  5tti.  174S. 

■  "OotbuiaehenoocasnrdnunK"  of  17761n3  voti.  (ofton  «omtsponilins 
aliiioat  wonl  tar  word  with  thu  Hnnovi-riMiit. 

* "  Prwiwiiwhe  Cmnlualordnunc"  of  1717.  Sve  mUtlw  thereto. 
ß«iner.  "Beitrt««,"  p.  183,  Abe^,  "Oeacbictit«  dtv  pn-um.  Strafgcwt«- 
Cebaac"  {Neuotodt  )»4\}.  p.  81. 

*"CadflX  Ma.'^iiiiiJ.  bav.  erim.."  17^1.     Aä  to  thb.  see  ß.  r.  Km'tmoier. 

*  "Oennralverordnunr  wixra  dtis  VerfahnE'Ds  in  UntcrsuchunirBacluiQ," 
of  Octobor  'iTlh.  1770.  "iDKlruotion,  dio  AbnlvllunK  der  Marter" 
of  Dooorobcr  2A,  1770.  "Cr<«iw-r«tt>  wi-ei^  diw  Voifaluvnit  in  t'nfrai* 
chuncwAelwn"  of  Aiiril  3Uth.  17s:i.  S<-«  nW  I'fMtnkauer.  '■Hand- 
buob  d*r  netiMt^D  iD  SftehwM»  (fncliionpnt't)  friniiiisl-f'M-eiuIa)'"  (LeipEiK 
1811).  Tor  [lii>  \}e*X  tr«&tmeDl.  wv  ItV^Ji:!'.  "Il>.Dilbufli  ilur  StraT- 
mttfUo  di«  KiiiiiKn-J<'liK  SatOisen  voo  \ri7-i  ln><  auf  iIk-  neuitito  7Mt" 
<I«(iipzig  1833).  1  <Akinann,  "Lcfarbuch  di«  im  KCüiigKich  äachsea  |[ell- 
endoo  CriniiualnvhlA"  iLeipnig  ISm).  Wntke.  "Iliuidbueli  dva 
04mina]>pn>e.  mil  Kiickxk-ht  atif  ÄoluifichiM  n««ht"  (Letpsig  It^Wi. 

*  Whi>n  th«' pn-^wni  Iwxik  wanwriili'D  in  IM80.  foranawardorarainpoli* 
tion  by  lh<-  .\i?B<lom!,' nf  M<>nkl  ami  Polilirnl  Ki>i<-Dn'.  and  ai>p«an-din  1^*82. 
thehiatorv  of  tbv  Knidtadi  jury  was  far  from  heinK  >.■  weir arfitiod  aa  it  ts 
today.  Tb«ra  had  already  1im-d  pttbliibcvl.  on  thr  cirijpn  of  tht-  jury,  th« 
nuthoritativi>  work  trf  Bhonnbh.  "  Dii-  RnialrbunK  dor  8«li«-urge«ehi*." 
which  baa  retained  its  plac«  of  autbontv,  aud  Bicelow'«  two  booke,  tho 
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now  cstfthlished,  a  product  of  the  Itornnn  and  the  Canon  law.  with 
their  deft-cts  mure  nr  lew  aw:etituuletl  ai-cdnhtiK  to  the  ctnintry. 
One  Kurop<^an  nation,  however,  had  resisted  and  escaped  the  conta- 
gion, and  was  destined  later  to  serve,  to  n  large  extent,  as  n  model 
f(»r  the  leiiislatiuri  of  the  Freiidi  Hevulution.  This  was  England. 
By  utilizing  and  developing  those  elements  which  had  to  the 
same  extent  existed  upon  the  continent,  but  had  tliere  become 
sterili-'.  it  bad  constmcted  a  criminal  procedure  uf  its  own,  which, 
though  it  was  not  exempt  from  defects,  was  oral  an<i  public, 
and  offi-riHl  inateriul  «ifegviardst  to  the  defense.  Tliis  result  it 
owed  chiefly  to  two  cauMfs.  the  institution  of  the  jury  and  tlie 
ut-cusatory  pnncipli*.  It  had,  at  the  same  time,  reiluecd  the  pre- 
ttminury  examinations  to  the  limits  of  strict  neceswty. 

The  jury  is  use<l  by  the  Enj;lish  in  both  civil  and  criminal  actions; 
and  in  tTiminal  matters  it  i.s  u.sed  twice  in  the  course  of  mch  action, 
as  the  grand  jury,  or  jury  of  aeeii-ialion,  ami  as  the  ftftly  jurif,  or 
trial  jury.  Altliough  it  is  only  with  these  two  juries  that  we  are 
here  corK:i*riicfl,  it  in  necessary,  tir:tt  of  all.  to  speak  briefly  of  the 
jury  in  general,  and  of  the  ei\HI  jury  in  particular. 

1.  Bninner  established  the  fact,  confirmed  by  the  later  EnglLsh 
works,  that  the  jury  in  Normandy  and  afterwards  in  England,  is, 
in  its  origin  and  earb'  manifestation,  merely  an  application  of  the 
Cario\'ingian  "*  inquisitio,"  a  method  of  proof  etnpIo\-ed  when 
tile  king's  interest»  were  conecnied,  or  those  of  persons  to  whom 
he  eoncetle«!  the  right  of  recourse  to  this  procedure.  It  was  a 
proof  by  witnesses,  but  very  difTerent  from  that  of  the  common 
law,  where  the  witnesses  luul  merely  to  affirm  upon  oatli  a  formula 
settled  by  the  judgment.  In  the  "  inquiätio,"  on  the  other  band, 
he  who  conducted  it  chose  from  among  the  inhabitants  of  the  place 
where  the  deed  was  done  a  a-rlain  number  of  the  most  notable 
and  credible,  and,  binding  tlicm  on  the  faith  of  their  oath  to  tell 
what  they  knew  of  the  matter,  rctreiv«!  their  re]K)rt. 

Tlie  practice  of  the  "  inquisitio  "  was  preserved  in  French  law, 
with  applications  varying  according  to  llie  district»  and  according 

"Placita  AnElo-Normannicn  "  and  the  "History  of  Procodare  in  Eng- 
land." But  thct  writiiurs  uf  PoLLoca  Bad  Maitland.'  of  TuATtn.*  and 
of  Hai.DHwaRTH.'  whicli  r}i«h1  mcb  a  irreal  ÜKlit  upon  tite  (lpvi.-)o|>mt>nt  of 
tjib  Inntitiitioii,  liad  not  yul  «pueared.  Hir  Jamo«  Kil/j»incv  Si>']tli(>u')i 
"llirtory  of  i!ii<(>imiml  lAflrnrKnglmiH"iUwl£wa«puhlii>h'il  in  lKS,'i.*  i 
luivi'llii--rfforp  taken  thi-  opporl unity  in  tin-  proMrnt  tratutnti'-il  cdiiion  lom- 
writ«  (.■oinpK'I.t-ly  my  urit;iiutl  upfounts,  in  lliP  tight  of  th««e  iwlablt*  work». 

■"Tha  ITliUinn'Knclblil.awlwtanitlin  nmciif  KJvMit  1.~3*ala    \!IO^ 
'T^aatr.  "A  f*rrtinnury  TtmUie  on  hvidonoe  il  ihf  ComnnHI  L«*     (Bi^ion,  l»Ml]. 
•  Ui^tUworiM,  -A  Hntory  of  En(|i«ti  Laa^  "  tvl.  1  (lUOU).      1  abail  piiDriiMlly  riw  tL«  two 
laai-nwtitlowil  Tnrhi.  tham  of  Thurfr  itad  Hnldnonli 

*SirJ  P.Strptkm^-KOItuirxalCitaiimlhtti  u  £n^Dil."  3  *vb.,  LSS3. 
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to  the  tinws:  it  was  especially  prcwn-tnl  in  Nonnaiwly.  whenw  it 
[»»Mil  inCu  England  at  the  time  of  the  NnmiAii  Conquest.  It 
was  U3etl  most  uf  ull  tn  ii(!iiiiiiistrutive  niid  fiscal  umttern,  which  is- 
to  be  expect«]  fntm  its  orij^ii.  The  authors  above  niciitioncd 
state  Itiat  a  Kreat  portion  of  the  data  njntained  in  the  "  Dnioeädax 
IJonk  "  HIV  the  result  »f  such  "  inqiiiHitioiips."  ' 

The  jurors  were,  therefore,  originally  witnesses,  and  they  re- 
tained this  leading  characteristic  for  a  kmg  time.  But  they  were 
aiway*  wilncsse»  of  a  partindar  kind.  Not  only  <li<i  they  differ 
from  the  c-ommon  law  witnesses,  but.  from  their  origin,  they  were 
chosen  fnun  amonK  the  ikfEgrvf^tf  uf  the  inhabitants,'  and  tltcy 
were  not  always  interrogate!  minutely,  huf  often  replic«!  by 
a  mere  formula,  which  wa«  like  a  judpnient  ready  preparrd.* 
Thayer  say».  vcr>'  tnily.  that  they  were  "  selected  jx-rsons,"  who 
gave,  upon  interrogation.  "  a  s-worn  answer."  *  The  same  author 
remarks,  moreover,  that  for  more  than  a  century  after  the  OmquesA 
we  are  witliout  information  as  to  tlic  operation  of  tlie  "  inquisltio  " 
in  England.  "  In  trying  to  follow  its  English  hietorT,'  wc  remark 
at  once  that  for  more  than  a  centiin,*  there  is  little  clear,  authori- 
tative information.  We  pet  our  kiiowledpe  mainly  from  the  scat- 
tered aci-ounts  of  cases  In  the  Domesday  |}uok  and  in  chronicles 
and  historiirs.  The;*  have  been  cidlectwl  by  n  conii*tent  and 
careful  hand  in  the  '  Pladta  .-InKlo-Noruianmca '  of  Dr.  Btgelow. 
The  noble  »erica  <if  c.\tant  Eiigli^^b  judicial  rrcnrds  doc»  not  licgin 
until  1 1»4  (Trin.  .>  Hicbard  I ).  (Xir  first  law  treatise.  Glanvill,  was 
«Titten  not  before  1  l-S",  Our  existing  law  reports  begin  not  earlier 
than  two  centuries  and  a  quarter  after  the  Conquest,  in  1292."  *■ 

From  Glanvill's  timr,  however,  the  jury  really  exists,  not  merely 
in  civil,  but  also  in  criminal  matters,  and  we  have  but  to  follow 
the  development  of  the  institution.  It  wa.t,  moreover,  regidalcd 
in  civil  matters  earlii-r  in  Xormnndy  than  in  EnglantI,  in  the  pro- 

'  Thngrr.  •■Rvi(t4>in^."  p,  .')0,  —  //<>('/« irory A.  00.  cil.,  vol.  I.  p.   145. 

•  (W  f-npi-pinlly  til«.  i)m>iim(-nt  of  the  y«ir  K!12,  quoted  by  Plo'K  "  L« 
origlnRt  di'  I'aiirtriiiii'  PrBnii<,"  vitl.  Ill,  p.  .'t^l,  i)i>ii>3  :  "Iimjui-cxhisoimu- 
buB  xiiil  vlt-<'ti!',  tu  ('«■'■liwitiHi  «aiu-U'  M«ri'-  ijnji:«-^»!  ili'mqiii-  nl>  i|w«  viviB- 
(wmito  pt-r  iintiiiaui  itiUmiKat  ft  (Iim-unii  uliMiiir  nil»  v«n<-likU-  tvHiifluailU!« 
juniti  <lixcrant.' 

'  ttr'ii>ner.  "Zeuei^Q- uod   Inquidtionltewfii  dor  KorolinRÜPbeii  Zeit." 

Bl.'i7:  "Nichl  ini trier  gt'licn  Hio  AiiBsaecn  dor  G(>8oliu-orxDi'n  a>  sehr  in*« 
Mnil.  IlnuHz  wi-nli-n  li*-  Im  rfprK-thon  kn&ppon  Form  abet«t<tn'n.  wiodle 
Z«uci'D*iiH«gr,  vrlchi'  iH-luinnlli'-li  miluiiler  Tlmt-  uixl  Kfi-htKfnMW 
SUgk-lch  uiiifniHN'ii.  Oil'  .\iii«isi-  Iwxohrtiiikt  Kit-li  nuch  tH'i  den  fioo-hwom- 
n«l  niohl  M'llcii  uiir  di''  ■■infwlii.  Knrmd  l{"  ph"  'Irl-rl  n^/r  Pitro 
funnt  Mvittno.  M>  da^dii-  NctK-iui-uir4licntii(>mruU\  n'rii:'li<:  <lt-II  KJRM^Ineo 
zti  diner  Au»s>K^  vt'miit»ssi'ii.  lali-ni  bli-ilMm.  Die  Aummki-  lial  in  m>|- 
clii-n  KAIIpo  den  Charakter  eine«  Aus«|irue]ie«." 

'  Tha^tr.  "  Kvideiioe."  |».  4&.  *  /6id..  p.  50. 
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ceediiif;  of  "  recogiiitiones," '  and  we  shall  see  presenüv  that  it 
was  iiit ro(Iu€i*i]  at  a  later  date  and  with  greater  difficulty  in  miues 
than  in  nvil  attiims.  F«r  the  inomrtit  I  mrn-ly  wisli  to  statt  in 
what  wnse  its  ((eii^ral  and  civil   development  took  place. 

The  in^ttitution  %vas  slow  iii  taking  definite  shape.  Certain 
cha^actlTi^ti('^  which  njyjK'Hr  «Äscntiiil  to  the  Knt;lis]i  jury  wert-  nut 
settled  until  very  late.  Tlius  the  nnmWr  of  twdve  jtirors,  which 
would  nppcnr  to  bo  one  of  ihe  fundiiinental  points  in  the  nrgniiiyji- 
Lioii  of  the  trial  jury,  was  not  settled  until  a  soim-wluit  late  date. 
Not  only  has  the  grand  jury,  the  jur^-  of  accusation,  remained  at 
twenty.foiir  jurors  (twenty-three  in  reality,  in  order  that  the  ma- 
jority of  iwclvt-,  entailiii};  the  arraittnraeiit.  can  couie  into  play), 
but  t)ie  early  constitution  of  the  civil  and  ]ictty  jury  was  rather 
fluctuating  and  complicated.  It  inehideH.  besides  the  knights  and 
the  '■  legales  homines  "  of  the  county  and  the  "  hundred."  men 
from  the  four  "  villie  "  adjacent  to  tlie  placv  where  the  event» 
happened.'  A'arions  conihinations,  moreover,  were  formed,  some- 
times of  multiple  juries  and  separate  juries  for  the  same  matter.* 
Then,  for  tlic  petty  jury,  we  sec  the  figurra,  without  being  fixed 
and  unchangeable,  usually  being  settled  at  the  number  twelve, 
and  oscillating  around  that  number,  —  fourteen  and  sixteen,  for 
instance,'  and  sometimes  ten  or  eleven.  About  tlte  end  uf  the 
1300»  the  necessity  for  a  jur\-  of  twelve  members  wa^  finally  re- 
garded as  essential.*  Although  it  was  the  old  elements  which 
conduced  to  tlmt  result,  llicy  touk  cfrci-t  very  slowlj'.  'Flic  in- 
trinsic merits  recognized  in  the  niiml>er  twelve,  and  its  multiples 
and  siibmultiples,'  also  undoubtedly  played  a  part  in  the  matter,' 

Another  characteristic  and  ioiportant  feature  of  the  English 
jury  is  that  its  verdict  must  be  unanimous.  This  was  a  safeguard 
which  wouhi  ap[H-ar  to  be  fundamental.  But  this  was  not  an 
original  rule.     It  was  perfectly  natural,  for  it  is  in  conformity 


'  Tttagcr,  "Evidi-HMt," 
'  /ftiJ,.  pp.  53.  83.     Ti 


..53-55,56. 

la  appeanuice  of  tlie  four  "vill»"  in  the  pro- 


ceedinp  appeam  lo  tally  with  very  old  ideas.  A  chapt(T  of  the  "Ijex 
Salicä  treat.s  "do  liominein  inter  duns  villas  oceiftam'*  iMerkel's  edition, 
t.  Ti).  The  uew  jury  chaTi;i>(l  with  the  trial  of  Ihe  nitjiubtt«  of  s  former 
jury,  accused  of  »ml vernation  by  (ld  "attaint,"  usaiüly  con«ial«d  of  tn-caly- 
four  mt>inl>erK  iThttytr,  p.  86). 

•  Ihid..  p.  m. 

•  Ibitt.  notably  pp.  ,'13,  57,  61-63,  82,  S4.  8«. 

•  /fnrf.,  pp.  N8.  89. 

•  Ibüt..  p.  W.  —  CJ.  "Biillof  Boiiifftpe  VIIl,"  prw«iing"LiberSextU8": 
''SpEiariuni  (qui  est  nuiiicni»  perfeeluu)  llbrurum,  UIo  «iljuncto.  com- 
prehendoDs." 

'  Upon  this  f)uesli<c>n  of  ihe  number  of  jurors  fljted  at  twelve,  tuo 

149,  l&S  H  9tq.  —  Cf.  BlaektloHt»  "t'om- 


Hiilä»ti'ai1li,  op.  cU..  Vül.  I,  pp. 

m(Wt«rie(i,"  Book  IV,  p.  30^. 
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with  the  primitive  tendencies  of  the  popular  mind.  We  often 
find  it  in  the  old  elections.  But  it  was  not  enjoined  upon  the 
English  jurj-  during  the  early  ages  of  its  existence;  a  majority 
was  sufficient.'  A  passage  quoted  by  Stephen  from  Britton  is 
quite  emphatic  and  suggestive  in  this  respect.  "And  afterwards 
let  the  jurors  be  charged  of  what  fact  they  are  to  speak  the  truth, 
and  then  go  and  confer  together  and  be  kept  by  a  bailiff.  ...  If 
they  cannot  all  agree  in  one  mind,  let  them  be  separated  and  exam- 
ined '  why  they  cannot  agree ;  and  if  the  grater  part  of  them 
know  the  truth  and  the  other  part  do  not,  judgment  shall  be  ac- 
cording to  the  opinion  of  the  greater  part.  And  if  they  declare 
upon  their  oaths  that  they  know  nothing  of  the  fact,  let  others  be 
called  who  do  know  it."  '  It  was  only  about  the  end  of  the  ISOOs 
that  the  rule  of  the  necessity  for  unanimity  was  introduced.*  It 
was,  apparently,  a  consequence  of  the  other  rule  which  required 
twelve  jurors  to  constitute  a  petty  jurj- ;  it  was  thought  that  the 
declaration  of  tweh'e  jurors  was  necessarj'  to  make  a  valid  ver- 
dict and,  the  jury  comprising  it  being  henceforth  solely  and  essen- 
tially twelve  in  number,  that  it  was  their  unanimity  which  was 
necessary.* 

The  jurors  being,  originally,  witnesses  of  a  peculiar  kind,  and 
not  judges,  no  means  of  proof  were  at  first  produced  before  them, 
neither  witnesses,  nor  other  proof.  It  was  they  themselves  who, 
in  a  way,  produced  proof  to  the  Court.  Fortescue,  who  was  chief 
justice  of  the  King's  Bench  from  1442  to  1400,  in  his  essay  "  De 
laudibuR  legum  Angliip,"  probably  written  before  1470,  contrasted 
this  sjstein  of  i)roofs  with  that  of  the  proof  b>'  witnesses  (especially 
in  civil  cases)  in  use  upon  the  continent.  "  Slender  in  resource 
must  he  be  thought,  and  of  less  indjistry,  who  out  of  all  men  he 
knows  cannot  find  two  so  void  of  conscience  and  truth  as  to  be  will- 
ing, for  fear,  favor,  or  advantage  to  go  counter  to  the  truth.  .  .  .  • 
Who  then  can  five  in  property  or  person  under  law  like  this,  giving 
such  aid  to  any  one  who  would  harm  him  (c.  21).  Under  that 
system  (c.  23)  justice  constantly  fails  from  the  death  or  failure 

'  Thayer,  "KvidoBoe,"  p.  82  el  seq.  —  Holdsirortk,  vol.  I,  p.  157  et  seq. 

'The  role  of  witnesses  is  apparent  here  as  well  as  that  of  jurors;  it 
recalls  certain  "inquisitiones"  of  the  Carlovingian  monarchv. 

'  Brillon,  Xichol  g  Edition,  p.  31.  —  Slephen,  op.  cit.,  I,  p.  258. 

"  Thayer,  "  E\-idcnce,"  pp.  88.  89. 

*  In  the  gjand  Jury  or  twenty-three,  a  majority  ot  twelve  is  still 
sufficient. 

'  In  the  1400a  and  the  early  1500s  suborned  and  bribed  witnesses  were 
numerous  in  France.  Rabelais  is  full  of  satire  on  this  point.  Reform 
was  brought  about  in  this  respept  in  1566,  by  the  Ordinance  of  Moulins, 
which  restricted  testimonial  proof  in  cml  matters  to  unimportant  actions. 
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of  witnesses.  In  England,  on  the  other  hand  (c.  25,  26)  the  wit- 
nesses must  be  twelve;  they  are  chosen  by  a  pubUc  official  of 
high  standing,  acting  under  oath,  from  among  persons  of  the 
neighborhood  where  the  matter  in  question  is  supposed  to  exist 
or  take  place,  men  of  property,  indifferent  between  the  parties, 
subject  to  challenge  by  both,  acting  under  oath,"  '  The  method 
of  the  constitution  of  the  jury  also  rendered  possible  the  opera- 
tion of  such  a  system  in  early  days.  The  jurors  were  not  taken  in- 
differently throughout  the  whole  county.  They  must  be  men  of 
the  neighborhood  "  de  vicineto." '  The  sheriff  always  chose  a 
certain  number  of  them  in  the  same  "  hundred  "  where  the  affair 
took  place,  and  these  had  frequently  a  decisive  influence  over  the 
others.'  It  was  according  to  their  own  knowledge  of  the  facts 
that  the  jurors  decided,  and  not  according  to  proofs  furnished 
them  by  a  regular  procedure ;  in  1499  their  verdict  was  approved 
although  it  was  rendered  without  any  evidence  having  been  pro- 
duced before  them  previous  to  their  separation.* 

They  had,  however,  certain  means  of  getting  information  pri- 
vately. They  were  allowed  to  make  a  visit  and  entry  upon  the 
places,*  and  they  must  sometimes  have  heard  witnesses  then. 
The  parties  were  allowed  to  give  information  to  the  jurors  before 
the  trials.  "  Long  afterwards  it  was  regarded  as  the  right  of  the 
parties  to  '  inform  '  the  jury  after  they  were  empanelled  and  before 
the  trial."'  In  1361,  in  a  real  action,  the  officer  charged  with 
the  custody  of  the'  jurors  received  a  box  containing  a  deed  which 
he  transmitted  to  the  jurors.' 

But  the  admission  of  the  methods  of  proof,  testified  to  before 
the  jurors  in  open  court,  and  placed  at  their  disposal,  was  arrived 
at  slowly  and  with  difficulty.  It  began,  it  would  seem,  by  the 
submission  to  the  jurors,  for  their  examination,  of  written  and 
authentic  writings  {charters  and  other  documents),"  This  kind 
of  proofs  was  even  what  appears  to  have  first  borne  the  name  of 
"evidence."*  Then  the  practice  extended  its  scope;  and  the 
comparison  of  documents  not  authenticated  was  allowed.'"  But 
progress  was  attended  with  more  difficulty  in  regard  to  witnesses. 
The  storj'  is  admirablj'  told  by  Thayer."  At  first  there  were 
admitted,  following  a  tendency  common  to  many  sj-stems  of  old 

'  Tkaj/er,  "Evidence,"  p.  130  summarizing  Forteacue. 

'  Ibid.,  p.  90.  "  Ibid.,  pp.  90,  92. 

<  Ibid.,  pp.  132,  133.  •  Ibid..  p.  167. 

'  Ib/d.,  pp.  91,  92.  '  Ibid.,  p.  110. 

'  Ibid.,  p.  104.  '  Ibid..  p.  104. 

">  Ibid.,  pp.  106.  107.  "  Ibid.,  pp.  105-133. 
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lav.  only  dociimeiitary  witnpsses.  in  confirmation  of  the  rfocii- 
ments  (n  wliicli  they  had  bppn  witnesses.'  (iradually,  howover, 
tc^t imoniat  proof  wa:*  mon;  frx-cly  mlniilttil.  From  tin,-  first 
half  of  the  i:tOIJs  the  witni-ssc-s  fir*-  clearly  distins'iishwl  from  the 
juror«.'  But  thiritiw  the  ivli<ile  nfthe  14lH>s,  there  are  only  vnhin- 
tary  witncsst-*.  and  ihta«-  njuld  only  ti'^tify  wiib  the  aiuhoriiy  of 
the  Court.*  And  they  often  iticurrcd  a  heavy  liid^dity  by  the 
mere  fact  of  giving  their  testimony.  Wliat  iipjie;irs  to  liave  playnl 
an  iiu|)ort»nt  part  hi  tlii;*  dtveloprnt-nt  •wnn  tlit-  intervention  of 
Uie  counsel  of  tile  pKrtiL-;<,  who  had  a  gn-iil  iritluenee  from  the  I'^DOit. 
11»'  explaimtirin  timde  hy  them  of  the  phiis  urjied  l»y  iheir  clients 
in  the  statements  of  tounsci  carried  (;reat  weight,  aitd  in  the 
]4U()»  were  oven  rpgnrdcd  «s  fviden«-.*  They  aniiotincrd  nml 
explained  Üie  testimony  which  it  was  in  ihtnr  jkiwcf  to  hriiiR, 
and  the  hearinji  of  that  was.  in  a  raea.surr,  a  supplement  to  the 
t*tHtenK-nt.  It  often  hapgH-neil  tlwl  the  witrie*srs  Announced  by 
the  counnel  were  nut  heard;  but  even  in  the  l-MKls  they  were 
not  usually  in  <'ourt.^  It  was  in  the  I'lrtta  that  tlie  grncrul 
rule  was  at  last  introduced,  accordinfi;  to  nliirh  the  witnesses  testi- 
fiod  in  open  court,  before  the  jurors,  and  wore  examined  by  the 
Court  or  tlie  jnr()rs.'' 

Bill  now  ihat  the  |>ronf»  were  produced  before  them,  the  jnrors 
neeessarily  bt-eaene  judges  —  judi9>ä  of  the  fact .'  and  ceasetl  to  be 
witncs:*«.  Tliflt  involved  two  thinjfs.  lA)Kintlly,  the  jurors 
must  altogether  <'ease  to  plav'  the  part  of  witiiesi#«,  (Xlierwise, 
confusion  would  arise;  two  kinds  of  witnesses  Appearing  in  the 
caae.  unr  set  at  the  same  time  judKing  the  testimony  «if  the  otJicr.* 
But  although  the  status  of  judges  of  the  fact  became  more 
and  more  dominant  as  regard*  the  jurors,  the  re-sult  was  slow  tn 
takinK  place.  In  l(>7().  in  Busliel's  ease,  the  ('ourt  of  Common 
Pleas,  in  an  opinion  of  Clnef  .lustice  \'au^lian,  »till  lulmitted 
very  plainly  that  the  jurors  could  rely  upon  the  proofs  of  which 
they  had  a  "  private  knowledge."  and  which  were  unknown  to  the 
Court.  "  The  judges  cannot  know  all  the  evidemre  which  the 
jur\*  goes  upon  ;  they  have  much  other  than  what  is  given  in  court. 
They  are  from  the  viciiiage.  because  the  law  supposes  them  to  be 


<  TAaMT.  "Evideom,"  pn.  02  W  an.,  102,  113. 

»  /Md.,  p.  100-  •  Ihid.,  pp.  129,  130. 

•  Ibid.,  pp.  112.  no.  *  Ibvi..  pp.  111).  121-123. 

•  Ibid..  pp.  Ifri,  lin.     Cf.  upon  llw  whoh)  libtury  of  witiie«ai9,  HoUi*- 
WOtlk.  op.  ril..  I.  l.'vS  rl  itq. 

I  '  rAojMT.  ■■Eiidweo."  p.  IGTirl»*^.     floldtwrth,  op.  c».,  I,  p,l6i  tttt^. 

•  TiMt/'r.  "Eridenw."  p.  1.17. 
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able  to  decide  the  case  though  no  evidence  at  all  were  given  in 
court  on  either  side.  They  may,  from  this  private  knowledge  of 
which  the  judge  knows  nothing,  have  ground  to  discredit  all  that 
is  given  in  evidence  in  court."  '  No  doubt  it  had  been  endeavored, 
by  the  doctrine  of  "  maintenance," '  to  repress  the  abuse  of  the 
influence  which  one  juror  might  be  able  to  exercise  o\'er  the  others 
in  favor  of  one  of  the  parties.  But  the  principle  remained  intact ; 
the  jurors  could  use  and  rely  upon  their  personal  knowledge. 

This  principle,  however,  wasdestined  todisappear;  it  was  essential 
that  the  jury  should  be  ledtodecide  solely  upon  the  proofs  furnished 
in  court.  But  that  rule  was  introduced  slowly  and  gradually. 
The  court  began  by  inviting  those  of  the  jurors  who  possessed  a 
personal  knowledge  of  the  facts  to  produce  it,  as  a  witness  would, 
in  open  court.^  Finally  it  became  a  rule  of  law  that  the  jurors 
could  not  rely  upon  their  personal  knowledge,  but  only  upon  the 
evidence  produced  in  court :  "  It  was  necessary  to  accompany 
this  practice  by  an  endeavor  to  make  the  jury  declare  publicly 
their  private  knowledge  about  the  cause.  This  effort  prospered 
but  slowly.  The  old  function  of  the  jury  was  too  deeply  ingrained 
to  give  way  in  any  short  time ;  the  judges  long  contented  themselves 
with  advice,  with  laying  it  down  as  a  moral  duty  that  the  jury 
should  publicly  declare  what  they  knew.  But  while  the  jury's 
right  to  go  upon  their  private  knowledge  was  emphatically  recog- 
nized in  1670,  and  continued  to  be  allowed  in  the  books  well  on  into 
the  next  century,  yet  the  enlarged  practice  of  granting  new  trials, 
and  the  growth  and  development  in  the  seventeenth  and  eighteenth 
centuries,  was  steadily  transforming  the  old  jury  into  the  modem 
one ;  and  at  last  it  was  possible  for  the  judges  to  lay  it  down  for  law 
thatajury  cannot  give  a  verdict  upon  their  private  knowledge."  * 

The  English  law  had,  in  this  way,  applied  to  the  jury  one  of 
the  fundamental  rules  of  the  Romano-Canonic  system,  as  that 
governed  upon  the  continent;  it  was,  indeed,  its  point  of  depar- 
ture that  the  judge  must  judge  "  secundum  allegata  et  probata," 
and  that  he  must  take  into  consideration  only  those  facts  which 
he  knew  as  a  judge  and  not  as  an  individual. 

I  have  said  that,  to  make  the  jur>'  true  judges  of  the  fact,  a 
second  element  was  essential,  and  that  also  related  to  the  system 
of  legal  proofs.  It  was  admitted  that  the  jury  must  decide  accord- 
ing to  the  evidence,  the  testimony.*    But  that  was  open  to  two 

>  Thayer,  "Evidence,"  pp.  167.  168. 

>  /(nrf.,  p.  128  el  aeq.  ■  HoUtworfh.  Op,  CÜ.,  I,  160. 
•  Thayer,  "Evidence."  p.  170.                       *  llrid..  p.  162. 
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constructions.  In  the  first  plaw.  it  miglit  be  understood  as  apj)ly- 
ing  the  system  of  "  moral  pnmfs,"  that  is  to  say,  making  thr  mn- 
vi[Kriu«iit  uf  the  jur\  the  sole  nile  by  which  to  wei^h  the  vahic 
of  the  t*Ätimony  and  the  evidenee  in  genoral.  It  ciiiinot  be  doubtt'd 
that  this  was  the  nilc  firtt  of  all  fulluwinl,  and  it  was  a  necrKsiiry 
cuuscqueace  of  the  ride  allowing  a  juror  to  decide  according  to  hia 
privatv  knowledge:  "An  independent  origiiiul  kiiowk-dgt-  vt  the 
facts  wa»  attributed  to  the  jur>'.  ami  not  a  merely  inferential  and 
reoMiued  knowledge.  So  long  as  this  theor>'  was  true  and  na;» 
really  a  eontrulliiig  feature  uf  trial  by  jur^',  witnesses  must  nee<ls 
play  a  verv  subunliiiate  part.  They  were  not  necessary  in  aity 
case,  ^^1len  they  appeamt,  the  jury  could  disregard  all  they  said  ; 
and  should,  if  it  were  not  »c-eordant  with  what  they  knew.  Gnul* 
ually  it  n-as  recoRiiiKed  tliat.  while  the  jury  oitght  nut  Iw  houiKl  by 
the  testimony,  yet  they  had  a  right  to  believe  it,  and  that  they 
were  the  only  ones  to  judge  »f  it»  ePHÜbllity."  ' 

Hut  the  juridical  minds  of  the  Knglish.  at  an  early  date,  derided 
•gainst  IhU  complete  inde)H'iidrn(T  of  the  jur>',  as  .s>  underAt>KH). 
It  was  always  admitted  that  the  e<^ittrt,  tliat  is,  the  judges,  must 
direct  it  and  exercise  a  certain  enntrol  over  it.  It  was  always  the 
presiding  judge  who  hwl  llie  function  of  "  eharginj; "  the  jury, 
that  is,  reminding  them  of  thnr  duties  and  |Miiiiting  out  ta  tliem 
the  questions  whieh  they  had  to  solve.  .\ik1  iu  good  time  the 
theor>'  of  h-gal  priMtfs  took  shape  in  civil  matters,  dei^tinrd  Ixi  h-ail 
t«  the  mndern  law  of  evi<letiee.'  'Plie  pnwfs  were  objective,  and 
the  judge  hml  to  follow  thorn ;  should  the  jtiri,'  not  bo  made  to 
respect  them?  Mu^t  the  onirt  allow  thcni  to  n-mler  venlicta 
contrarj-  to  the  manifest  proofs,  "against  law  and  evidence  "?* 
It  was  thought  not ;  but,  on  the  contrary,  that  the  jur>*  should 
be  puiiiühuble  when  it  n-ndereil  an  arbitrary  verdict,  und  one  coii> 
trary  to  the  taw :  "  It  became  the  chief  question  whether  they  had 
8ti<3i  evidence  before  them  as  jiiatified  their  verdict.  If  they  had, 
tJiey  were  not  punidtalilc."  *  But  how  were  the  jury  to  be  com- 
pelled toac-t  thus  ?  ■'  If  they  ha<l  not  (sufficient  evidence), why  pun- 
ish them  for  what,  perhaps,  they  di<i  not  know  ?"*  Theold  Knglish 
law  recognized  a  imn-eetling,  the  "  attaint."  by  which  the  injured 

*TAa(pn-.  "Ex-idwooe,"  pp.  137.  138,  Se«  al».  upon  th*  qufmtion  of 
"moral  proofs"  mmI  "Iccal  proofti,"  iM..  pp.  lOS,  lOV.  Ill,  lU,  120,  133, 
)37,  IW.  140,  l«2.  )&1. 

■  it>i<l..  p.  179  <l  rrv. ;  (_'h.  YI,  p.  263  tl  wa. 

*/bi</..  jip.  KH.  1(3>.  169.  181. 

*/fcirf..  p.  138. 

*  /M.,  p.  138  {Mi  b  tiie  retnaiader  of  paiM««  dtad  in  the  prnMd- 
ing  note). 
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party  could  have  the  jurors  who  had  rendered  an  unjustifiable 
verdict  sentenced  to  severe  punishment  and  could  also  have  the 
reversal  of  the  judgment  pronounced.  This  form  of  action,  origi- 
nally restricted  to  certain  hypotheses,  becaoie  generalized  (except 
in  criminal  cases) ;  the  accused  jurors  were  judged  by  a  new  jury, 
who  could  only  consider  the  evidence  produced  on  the  first  trial.' 
But  this  method  was  ineffective ;  the  proceedings  were  complicated, 
and  the  jurors  for  the  "  attaint  "  were  indisposed  to  serve  against 
those  of  the  first  action.  The  "  attaint,"  therefore,  fell  into  desue- 
tude.^ Another  system  was  then  introduced ;  the  guilty  jurors 
were  proceeded  against  penally,  for  the  infliction  of  an  arbitrary 
penalty  or  imprisonment.  Numerous  prosecutions  took  place, 
under  these  circumstances,  before  the  Star  Chamber,  especially 
on  account  of  acquittals  in  politics!  actions.*  After  the  abolition 
of  the  Star  Chamber,  the  courts  of  common  law  were  themselves 
in  the  habit  of  sentencing  to  imprisonment  or  tine  jurors  whom  they 
considered  guilty  of  having  rendered  groundless  verdicts,  contrary 
to  the  court's  directions.^  But  the  law  changed.  In  1670  it 
was  finally  settled  in  Bushel's  Case  that  the  jury  could  not  thus 
be  condemned  under  these  conditions,  as  they  were  judges  of  the 
fact.* 

The  courts,  however,  bethought  themselves  of  another  pro- 
ceeding, which  had  received  prior  applications,  but  which  was 
enlarged,  extended  to  new  hj-potheses,  and  which  contained 
nothing  penal.  It  was,  to  consider  the  verdict  as  void  and  to 
grant  the  party  complainant  a  new  trial.  "  The  courts  found  a 
remedy  by  a  simple  extension  of  their  very  ancient  jurisdiction 
of  granting  new  trials  in  case  of  misconduct.  If  a  jurj'  should 
accept  food  from  one  of  the  parties  while  they  were  out,  or  should 
take  from  him  a  paper  not  delivered  to  them  in  court,  and  should 
afterwards  find  for  him,  the  court  would  refuse  judgment  and 
grant  a  new  '  venire.'  ^\'hy  not,  then,  if  the  jurj-  should  go  plainly 
counter  to  law,  or  should  give  an  irrational,  absurd,  or  clearly 
false  verdict,  do  the  same  thing?"'  This  practice  developed 
in  the  second  half  of  the  lOIXls  and  in  the  ITOfls,^  and  English 
judges  had  thereby  arrived  at  the  point  of  imposing  upon  the 
jurj-  a  system  of  legal  proofs.  Thi.f  is  what  makes  the  English 
jury  so  different  from  the  French  jury,  in  criminal  cases  (although 

'  Thayer,  "  Evidence,"  p.  143  el  seq. — Holdswortk,  op.  cit.,  I,  p.  165  el  teq. 
'  Ibid.,  "Evidence."  p.  149  el  aeg.  '  Ibid.,  pp.  162,  163. 

*  Ibid.,  pp.  163,  164.  •  Ibid.,  pp.  16&-168. 

*  Ibid..  p.  169;  ef.  p.  139. 

'  Upon  the  growth  of  new  trials,  Be«  HoldiwoTlh,  op.  eil.,  I,  p.  169  et  »tq. 
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n  new  trial  is  not  gntnt«!  as  a  ^iieral  rule  m  Fii^tlatid) ;  the  French 
jury  fnllowing.  »nd  even  exag^rating.  the  system  of  moral  proofs. 
The  English  syöt«.'Ui  o1  Itgtil  prtmf»  —  thv  "  Imw  wf  i-vidciKf  "  — 
i»,  moreover,  very  wide  in  a  certain  sense :  all  raetliod*  of  evideivee 
arc  alwuy«  ndmitted.  on  principle:  but,  to  cnnstitute  e\H(lence, 
the  <lula  otfcrcd  ituKlit,  in  audi  uikI  such  a  OLäc,  to  present  pre- 
acribed  ehiiractcmties ;  for  instance,  witnesses  who  have  only 
h^arnwl  facts  from  hearsay  are  not  cnmpetent.  The  judge  tells 
the  jury  what  coiisiitute»  evidence  ami  what  does  not,  uiid  they 
must  follow  hi»  instructions  under  luiin  of  seeing  the  verdict  (io 
civil  iu'tions)  set  aside  by  tlie  grunting  of  ti  new  trial  hy  a  litfEtHT 
court.  The  instructions  given  by  the  judge  to  die  jury  are  ihua 
of  vital  ini])orliince,  and  under  the  existing  law  a  new  trial  ought 
also  to  be  given  in  ease  of  uiis(Jire<lion  by  the  judge. 

2.  The  application  of  the  jury  to  crimes  pR-seiits  certain  Hpeeial 
feature».  It  Vgan.  it  would  seem,  by  the  jury  uj  aroixalwn,  or 
grand  jurj'.  It  distinctly  iipiK«rs  in  tlie  Clarendon  Asaizc  of 
1104.'  It  is  manifestJy  an  a])pli(ati"a  of  the  jur>'  of  denuncia- 
tion, which  we  have  seen  in  tlie  Capitularies  and  the  Churrh 
pmeedure.  The  jurors  were  obliged  to  denounce  the  culprits 
of  whom  they  knew  a»  to  crinu-s  «[»efihitl  by  the  authoritir».  But 
the  denuoclution  thus  made  <1id  not  entail,  hs  a  iieceKs£.ri,'  conse> 
qnenee.  that  the  persons  demmiiced  should  be  tried  hy  a  jurj-. 
It  would  seem  to  be  lawful  thnt,  «ei-ording  tn  ihc  tradition  of  thi» 
system,  they  iJioidd  exculpate  themselves  by  tlie  "  onleals " 
or  by  the  oatli-lielpers.  "  co-jurantes  "  ;  but  the  Assise  itself 
U]i|K-art  to  discurd  the  onleals  in  favor  of  another  solution,  which 
it  does  not  clearly  indicate,  except  as  to  impfii^onment,  which  may 
bo  of  prolonged  duration. 

'Ilic  trial  6.V  jiin/  was.  however,  already  there,  and  it  is  kno«Ti  to 
Clanvill,  who  descrilfcs  it.  He  already  calls  it  by  its  name  of 
"  inquest  by  the  country  " ;  ho  who  submits  himself  to  it  is  said 
to  refer  to  the  "  patria  "  —  to  the  ci>untry.  But  it  makes  its 
appearance  with  a  wry  notable  cluiract*Tistic,  and  one  wliich  it 
will  retain,  partially  at  least,  do«ii  to  the  1S(K)».  Trial  by  jury 
must  lie  expressly  acce/jtof  by  the  accused.  He  cuuhl  not  merely 
declare  whether  he  ackn(iwlrdg«l  himself  to  be  guilty  (in  which 
case  sentence  followed  without  further  procedure),  or  whether 
he  claimed  to  be  innocent  (jjleaded  guilty  or  not  guilty),'  but  must 


'  Thaver.  "  Eiidenoe,*"!).  SJ.—HoldtmrU,.  I.  147. 
•  Cf.  "TrJs-anHentte  Cäutnm«  do  Breisfn^e,"  Planioft  edition.  «.  lOI, 
p.  144. 
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also  expressly  declare  that  he  "  put  himself  upon  the  country." 
This  was  even  a  rule  which  would  be  retained  in  the  arraignment. 
He  who  remained  silent  and  persisted  in  not  making  this  declara- 
tion could  not  be  tried,  either  as  confessing  or  denying.  To  com- 
pel him  to  accept,  a  horrible  torture  was  made  use  of,  the  "  peine 
forte  et  dure,"  which,  however,  came  into  vogue  gradually,'  and 
which  is  well  enough  known  to  us,  for  it  is  described  by  Victor 
Hugo  in  his  novel,  "  L'homme  qui  rit."  It  would  have  been  a 
simple  enough  matter  to  regard  this  silence  as  equivalent  to  a 
confession.  Bracton  already  suggested  this  solution  in  the  1200s ; 
but  it  was  only  adopted  by  the  English  in  1772  in  the  majority  of 
cases,  and  absolutely  in  1827.^ 

\Vhat  was  the  reason  for  this  necessity  for  acceptance?  Vari- 
ous reasons  are  given  by  the  English  authors.  According  to  some, 
it  arose  from  the  fact  that,  proof  by  jury  having  succeeded  the  old 
methods  of  proof,  which  had  never  been  abolished,  the  consent  of 
the  defendant  was  necessary,  so  that  the  proceedings  should  be 
regular ;  it  was,  in  a  way,  a  renunciation  on  his  part,  of  his  right 
to  make  use  of  the  old  methods.  Others  (and  this  is  funda- 
mentally the  same  idea  in  another  guise)  claim  that  it  is  merely 
an  application  of  the  "  jurata,"  which  was,  in  civil  matters,  an 
application  of  the  jury,  which  latter  intervened,  aside  from  any  law- 
ful provision,  from  the  consent  of  the  parties  to  the  cause.'  But 
it  would  seem  that  another  derivation  is  possible.  The  inquest  by 
the  country,  in  our  ancient  France,  had  to  be  accepted ;  now,  the 
English  trial  jury  bears  the  same  name,  and,  in  its  origin,  is  cer- 
tainly a  descendant  of  that  institution.  We  have  even  seen  that, 
in  Normandy,  when  the  inquest  by  the  country  had  replaced  the 
ordeals  in  criminal  matters,  imprisonment  "  with  little  to  eat  and 
drink  "  was  used  to  compel  the  accused  to  accept  it. 

The  criminal  jur\-  was  not  yet  much  in  use  in  Glanviil's  time.* 
But  it  gained  ground  in  the  12003  and  especially  in  the  ISOOs.* 

'  Thayer,  "  Evidence,"  p.  69  et  seq.  This  erelong  confliat«d  in  a  horrible 
proceedine.  The  prisonpr  was  put  in  a  dungeon,  and  Btret«hed,  naked, 
upon  his  back ;  an  iron  weight,  as  htavy  aa  he  could  bear,  was  placed 
upon  him,  and,  for  suHtenancc,  he  was  giv(;n,  the  first  day,  nothing  but  a 
piece  of  bread,  the  second  day,  thrc«)  mouthTuls  of  stagnant  water,  found 
nearest  to  the  prison,  and  ho  on,  on  altemat«  days,  until  he  died  or 
answered.  Before  pronouncing  this  sentence,  a  triple  admonition,  "  trina 
admonitio,"  was  made  to  him,  n^-Alling  what  we  have  found  in  our  own 
proceedings  against  voluntary  mutes.    Bee  Blackitone,  IV,  p.  327  el  teq. 

>  HoldswoTlh.  I,  pp.  l.'Nt,  ifA. 

'  Thayer,  "Evidence."  pp.  .19  et  geq.,fß  el  leq.  —  H<^swortk,  1, 151  el  teq. 

'  Thayer,  "  Evidence."  p.  04. 

*  Ibid.,  p.  67 ;  see  the  information  as  to  the  years  1307  and  1346  there 
given,  and  especially  the  notable  bull  of  Clement  V. 
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However,  the  old  procedure  by  battle,  the  "  appeal,"  always 
remained  in  existence;  it  was  not  to  be  abolished  until  iii  the 
1800  s.  While  that  is  true,  it  gradually  lost  public  favor.  At  an 
early  date  the  exception  "  de  otio  et  atia  "  could  be  opposed  to  an 
appeal,  allowing  the  accused  to  claim  trial  by  jury.'  But  the  event 
which  most  contributed  to  render  the  use  of  the  jury  usual  was  the 
suppression  of  the  ordeals,  decreed  by  the  Lateran  Council  of  1219.* 

But  (la>-ing  aside  the  number  of  jurors)  how  was  the  petty  jury, 
the  trial  jury,  coraposed  ?  It  seems  highly  probable  that,  most 
frequently,  the  jurors  were  taken  from  among  the  members  of  the 
grand  jury,  to  judge  the  affairs  of  the  same  "  inquiaitio."  It  there- 
fore happened  that  it  was,  in  part  at  least,  the  same  persons  who 
in  the  first  place  decided  upon  the  arraignment,  and  then  upon  the 
guilt  of  the  accused.  But  a  reaction  set  in  ;  it  was  acknowledged 
that  the  grand  jurors  and  the  trial  jurors  ought  to  be  different 
persons,  and  from  tlie  beginning  of  the  1300s  the  accused  could 
challenge  whosoever  had  made  a  part  of  the  grand  jurj'  for  that 
reason  alone,*  The  system  of  challenges,  in  effect,  was  established 
at  an  early  date ;  it  is  a  feature  differentiating  the  jurors  from 
witnesses  and  assimilating  them  to  judges.  The  dignity  of  the 
jury,  moreover,  alwaj's  continued  to  increase,  and  in  the  1500s 
Thomas  Smith  calls  them  "  the  representatives  of  the  people."  * 

The  criminal  jurj-,  like  the  civil  jury,  first  of  all  judged  without 
"  evidence,"  without  witnesses  testifying  before  them.^  The  ju- 
rors were  deemed  to  have  made  each  his  own  inquiry  beforehand. 
Only  the  party  com])lainant,  the  pursuer,  was  permitted  to  ex- 
plain the  case.  A  passage  in  Britton,  quoted  by  Stephen,  and 
which  we  ha\e  already  used,  furnishes  important  information  in 
this  respect.  "We  will  also  that  any  man,  when  he  is  indicted 
of  a  crime  touching  life  and  limb  and  perceives  that  the  verdict 
of  the  inquest  upon  which  he  has  put  himself  is  likely  to  pass  against 
him,  desires  to  say  that  any  one  of  the  junirs  is  suborned  to  con- 
demn him  .  .  .  the  justices  thereupon  shall  carefully  ask  the 
jurors  whether  they  ha\'c  reason  to  think  that  such  slander  is 
true.  And  often  a  strict  examination  is  necessary,  for  in  such  a 
case  inquiry  may  !«■  made  how  the  jurors  are  informed  of  the  truth 

'  ThaijcT,  "Evidence,"  p.  68. 

'  Ibiil.,  p.  69.  — ■  Wo  have  seen  the  eame  stalement  in  the  "Summa  de 
lopihus  Normanni»." 

'  Jbid.,  "pp.  81,  82;  cf.  Sirphen,  "History  of  CrimiDal  Law,"  vol. 
I,  p.  Z'iS. 

*  Thomae  fimithü  Angli,  "Do  republica  Anglorum  hhri  tres,"  Lugduni 
Batavorum,  1630,  Book  III,  ch.  26,  p.  237. 

'  Stephen,  "History  of  Criminal  Iäw  of  EngUuid,"  Vol.  I,  p.  255  el  seq. 
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of  their  verdict ;  when  they  will  say  by  one  of  their  fellows,  and  he 
peradventure  will  say  that  he  heard  it  told  for  truth  at  the  tavem  or 
elsewhere  by  some  ribald  or  other  pwrsons  unworthy  of  credit,  or 
it  may  be  that  he  or  they  by  whom  the  jurors  have  been  informed 
were  intreated  or  suborned  by  the  lords  or  by  the  enemies  of  the 
person  indicted  to  get  him  condemned,  and  if  the  justices  find  this 
to  be  tbe  fact,  let  such  suborners  be  apprehended  and  punished  by 
imprisonment  and  fine.  And  if  the  jurors  be  in  doubt  of  the 
matter  and  not  certain,  the  judgment  ought  always  in  such  case  to 
be  for  the  defendant." ' 

The  introduction  of  witnesses  before  the  jury  followed  very 
closely  the  same  development  in  criminal  as  in  civil  cases,  except 
for  particular  rules,  which  will  be  mentioned  a  little  later  on.  It 
was  in  particular  because  of  acquittals  rendered  by  the  jury  con- 
trary to  the  evidence  that  the  judges  of  the  various  courts  pro- 
nounced punishment  of  fine  against  the  jurors  during  the  whole 
of  the  1500s  and  the  greater  part  of  the  IGOOs.''  Certain  special 
rules,  however,  prevented  their  action  from  being  as  effectual  as 
in  civil  matters.  In  the  first  place,  the  "  attaint  "  was  quite 
possible  against  the  grand  jury,*  but  not  against  the  petty  jury; 
which  appears  to  have  reference  to  the  rule  according  to  which  the 
"  attaint "  was  not  possible  when  both  parties  had  expressly  ac- 
cepted the  jury.*  Finally,  according  to  a  rule  of  law  settled  in 
the  second  half  of  the  1500s,  a  new  trial  was  not  granted  in  crimi- 
nal cases  for  felonies  (neither  in  case  of  acquittal  nor  in  case  of 
conviction),  neither  for  nor  against  the  king;  it  could  be  granted, 
but  very  rarely,  for  simple  misdemeanors.*  There  was  still  another 
special  jury  in  criminal  affairs,  which  was  not  a  trial  jury,  but  a 
jury  of  accusation;  it  had  a  tremendous  importance  in  the  eyes 
of  the  men  of  the  1700s,  and  it  is  still  in  existenc'e  ;  this  Is  the  coro- 
ner's jury.  The  coroner  ("  coronator," — representative  of  the 
crown)  was  of  very  ancient  origin.  Stephen,  following  Stubbs, 
makes  the  office  date  from  the  year  1194 ;  *  but  more  recent  re- 
searches attribute  to  it  a  greater  antiquity.  It  probably  goes 
back  to  the  early  days  of  the  Xorman  monarchy,  which  in  this  had 
only  to  follow  the  customs  of  the  Anglo-Saxon  monarchy.  The 
coroner  was  originally  an  officer  charged  with  watching  over  the 
fiscal  interests  of  royalty,  and,  for  that  purpose,  he  made  adminis- 

*SUphen,  "History  of  Criminal  Law,"  Vol.  I,  p.  259. 

•  Thayer,  "Evidence,"  p.  62  «I  tea.  '  Ibid.,  p.  161. 

*lbid..  pp.  161,  162. 

*Ibid.,  pp.  163,  175-179.  —  ffoW»i<wr(A,  I.  pp.85,  86. 

»Sfephen,  "History  of  Criminal  Law,"  Vol.  I,  p.  217. 
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tpalivc  "  inquisitionca  "  by  "  jurati."  whom  he  convoked.  Among 
his  many  rlutii^  he  had  the  task  of  visitinis;  the  spot  when  a  mur- 
der htui  bet-ii  committtxl  or  a  siiiKU'n  ami  itu^plciou;«  deatli  had  tukvii 
place.  His  duty  was  lo  inquipe  into  the  ciiuse  of  tho  dculh,  and. 
ill  case  of  t-rinie,  tu  .seHn')!  for  thp  ituilty  |mrti*«>.  For  this  pur- 
pose, be  convoked  a  jiir>'  of  twelve  members  and  four,  five,  ur  »ix 
persons  from  each  of  tho  luljaci-nt  "  villn',"  Tliesc  four  "  ^■ill|p.■* 
in  case  of  munirr,  the  c-orrsf  Ih'Iiik  found,  alrvady  played  a  part 
ill  ;\ngIo-S8Xon  laws.'  This  coroner's  inquest  ws»  kept  up  and 
regnUited.-  The  currnier  lind  power  to  compel  tlie  witnesses  h« 
had  heanl  to  come  to  tpsdfy  judidalty  at  the  lime  of  the  trial. 
The  \erjict  rendtn.nl  by  the  coroner's  jur>',  when  it  is  affirmative 
against  one  or  several  rertain  persons,  allows  liim  «lone,  witltout 
other  Bcriisation.  to  prosecute  them  criminally:  "The  ii>quisi- 
tioti  of  tlte  ci>n>ntT  always  wu«  and  still  is  a  formal  aevuiuitiun  of 
any  person  found  by  it  to  have  committed  murder  or  nian.slaii^bter 
(or  to  have  found  and  concealed  a  treasure.).*  and  a  peison  may  be 
tried  upon  an  inquisition  without  any  furtlier  accuNitio»."  * 

3.  The  English  criminal  procedure  is  essentially  accusatory,  and 
it  is  H  system  of  frrr  ami:iatifm.  that  Is  to  say,  tjje  right  to  proee- 
cute  and  accus«-  Im-Iouk»  indiscriminately  to  every  citizen,  "  cuixis 
es  popido,"  whether  he  be  or  be  not  pcrsonall\'  interested  in  the 
crime  which  he  proseeiitea.  Stephen  gives  the  following  striking 
fonnulie  of  tliis  system :  "In  England  and  so  far  lis  I  know,  iii  Eng- 
land and  some  Knplish  colimifs  alone,  the  prosecution  of  offenses 
iä  left  entirely  to  j)rivate  i>ePsons  or  to  public  officers  who  a*;t  in 
their  capacity  of  private  persons  and  who  have  hardly  any  legal 
powers  In-yond  lliose  which  belong  to  private  person».  ,  .  .  The 
Im'Klern)  dire<?tor  of  public  proseiruttons,  when  he  haK4  insitituted  a 
prosecution  for  tlie  most  serious  ofTense  and  one  in  which  the  whole 
country  has  u  deep  intercut,  hus  no  other  |H>wers  than  a  privat« 
person  would  have  in  re^jiect  of  llie  pnjaceiitiun  of  a  (rau<l  which 
affected  no  one  but  himself.  —  It  is  perhaps  more  singular  that 
the  converse  i*  tme.  Ever>'  private  [H-rson  bn-*  exactJy  ilie  same 
right  to  institute  any  criminal  prosecution  as  the  Attorney-Gen- 
eral or  any  one  else.  A  private  iK-rson  may  not  oidy  prosecute 
any  04ie  for  hifth  trea^m  or  a  seditious  cons]>irnc>',  but  A  may 
prosecute  B  for  a  libel  upon  C,  for  an  assnult  upon  D.  or  a  fraud 

■  fffliW».POfM.  I.  pp.  HS.  IW. 

'  Slrpitn.  "Hi»tor>'  of  ('riininal  Law,"  V<il.  I,  pp.  21".  218,  eapccialb' 
tbedi'tait»  m»  to  Ibc  "Statute  dr  iiOlciu  i-oroDutuns  '  of  rJ7U. 

'  Thi«  it  one  nf  the  pnwpr«  r<>mnmitii;  t^  Itic  roruticr  in  ßKrat  nrntU'n. 
•  SUptun,  "  lÜMtory  uf  tht-  Criminal  Law."  Vol.  1.  |>p.  ^18.  21V. 
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upon  £,  although  A  have  no  sort  of  interest  in  the  matter,  and 
C,  D,  and  E  may  be  altogether  averse  to  the  prosecution."  ' 

This  system,  well  known  in  ancient  history,  and  which  was  in 
full  vogue  at  Rome  at  the  period  of  the  "  questiones  perpetuBe," 
pennits  the  admission  of  two  distinct  elements. 

In  the  first  place,  the  procedure  is  thoroughly  accusatory  in  this 
respect,  that  there  can  be  no  criminal  action  without  an  accuser. 
In  the  I5OO3  this  applied  even  in  a  formal  manner.  At  that  time, 
even  when  a  person  had  been  arraigned  by  the  grand  jury,  even 
when  he  had  confessed  before  the  magistrate,  he  was  released  if 
no  accuser  presented  himself  before  the  trial  jury  and  a  formal 
appeal  was  drawn  up  petitioning  for  the  accuser. 

This  is  explained  by  Thomas  Smith  in  very  clear  terms :  "  Ex 
quibus  apparet  delationem  aut  in  judicium  postulationem  (indict- 
ment) nihil  aliud  esse  quam  duodecim  virorum  (the  twelve  jurors 
making  the  majority)  prejudicium  quod  finem  tamen  prinnpali 
negotio  nullum  affert,  sed  conjecturam  aut  opinionem  veriua, 
quinetiam  de  absentibus  etiam  inquiritur  et  de  non  citatis.  Nam 
tametsi  aliquis  delatus  fuerit,  si  nemo  eum  in  judicid  stantem 
reum  peregent,  nemo  ibi  aliquid  objecerit,  confertim  absolvitur. 
,  .  .  jEterum  ubi  incarceratus  omnino  non  est  delatus  sed  in 
carceren  ex  vehement!  aliqua  suspicione  traditus,  neque  aliquis 
ilium  facti  insimulat,  dracone  judiciario  hoc  verba  clara  voce  re- 
citante:  'AB  vinctus  ad  «ceptum  Curiae  adgiat.  Si  quis  iUum 
criminia  -postidare  rxluerii,  aecusaiionem  nunc  instituat,  nam  vinc- 
tus  liberaiionem  expectaW  Si  nemo  eum  tunc  accusavierit,  in 
libertatem  pristinam  asseritur,  postquam  ergastulario  stipendia 
sua  persolverit.  Qui  sic  liberantur  voce  preconis  liberati 
dicuntur."  * 

At  the  present  day,  the  grand  jury  always  makes  its  present- 
ment and  finds  the  indictment  upon  an  accusatory  document, 
a  "  bill,"  which  is  presented  to  it  by  the  prosiecutor.  There  is 
always  a  prosecutor,  although  these  are  of  very  different  kinds: 
"  Some  one  is  bound  over  to  pro.secute  —  sometimes  the  person 
who  has  been  injured,  sometimes  a  policeman,  sometimes  the  magis- 
trate's clerk.  There  is  a  considerable  diversity  of  practice  in  differ- 
ent parts  of  the  country,  and  in  some  towns  one  and  the  same  per- 
son—  a  solicitor  —  is  bound  over  to  prosecute  in  every  case."* 
To  this  rule  is  related  the  [xiwer  which  l>elongs  to  the  courts  occa- 

^  Stephen,  "Hwtwry  of  Ih«  (Mminal  Iäw,"  Vol.  T.  i>p.  40.'f,  49.''.. 
•"De  republic«  Anglomm."  U<x>k  111.  <^h.  XXVI,  pp.  ZZH,  'IM. 
*  MaiÜand,  "Jiuticeand  V(>i\m"  p.  V.iH. 
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sionally  to  oimpol  certain  persons  to  pposccmc.  or  to  take  their 
recognizances  in  tliHt  rrsjx-rt.' 

Tte  seooiHl  element  of  the  system  is  the  right,  referred  to 
abi>v'e.  of  rrtry  citisfti  to  institute  any  pru6«outioii  whatsoever. 
How  did  this  system  anMrT  It  was  not  originn).  The  grand 
jury,  when  it  appeared,  ap|>pari)  first  of  all  as  a  jury  of  ileiiunci* 
ation,  whoäc  momberj  were  obliged  to  naine  those  whom  they 
believed  to  Ik-  guilty  nf  certuirt  crinM».  In  the  17110  s  Üic  grand 
jiir^'  had  still  the  right  of  spontaneouüly  arraigning  tliose  whom 
they  deem«!  guiltj'.  without  any  "  bill  "  haWiig  been  laid  before 
them.  This  was  u  "  iireseiitnient  "  in  the  strict  sen**  of  the 
word,  aiid  it  is  with  this  that  Ulackstone  be^ns  bis  explanation  of 
the  methods  q/  prosecution :  "  A  presentment,  properly  äpealdn^. 
if  tlie  notice  tnkrii  by  n  ^rond  jury  of  any  otTen.se  of  their  own 
knowledge  or  observation,  without  any  bill  of  indictment  laid 
before  them  at  the  suit  of  the  King,  n»  tlu-  prr^iitmeiit  of  n  nui- 
iuiiice.  a  liU't  and  the  like ;  aiul  u[)un  which  the  ufEoer  of  the  Court 
must  aftemards  frame  an  indictment,  l>efore  the  party  presented 
call  be  put  to  answer  it."  '  It  U  evident  from  these  last  words 
that  there  »as  ati  endeavor  lieinR  made  as  far  as  jxtssible  to  rcstor« 
the  "  presentment  "  to  the  common  law. 

How.  then,  is  this  accufmtory  system  arrived  atT  Not  by 
preenni'Mved  idea  or  by  le>;iNiation,  altlHiUKh  the  Kn^lisb  authors 
readily  present  it  a.s  offering  to  society  all  safeguards.*  Thb  is 
what  Stephen  »nys  iit  ibis  respect :  "  I  do  nut  tbiiik  tlint  the  exist- 
ence of  this  state  of  the  law  ean  properly  be  reRanletl  as  the  «^ 
suit  of  design.  It  »eems  rather  to  ha\'e  been  the  effect  of  histori- 
cal causes  alrcHdy  referred  to.  One  c«uw  is  no  doubt  to  be  foiUMl  in 
the  systetn  of  appeals  or  private  atvusations.  TIie>'  were  in  nearly 
every  rc^jH-ct  in  the  nature  of  civil  actions,  and  were  conducted 
like  other  private  litiKiitiun^.  Rut  iiiiotlier  cause  is  to  lie  found  in 
the  history  of  trial  by  jury.  So  far  and  s<p  ionp  m  trial  by  jury 
retained  its  original  character  of  a  report  made  hy  a  hotly  of 
odin«!  witnesses  of  facts  within  their  own  knowledge,  a  criminal 
trial  was  a  public  inquirj".  or  rather  a  report  upon  a  public  inquiry, 
into  the  truth  of  an  amtsation  of  crime;  but,  when  the  jary  as- 
sumed its  present  rlmrarter,  the  preparation  of  n  case  for  trial 
consisted  no  longer  in  inquiries  made  by  the  jurymen  themselves, 
but  in  the  c*)IIection  of  e\'ideiicc  to  Ik-  subraitted  to  them.     No 


>  Maillanä.  "Jostice  and  Polioe."  p.  t3S. 
»■'CommenUri«»."  IV.  e.  23,  301. 
*SttpheH.  "Hiflory  of  the  Crimiaal  Law,' 
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direct  expre33  provision  was  ever  made  for  this  purpose,  unless 
the  appointment  of  justices  of  the  peace  is  to  be  regarded  in  that 
light.  Justices  did  no  doubt  concern  themselves  with  the  detection 
and  apprehension  of  offenders  and  the  collection  of  evidence 
against  them  to  a  greater  extent  and  down  to  a  later  period  than  is 
commonly  known,  and  to  that  extent  they  may  be  regarded  as 
having  for  some  centuries  discharged  more  or  less  efficiently  and 
completely  the  duties  which  in  other  countries  are  imposed  upon 
public  prosecutors.  By  degrees,  however,  their  position  became 
that  of  preliimnary  judges,  and  the  duties  which  they  had  orip- 
nally  discharged  devolved  upon  the  police,  who  have  never  been 
intrusted  with  any  special  powers  for  the  purpose  of  discharging 
them.  It  was  thus  by  a  series  of  omissions  on  the  part  of  the 
legislature  to  establish  new  officers  for  the  administration  of  justice, 
as  the  old  methods  of  procedure  gradually  changed  their  character, 
that  English  criminal  trials  gradually  lost  their  original  character 
of  public  inquiries  and  came  to  be  conducted  in  almost  precisely 
the  same  manner  as  private  litigations.  Perhaps  the  strongest 
illustration  of  the  length  to  which  this  process  has  gone  is  to  be 
found  in  the  way  in  which  business  is  conducted  before  a  coroner. 
The  coroner  was  the  predecessor  of  the  justice  of  the  peace,  and 
it  was  his  duty  on  the  one  hand  to  receive  api)eals  or  private  accu- 
sations and  on  the  other  to  inquire  into  cases  of  homicide  in  the 
interest  of  the  public.  Theinquirj'wasmadeoriginallyby  thereeve 
and  the  four  men  of  a  certain  number  of  townships.  It  is  now 
made  by  a  jur^',  before  which  witnesses  may  be  andare  summoned, 
but  if  the  inquiry  appears  likely  to  result  in  a  criminal  charge  the 
inquest  practically  assumes  the  form  of  a  litigation.  The  friends 
of  the  deceased  and  the  suspected  person  are  represented  by  advo- 
cates, and  are  entitled,  or  at  all  events  permitted,  to  examine  and 
cross-examine  witnesses  exactly  as  if  the  suspected  person  whom 
it  is  proposed  to  accuse  was  on  his  trial,  and  the  coroner  and  jury 
occupy  a  position  closely  analogous  to  those  of  a  judge  and  a  jury, 
•  and  very  unlike  the  positions  of  persons  holding  an  inquiry  and  pur- 
suing their  own  independent  investigations  for  the  discovery  of 
the  truth."  ' 

May  a  foreigner  be  permitted  to  add  some  comments  ?  The  old 
"appeals"  were  c-ertainl.v  private  accusations,  but  they  could 
only  be  instituted  by  the  victim  or  his  nearest  relatives  as  in  our 
old   French    law.^    The  principle   of  the    "  publica   accusatio " 

'  Stephen,  "Hiatorj-  of  the  Criminal  Law."  Vol.  I,  pp.  496-49S. 
'  Blackelone,  "Commentaries,"  IV,  c.  23,  pp.  214,  216. 
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was.  tlierefore.  not  introduc«!  by  these  actions.  But  this  priii- 
vlplc  iicverthi'lcss  existwl  in  the  very  old  English  law  and  mani- 
fested itself  by  way  of  "  appeal "  in  case  of  high  treaiwyn ;  any 
subject  could  accuse  another  on  that  ground.  This  right  was,  it 
is  true,  iihiiliühed  tu«  tu  its  pnnci[»il  »pplicntiuii  in  the  n.*igii  nf 
Eilwflpd  III,'  but  it  could  easily  he  transformed  into  a  rijtht  to 
accuse  an<l  toin^liKateiin  indirfmml,  and  thence  to  pass  on  to  accu- 
sation lor  fflojiifti.  TIm'  grtinii  jury  (iiuld  d«'idt'  njMm  a  iiill  jirc- 
)K>nted  to  it  by  a  private  iiwlividiml.  u.s  welt  as  upon  iu  own  knowl- 
edge by  way  of  pn-si-iitincnt.  hikI  it  is  contrividJe  that  this  mure 
convenient  practice  «as  introduce«!  without  difficulty. 

Another  cause  should  likewise  ha\'e  helped  to  facilitate  the  ad- 
mission of  tlie  "  publicii  uecu satin."  "  This  is.  that,  by  the  dortrinc 
of  "  picas  of  the  crown,"  tlic  erinie  waH  not  prosecuted  in  the  name 
of  the  private  individual,  hut  of  the  king;  crimes  were  alway» 
pmseeute<l  and  indictments  iti^ucd  in  the  name  of  the  kiu};.'  Am 
Blackstonc  says  somewhere,  the  king  eoiild  not  hut  lend  hi»  naoic 
and  his  authority  to  private  prnsecutors.* 

4.  Tlianks  principally  to  the  jurj-  and  the  system  of  acfusator>' 
procedure,  Eti);]uiid  liad  escaped  the  criminal  pnnvdurc  which 
had  swept  over  the  continent.  It  had.  however,  been  threatened 
by  tliis  äy«4teiu,  fuundeil  up«>n  the  Kumaa  und  the  Canon  law, 
aod  it  bad  for  a  time  e.spcricneeU  some  of  the  defects  winch  it 
entailed. 

It  was  notably  in  the  special  courts  which  were  pecopnized  in 
the  l£OOs  und.  the  lt)OOs  that  this  deviation  took  place.  The 
High  <'ourt  of  ("ommission  for  Kcelesiastical  Causes,  from  1558 
on.  compelled  accused  persons  to  answer  the  interrogatories  on 
oiith.*  TIÜS  occasioned  a  pr^tlonned  struKgle,  and  tlie  practits 
was  only  in  coune  of  disappearance  when  Coke  became  Chief 
Justice  nf  the  Common   Pleas.*     But  it  was  not  forbidden  by 

'  Bhickilimr.  "Tomm."  !V.  eh.  23,  314:  "It  was  anoiently  permitt«d 
that  zay  subject  niieht  appeal  another  subj«et  of  high  treasoQ.  eilber  in 
thf  ooiirlH  of  cunininn  law.  or  parliiimenl.  or  (for  tiwacona  twinmitled  _ 
hevoDd  ihe  «ran}  in  the  r-oiirt  of  Iht'  hieh  ponitaliie  and  atniral  .  .  .  but ' 
that  in  thf  ünt  im*  i-irtiiitllv  Blmliihril  iiy  the  utAtuti-i  5  Edward  III.  e.g, 
and  2.5  Kdw.  Ill,  v.  2i,  and  in  ibif  mx-und  rxprestly  by  ntntuti-  llirnry  IV, 
«.  H." 

'  PoitoctiaMlMiiUand,  "Hbtory  of  RntclUli  Uw,"  Book  li.eli.  IX,  bihI 
Book  II,  p|>,  401-496.  —  For  the  contemporaneous  indiettaenU.  .VaUtattd, 
"Justice  and  FoUee,"  p.  137. 

■  Anotber  advanUire  was  thai  Fho  firoserulor  hare  the  m»M  of  lb«  pro- 
«eeilines  :  Strphrn.  "'Hijitory  of  I  lie  Criiiiiniil  Ijiw."  V«l.  1,  (>.  498. 

•  y^Ati  tf.  U'ifl-morr,  "Thr  ^Vi^-il^1tr.  ajrainiit  S(4f-criniDattoa,**  4^p.  78 
1 22.'>n  in  '*  .\  Trrati*«  on  the  SvKlrm  of  RvidoQCfl  ID  Triab  at  Commoa 
l«w  "  <IW)5l,  Vol.  IV.  p.  3077.  ' 

» llrUt.,  tw.  <il.,  pp.  307»-30tiO, 
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Isw  and  generally  until  1641 :  "  In  ^rarcli.  UHl,  a  bill  nviis  intn)- 
duce«!  to  alxilish  t\w  Court  of  Star  ChaiiilMT  as  wi-ll  »s  (tiicn  or 
shortly  after)  a  UiU  to  abolish  the  Court  of  Hißh  CVtmtnisaitin  fur 
Eoclcsiastiral  {'mist-s.  Ilirse  wen-  Iioth  pas^xl  July  2  oof  thcsatnt- 
year ;  aiul  in  the  latn-r  .statiito  \vas  iiiRwtwl  u  vUiuw  whicli  fon-vi-r 
forbade,  for  any  wxüesiastical  cöurt,  the  administpattou  ejr  officio  of 
any  iwitSi  rrc|uiriiiR  nnswi-ras  to  mattrrs  jK'nal."  '  The  tflebratcd 
Star  Chamlier  ha<f  adnptoi  the  worst  practire.s  of  the  iitq  nisi  tonal 
pro«>diire.  This  was  early  recognizwl,  and  Blackston«  sai*»  so 
frankly.  But  llic  fact  i.t  drfinitrly  i',stal)lisl!cd  l>y  rfs^-arrlns  made 
and  piihli.sh«:d  in  our  own  days,  basted  upon  the  pr«n-vvdinKfl  fol- 
lowed before  the  Court.  Xot  that  modem  luätoriaiis  attack  the 
Star  I'hamlKT;  tlit-y  rather  incline  to  n-habilitatt-  it,  «loing 
justice  t«  thp  services  which  it  rendt'red.^  But  it  ia  certain  that 
it  practised  the  interrogation  of  tli«  accused,  who  was  obÜgctJ 
to  lake  the  oath.'  It  also  cmploy«!  torture,*  which  was  at 
llie  time  practis«!  in  .Seothind.  It  «."ould  not,  it  is  true,  iofiict 
capital  punishment;  but  it  imposed  imprisonment,  enormous 
fines,  and  mutilation.'"  Tlie  Star  Oianiber  was  finally  aboli^htnl 
in  1Ö41  and  its  system  vf  practice  died  with  it. 

In  certain  resi)ect9,  however,  analogous  jffacticea  were 
followed  Ijffore  the  courts  of  ronmion  law  witli  the  jur>'-  In 
many  c-nses  in  the  l5<X)s  and  the  lljÜOs  a  prelimiiuiry  pni- 
cedure  was  carefully  carried  oat  before  tlie  justice.i  of  the  peace 
and  the  trial  begun  by  the  reading  to  the  Jury  of  the  ofiieiiil  report 
which  had  hivn  made  of  it;  "  Mort  notably  it  was  retpiireii  tliat 
cverj*  accused  felon  be  examined  by  the  justices  of  the  peace,  and  his 
examination  to  be  preserved  for  the  judges  at  the  trial ;  and,  so 
far  ttj  iippears,  not  a  ruurinur  wa.-*  ever  heanl  against  llii«  prociw.s 
till  the  middle  of  tlie  1700s;  and  no  statutorv'  measure  was  taken 
tt»  caution  the  nernsed  that  his  answer  was  not  coni|>ellable,  imtd 
well  on  in  the  I.StM>s.  The  everyday  procedure  in  tlie  trials  of  the 
loOtls  and  the  ItiOOs.  und  almost  the  first  step  in  the  trial,  was  to 
read  to  tlie  jury  this  eomjmUory  exaniiuation  uf  the  aceuswl."  * 

•  John  II.  IVigmoTi^,  lar.  fit.,  p.  liOS'i. 

•  Ualdiiui/rHi.  1,  p.  "JS4  rt  ic'i.    Thmjrr.  "Kvitknw,"  p.  162  el  «o. 

•  Jah'i  H.  [Viimiire,  lor.  cil.,  It.  :t()HÜ  el  «cq.   UuidtKorllt,  1. 1).  2S0. 

•  Uoldfworlh.  1.  p.  280.  '  /b.rf.,  I.  |i.  279. 

•  John  II.  \\'i\imoT<,  ^)f .  (it..  pp.  3(IS4,  .'iOS.'j.  — This,  moreover,  did  not  pre- 
vent \\w  AecUKvd  rrr>m  plmiliuc  Builiy.r^v^n  if  ho  had  <<anr«Med  durinc  tbo 
nrcliiniitiiry  i-xniniitntinn.  Tfiotniit  .Smiili.  "  l)v  TojinMu-a  Aoclorum."  Buok 
III.  ch.  XXVI,  n.'2;)2:  "Si  nnim  «■(■»«(»  p<Trn(«nv(irit  .  .  .  tomctsi  fartiini 
i-oraiu  .ti'in'Darplw  (justicw  of  thp  )iciu^}  priui  iion  inft<-iatiir  aiil  in  (Infcmiiii 
erimioi-  (Icprvbcndatur,  «>riba  fumUBifi  ipwia  Uiterrogat  quo  moilu  d«c'i'mi 
volit." 
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That  Is  n»t  all.  In  (IiP  course  iif  tho  trial  the  «itiis«!  wn.s  nah- 
jected  by  the  judge  to  a  format  examination,  prnperlj-  so  called  : 
"Furthprmoiv,  nstlietriiilgtwson,  in  all  tins  |>eriod  of  1500-1620, 
the  ucfuseti  JH  qin^limifd  fpit-Iy  and  iir^jnl  l)y  llie  judges  to  iiii- 
HWer." '  He  was  not,  it  is  true,  einnjwlled  to  answer  under  imth  ;  lie 
had  not  even  the  right  to  do  m,  for  it  wus  thnujtht  tltst  tlie  taking 
uf  the  onth  (whidi  would  iu  all  prol)ability  be  broken  by  him)  would 
give  a  greater  weipht  to  his  unswers ; '  this  is  iin  idea  which  <xc  may 
find  among  the  Enjrfish  to-day. 

In  the  17(lt)s  the  readiiig  of  the  offirini  report  of  the  iiifomution 
und  the  intcmigalitin  uf  the  ae<-uM-<l  vanished,  [tut  in  two  other 
respects  the  fppiedotn  of  the  defense  wan  fopii  lonu  time  trainnieieil. 
*l1ie  accused  eouki  not  have  nitnesses  heard  in  his  defense,  or 
have  the  assi^itJinw  of  n  cdiiiiwl.  These  restrictions  were  Iwth 
justiHod  in  this  way,  that  the  accused  could  not  be  condemned 
unless  clear  and  convincing  proofs,  "  luce  dnriores,"  were  brou)i;ht 
»gainst  him,  uml  timt  the  juil^e  ntleiidral  to  tln^  interc^tä  of  tlie 
accused  better  than  an  advocate  oould  have  done. 

In  the  latter  half  of  the  lOOOs.  however,  the  prncticc  of 
tlie  ci>urt3  was  relaxed  iu  severity.  Tlie  aeeustxl  ia  capital  case» 
was  allow^  to  produce  witnesses  in  his  defense,  but  they  were 
h«ard  without  taking  the  oath.  Thayer  cites  a  whole  line  of  prece- 
dents to  this  cfTcft,  runniniü  from  HVIO  tw  i085.'  The  law  at 
last  interveiMid  to  allow  witnesses  for  the  defense  to  take  the  oath, 
first  of  all  in  cnses  of  tren-Hon  in  IfiS."),  and  then  in  prosecutions  for 
febny  in  1707.  The  aid  of  coua-n-l  remained  fnrbidden,  m  a  rule, 
and  Blackstone  gives  the  standard  reasons  therefor.'  It  did  not 
become  a  legal  right  nnlil  IS^tti.  In  the  17lH)s,  however,  it  wW 
often  tolenite<l  by  tlie  courts,  but  witli  material  restrictions.' 

5.  Let  u»  glaiMX"  rapidly  ut  (he  criminal  action  bs  it  lias  devel- 
oped aeronling  to  these  principles.  As  early  us  tlie  luOOs  Thomas 
Smith  i»reM'nt*'d  an  illte^e^ting  picture  of  it ;  he  shows  its  equi- 
table and  reasoiuihle  character,  without  »jwakitig,  it  most  be  un- 
derstiMHl,  of  the  aliscnce  of  w)tltes.ses  for  llie  ilefense  and  of  couns«!. 
But  what  chiefly  concerns  us  is  the  procedure  of  the  1700»,  I>e- 

'  Jolin  H.  Wifmare,  loe,  til. 

*  !biH.,  p.  30^.  "  Ho  is  not  allowed  to  swear,  for  the  reasons  akeady 
notfNl,  bul  lie  ii  i<re^v^'d  and  bullied  to  Miswer."  S'n-t..  n.  :HI84.  note  81 : 
"  the  reamn  fur  \\w  vm  merely,  as  berore.  that  the  oalh  was  thought  to 
eivo  to  Ww  neettw<rs  Hinieim'aC«  a  sotemnitjr  and  a  woiebt  whieta  would 
\)K  \ttn  grrM  an  nd van  («<•<." 

'  SiH»  thf  [Kt.->xaei-!(  rrijm  Cokr.  titod  tiy  7h«wr.  "  Kviilcn«-,"  p.  l.W,  not*. 
8<«  upcm  tV'  qufntiuii  ilif  vbol^  »f  Ttuiyrr'»  lun^  nalc,  lo-ginning  on  page 
157  (note  A)  aiid  *uditw  on  p«g«  M». 

'■'Coniinealaries."  I\',  3R>.  •  ffcoyer,  •'Evidence,"  p.  HH,  not«. 
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cause  it  served  as  a  model  for  the  Constituent  Assembly.  It  is 
principally  to  Blackstone  that  we  appeal  for  information.* 

Each  case  necessarily  passed  before  two  juries,  one  of  accusa- 
tion and  one  of  trial.  It  began  with  a  kind  of  preliminary  ex- 
amination, very  short  and  quite  elementary.  The  prosecutor 
began  by  asking  for  a  warrant  or  summons  against  the  person  he 
accused,  and  for  that  purpose  he  usually  had  to  apply  to  the  magis- 
trate, who  had  become  the  chief  officer  of  judicial  police,  the  justice 
of  the  peace.  The  latter  investigated  the  facts  alleged  by  the  prose- 
cutor, from  whom  he  required  an  affirmatory  oath,  and  he  issued, 
if  there  was  cause,  the  warrant  or  order  for  arrest.*  It  was  the 
duty  of  the  officer  charged  with  the  execution  of  the  warrant  to 
bring  the  person  arrested  before  the  justice  of  the  peace,  who  then 
made  a  kind  of  examination,  "  And  to  this  end,  by  statute  2  and 
3  Ph.  and  M.  c.  10,  he  is  to  take  in  writing  the  examination  of  such 
prisoner  and  the  information  of  those  who  bring  him ;  which,  Mr. 
Lambard  observes,  was  the  first  warrant  given  for  the  examina- 
tion of  a  feion  in  the  English  law.  For,  at  the  common  law,  'nemo 
tenebatur  prodere  seipsum.'  "  * 

This  was  the  only  examination  to  which  the  accused  was  sub- 
jected during  the  whole  course  of  the  proceedings ;  and  English 
custom,  in  its  solicitude,  even  provided,  subsequently  to  the 
period  we  are  writing  about,  that  the  justice  of  the  peace  must 
expressly  warn  the  accused  that  he  is  not  bound  to  answer,  and  that 
what  he  says  can  be  afterwards  used  against  him.  —  This  first 
part  of  the  proceedings  might  be  secret. 

The  justice  of  the  peace  then  comes  to  a  decision.  If  there 
appears  no  serious  charge,  he  releases  the  prisoner  and  discharges 
him  from  the  prosecution;  in  the  contrary  case,  he  must 
detain  him  pending  trial ;  that  is  the  "  commitment."  But 
both  custom  and  law  provide  that  if  the  accused  furnishes  a 
sufficient  surety,  he  must  be  released  on  bail.  In  the  time  of 
Blackstone,  however,  although  liberation  on  bail  was  a  matter  of 
right  for  minor  crimes,  it  was  not  permitted  in  the  case  of  a  capi- 
tal crime.*    Certain  specified  classes  of  suspected  persons  were 

'  See  especially  "  Recherehes  sur  les  Coure  et  les  procedures  criminelles 
d'Angleterre,  extniit«a  des  commentaires  de  Blackstone  sur  lea  lois  An- 
glaises."  preceded  by  e,n  essay  upon  the  provisions  of  these  procedures  and 
upon  the  abolition  of  capital  punishment,  Paris  1790. 

'  Blackstone,  Book  IV,  p.  290:  "It  is  fitting  to  examine  upon  oath  the 
party  requiring  a  warrant,  as  well  to  ascertain  that  there  is  a  felony  or  other 
crime,  without  which  no  warrant  should  be  granted." 

'  Ibid.,  p.  296. 

'  Ibid.,  Book  IV,  ch.  XXII,  No,  1 :  "Commitment  being  only  for  safe 
oustody,  where  a  bail  will  answer  the  same  intention  it  ought  to  be  t&ken, 
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dtflarei)  not  bailiiblc.  IndivKliml  liljrrty  was  protected  by  the 
laws,  whicb  pniiislKM;!  tlit  nuijjisimtv  wlieii  he  imj'ustl.v  refusnl 
bail  or  frauduk-ntly  cxactixl  an  exorhitfint  amount,  and  by  tht 
statute  i>f  linlH'U^  C^irpiw.  whidi  ullimcd  pmwi-ilings  fur  nrirasc 
from  unlawful  imprisonment  to  be  brouglit  before  all  tlie  bigber 
courts  uf  England. 

At  lliis  uttifv  of  the  (Msc,  it  Ijeoumw  tipcessarj-,  Iwfore  proceed- 
ing furtlier,  to  ask  the  grand  jurj-  to  make  tJie  presentment. 
This  gruiid  jury  is  (.-oniiKised  of  freeholders,  convoked  by  the  sliiTitF 
to  decide  u\>on  the  indictments,  at  «very  sessi*ia  (if  assizes  hdi! 
by  the  high  judges  in  each  county.  The  grand  jur>'  is  composed 
of  at  least  twelve  [mtsoiis  and  twenty-three  at  must,  and  renders 
its  decisions  by  a  majority  of  twelve  votes.  PreWous  to  this 
there  liad  been  dranii  up  an  "  indirtmrnt,"  one  of  the  most  im- 
portant documents  of  the  Kiigli.tb  pr(H'e«)urei  the  formal  wonling 
of  which  is  a  somewhnt  difficult  matter.  The  iiidicttnentä  were 
preseutctl  by  Uie  cmwu  ofHcTrs  in  the  name  uf  the  king,  but  at  the 
retjuest  of  private  individuals.'  Itc-üide»  the  information  contained 
in  tJie  indictment,  the  iupi>r8  heotnl  the  witnesses,  hut  only  "  for 
tlie  pronerutiu»  " ;  tliey  tiien  ßiuilly  dwided  whether  the  cliarge» 
were  snlficicnt  an<l  whether  tlicrc  was  or  wan  nut  vaxiM:  for  prose- 
cution ;  in  the  former  case.  thc>'  wrote  at  the  bottom  of  the  in- 
dicuuent  "  billn  vera,"  or,  a  true  bill ;  in  tlie  htttrr,  "  if;nommu^" 
or  "  not  found." 

The  presentment  being  made,  it  was  essential  to  proceeid 
to  the  trial.  There  was  iiu  recourse  to  the  ordeal»,  as  iu  the 
üldeii  days,  but,  instead,  to  the  trial  jury  or  petit  jury.  These 
trials  were  bad  at  tlie  ussisies.  which,  at  the  time  of  which 
we  write,  were  already  of  two  kinds.  The  first,  called  sessions 
"  of  oyt-r  and  ti-rminer  and  general  jail  delivery,"  were  held 
twice  a  year  in  each  county  by  the  chief  judges  of  tlie  Court  of 
Westminster.*  Tliey  owe  their  name  to  tlie  fad  that  tlie  judges 
Were  n-<|uin-d  to  termitiiitc  all  the  actions  and  empty  the  pritons 
of  all  the  individuaU  held  for  trial.  The  other  assizes,  or  qiiarter 
sessions,  were  hrl<l  by  the  justices  of  the  peace  of  the  county  as-snn- 
bled  everj-  tliree  montlis,  but  they  tried  <iiily  the  minor  offenses. 
The  jurors,  "  boni  et  legales  homines  de  vieineto."  were  convoked 


M  in  ino«l  of  tho  Infmor  rrim»  :  bnt  in  folonit«  and  other  off^DiM  of  ft 
capitnl  nutuiv  no  ImU  can  be  a  «Krurit}*  oquivmlent  to  tb»  nctu«!  onslody 

of  pi«liuu." 

■  Blaekalonr.  Book  IV,  p.  30«. 

'  Ab  to  lb«4t'  >-iri-uits  of  the  k'niatl  judmia  Me  Max  Budittfcr,  op.  eil.t 
p.  laS  ft  »ft).,  ami  BiQrlov,  op.  ril.,  oh.  Ill, 
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by  the  sheriff  to  the  number  of  forty-eight ;  and  from  among  these 
the  twelve  judgers  were  chosen. 

The  indictment,  already  voted  by  the  grand  jury,  merely 
served  to  put  matters  in  such  a  form  that  the  accused  should 
and  could  be  tried  by  the  trial  jury.  It  was  still  essential  that 
he  should  have  denied  his  guilt  and  that  he  should  accept  the  trial 
by  jurors/  For  this  purpose,  the  prisoner  was  brought  into 
open  court.  This  is  the  "  arraignment  "  :  The  indictment  was 
first  read  to  the  accused  "  in  the  English  language,"  and 
the  judge  then  asked  him  if  he  was  "  guilty  or  not  guilty." 
If  he  confessed,  the  intervention  of  the  jury  was  needless; 
nothing  remained  but  to  award  the  punishment.  We  see  here 
the  weight  of  the  confession  as  shown  in  the  feudal  proced- 
ure ;  it  is  the  weight  which  it  naturally  retains  in  every  pro- 
cedure where  no  effort  is  made  to  obtain  the  confession.  If  the 
accused  pleaded  not  guilty,  it  was  furthermore  necessary  that  he 
should  accept,  or,  at  least,  that  he  should  not  refuse  to  submit  to, 
the  judgment  by  the  country.  If  he  absolutely  refused  to  answer, 
or  if,  after  having  pleaded  not  guilty,  he  refused  to  put  himself 
"  on  the  country,"  the  progress  of  the  proceedings  was  impeded 
and  the  trial  could  not  go  on.  This  led  to  the  application  of 
the  "  peine  forte  et  dure."  In  the  17003  that  was  still  the  state 
of  the  law,  and  it  was  not  until  George  Ill's  reign  that,  in  all 
cases,  voluntary  silence  was  held  as  synonymous  with  a  confes- 
sion.* 

It  is  conceivable  that  the  accused  usually  accepted  the  judgment 
by  the  jury ;  and  then  the  trial  proceeded.  *  The  names  of  the 
jurors  were  drawn  by  lot,  and  the  accused  had  the  right  of  chal- 
lenge. He  could  always  challenge  for  cause,  but  he  could  also 
make  use  of  thirty-five  peremptory  challenges.  The  tweh'e  jurors 
thus  obtained  were  sworn  and  the  trial  began.  Nothing  is  more 
simple  than  this  trial,  which  does  not  allow  of  any  interrogation 
of  the  accused.  The  indictment  was  read,  and  then  the  counsel 
for  the  party  prosecuting,  whether  it  was  the  king  or  a  private  in- 
dividual who  prosecuted,  produced  his  evidence,  and  had  his  wit- 
nesses heard.      The  trial  was  essentially  oral.* 

It  is  a  strange  thing  that,  in  this  system,  where  the  rights  of 

'  B;  doing  so  he  ia  said  to  "put  himself  on  the  country." 

'  See  Dote  1,  p.  333. 

'  He  was  entitled  to  an  interval  between  the  arnugnmect  and  the  trial, 
but  usually  the  latt«r  followed  immediately. 

*  "When  the  jury  is  sworn  .  .  .  the  indictment  is  usuallv  opened,  and 
evidence  marshalled,  examined  and  enforced  by  the  counsel  of  the  crowa 
or  prosecutioQ."     Blackalone,  BooL  IV,  p.  355. 
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tlie  accused  arc  respeded  to  the  cxtvnt  of  not  making  him  submit 
to  an  examinfttion.  twn  featurps  iievertlicless  rwall  the  procedure 
foÜnwrd  uiMin  Üie  contiiienl.  First,  no  counsel  could  be  graiitod 
ix*  the  accused  wlicrc  a  a>j>itiil  crime  was  conocmed,  Eiigiisk  judges 
and  jurists,  like  the  Oniiiiaii«;  of  1670,  justifyiiif!  tliis  rule  by  say- 
ing thut  "the  jud{;e  aliall  be  the  counsel  for  the  prisoner";' 
second,  it  was  admitted,  as  m  common  practice  "derived  from 
the  civil  law  and  slill  (>b<;pr\'ed  to-day  in  the  kinfrrlüm  uf  France." 
says  Btackstoiif,  that  the  accused  "  can  nut  fxculjxtlf  himself  bg 
tkx  teatimonn  of  any  witnantea,"^  TTie  practice  of  hearing  th« 
witnesseft  on  behalf  of  the  prisoner  was,  however,  slowly  intro- 
duced, but  "not  upon  oath.'*"  It  was  not  until  the  reigns  of 
William  III  and  Anne  that  tiic  latter  restriccion  di&nppeared. 

The  trial  at  an  end,  it  remaineil  for  the  jurors  to  jjiive  their 
verdict.  Having  received  the  judge's  instructions,  they  retired 
to  delilxTute  and  vote  if  the  C4U«e  presented  any  füflicuUy.  Una- 
nimity, in  either  direction,  was  essential  to  a  valid  deciMon.  TTiis 
b  a  strange  rule,  which,  moreover,  docs  not  alwaj^s  appear  to 
have  been  followed  in  England.'  We  know,  l>e»i<les,  what  methods 
of  indirect  constraint  the  English  law  allowed  to  ho  employed. 
The  verdict  ha\'ing  been  found,  the  judge  had  nothing  to  dn  hut 
conform  the  sentence  to  it ;  this  v,-»s  due  to  the  diatinctiou 
)>etweeii  the  qiietttion  of  ^))t  and  that  of  punishment,  between  the 
fact  and  the  law. 

The  sentence  thus  passed  was  not,  on  (ccncral  principles,  aioBf 
ceptihic  of  any  recourse;  thejurj-  i^  not  compatihle  with  the 
system  of  appeals.  Except  where  the  decision  was  given  by  n 
yay  without  jurisdiction,  a  jury  "non  l^al,"  as  our  law  will 
subsequently  express  it,  there  was  no  recourse  except  by  "  writ 
«f  ern)r."  That  wjls  brought,  against  the  decisions  of  the  inferior 
courts,  before  the  Court  of  King's  Bendi.and,  against  the  decisions 
of  that  court  Iwforc  tlie  House  of  Lords.*  Hut  it  was  oidy  pcr- 
mittcit  in  the  eiise  of  iin  error  in  law.  if,  for  iiLstance,  there  had 
been  an  erroneous  appticntion  uf  the  punishment  or  the  omisaion 
of  an  cs;<«-ntiHl  formality.  A^ldc  from  thcM.'  cases,  the  condemned 
person  could  only  [ictition  fur  pardon  fmm  the  king. 

Finally,  the  English  taw  recognized  «  rather  curious  pRiccdurc 


■  Blactuione,  Book  fV,  cb.  XXTII :  he  oAda,  U  iti  true.  Cbat  this  role 
"acams  to  bo  not  at  all  or  a  pipco  with  the  rest  of  ibe  hamao«  trealmvol  of 
prisuoon  hy  Itic  Eaelif^h  Idiw." 

■  tM.,  IV,  35U.  '  Ibid..  Book  IV,  pp.  350.  330  and  citations  supra. 
•Bm  ltrun<i«r.  op.  rit..  p«-  3K1.  371 :  </.  Btatlulonr.  Book  III.  cb.  23. 

*  BUdt^M,  Itook  IV.  rh.  30. 
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by  contumacy,  resulting  in  the  confiscation  of  the  chattels  and  the 
outlawry  of  the  accused,  thus  keeping  up  the  traditions  of  the 
feudal  period. 

Such  is,  in  its  main  features,  and  laying  aside  a  great  number  of 
sometimes  very  interesting  details  (the  benefit  of  clergy,  for  in- 
stance), the  trend  of  that  English  procedure  which,  although  pos- 
sessing serious  imperfections,  presented  the  most  rational  form  of 
criminal  proceedings  yet  knowTi  to  humanity,  and  which  the  phi- 
losophy of  the  1700s  even  considered  as  perfect.  It  had,  however, 
its  weak  points,  especially  the  preliminary  proceedings  and  exami- 
nation ;  and,  in  its  desire  to  imitate  it  even  upon  these  points,  we 
shall  see  the  French  legislation  go  astray  in  its  early  reforms, 
and  waver  long  before  finding  its  equilibrium. 

6.  English  criminal  procedure  has  remained,  in  the  ISOOs  and  the 
1900s,  substantially  as  it  was  in  the  1700s.  Several  material 
changes  have,  however,  been  made  in  it,  which  it  is  important 
briefly  to  scan.  I  do  not  refer  to  the  abolition  of  the  "  appeals," 
by  "wager  of  battle"  in  1833;  that  was  a  legislative  declara- 
tion of  their  desuetude;  I  allude  to  more  real  inno\'ation9. 
There  is,  first  of  all,  the  adaptation  of  the  accusatorj'  system  in 
such  a  way  as  to  counteract  its  disad^'antages.  In  lS*i9,  the  legis- 
lature, with  reference  to  a  whole  series  of  offenses,  subjected 
the  private  prosecution  to  the  preliminary  consent  of  certain  judi- 
cial authorities  or  upon  special  conditions.'  Before  that  date 
the  action  of  the  attorney-general  could  interpose  to  put  an  end 
to  it.'  For  another  thing,  the  creation  of  a  Director  of  Public 
Prosecutions  in  1879  added  a  new  and  important  factor  to  the 
public  action,'  and  we  are  aware  that  by  very  simple  means  a 
private  prosecutor  could  always  be  found,  when  that  was  necessary 
or  expedient.*  Lastly,  the  law  permits  the  c*jurts  to  relieve  the 
private  prosecutor  of  the  costs  of  the  proceedings.*' 

But  most  notable  of  all  is  the  part  taken  by  the  pcjliee  depart- 
ment in  the  pursuit  of  otfendens  an<i  the  search  for  evidence. 
It  is  in  reality,  in  almost  all  cases,  the  active  agency  in  this  re- 
spect. Without  losing  its  inrlividual  character,  it  has  become 
the  necessarj'  and  invariable  auxiliary  to  the  judicature.  It  ful- 
fils the  task  whioh,  with  us,  de\'rilvi.'s  u[;on  the  f^>llalx>ration  of 
the  State's  attorney  and  the  exaininiiig  magistrate  in  the  pre- 

'  MiiOarut,  "Ju-'ti'rf!  and  ViAvk-."  \t.  i:(S. 

•  SUpl^n,  "  HiMtory  «f  fJriiiiinal  Ijiw."'  \t,\.  I.  j».  f«, 

'  IM..  "  History  w  ('rirninal  Iäw,"  V'*L  1,  p.  -/)!, 

'  M'lUUiwt,  "JuNli'«:  and  I'ltM'-M,"  \t.  \'-iS. 

*.HUpken,  "liMUtry  'A  Criminal  Uw,"  Vul.  I,  pp.  4i»S,  409. 

347 


isi 


PROCEDPBE  m  THE  1600b  AN»  1700s  [Part  II 


liniinary  «xaniinntion.  The  most  authoritative  Kngltsh  n'riter» 
iio  doubt  stftTo  tiint.  sav«  on  certain  points,  tho  offiofr^  of  the  police 
have  no  jiHvilrp-s;  that  thi-^  i-xercise  the  »aaie  nRlits  as  a  pri- 
vate individual.  "The  |k>ücc,"  saj-s  Stephen,  "in  their  dif- 
fcrt-nl  k^JkIps  iirc  no  dniibt  officf-rs  »ppointci!  b.v  Uw  for  the 
piiriMiMr  nf  arri'stiiiK  criiiiiiials ;  but  they  iK>säess  for  this  puriKnt: 
no  powers  whicJi  arc  not  also  posäcssi-d  by  private  persons. 
They  ure,  indeed,  protcetMl  In  nrrestin^-  iiiriocent  persons  upon  a 
persunal  suspirioii  that  they  have  cumniittwi  felony,  nliether  a 
felony  has  in  fact  Ix-eii  coouuittcd  or  not ;  wliereas  the  protection 
of  a  private  person  in  such  a  fase  extends  only  to  cases  in  whldi  a 
fdony  has  \>evi\  committed,  and  they  are,  and  private  persons  are 
not,  under  a  lt|;al  duty  to  arrest  when  tltc  occasion  arises ;  but  in 
other  respect.s  they  stan<l  upon  pre<riselj-  the  same  footing  as  pri- 
vate persons.  They  require  n  warrant  and  may  arrest  without 
warrant  in  tiic  suiuc  cuscä.  Wlicn  ttic.^-  have  arretted  they  are 
under  precisely  the  same  obligations.  A  policeman  has  no  other 
right  as  to  asking  questions  or  cnmpelling  the  attendunce  of  wit- 
nesses tliau  a  private  person  ha.-^;  in  u  word,  with  »ome  few 
except  ion»,  IiF  muy  he  described  as  a  private  person  paid 
to  [HTfomi  RS  a  matter  of  duty  »cU  wliich,  if  so  mimled, 
he  miKht  liiive  done  voluntarily."'  Hut  this  interpretsltou  of 
the  principles  does  not  accord  with  the  actual  fac-ts.  It  is  a 
great  deal  for  a  iKilice  officer  to  have  the  riglit  of  arresting, 
without  a  warrant,  a  person  whom  he  suspects  of  hoviug  conuuitted 
a  erinie.  »nd  of  belii^  shielded  fruui  ull  linbility  in  rei^nl  tliereto, 
if  hi-  ui-ts  in  giHMl  faitli,  »Itliough  no  mme  has  lieen  conunitted. 
Wc  may  arid  that  he  ha»,  to  a  great  extent,  the  right  of  search. 
Althou];li  tlie  ri}(titf>  of  private  individuals  may  be  ample  Iti  sueh 
matters,  tliey  must  litfsitate  to  exereisf-  tjiem,  for  tlicy  will  involve 
thcmsdves  in  liability.  It  is,  therefore,  plain  that  a  policeman 
occupies  a  |>eciiliar  and  privilef^cil  i)o:>itioi).  and  it  1»  quite  e\')dent 
thot  the  arrest  of  accused  jH-rsons  and  the  si-areh  for  proofs  and 
witnesses  arc  mHttcrs  for  him.  It  is  true  that  he  cannot  tiy  to  ex- 
tract confessions  from  the  per^m  arre^te«! ;  hut  the  examination 
of  the  occuÄwl  no  longer  figures  in  the  Eußlish  procedure  It  is 
true  that,  in  order  to  validate  tlir  arrest,  he  mu»t  bring  the  prisoner 
before  the  magistrate  with  the  least  possible  delay;  but  that  i» 
only  just,  and  this  appcAranee  Ix-fore  the  mngiatrate  hAA  trims- 
formed  the  "  preliminary  examimition  "  in  England. 

'Sttphri,.   "Hintory  of   Crimiujil    Law."  Vol.   I,   pp.   493,  494.  —  C/. 
MailtaHd,  "Jtutir«  and  Poliee.'*  p.  132. 
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We  have  seen  how  this  preliminary  examination  was  formerly 
made  before  the  justice  of  the  peace.  Before  him  it  can  always  be 
made.  But  in  important  towns  it  is  made  before  the  magistrates, 
—  the  "  stipendiary  magistrates,"  —  attached  to  the  PoUce  Courts 
created  in  the  ISOOs  in  London  and  other  cities.'  It  is  before 
the  magistrate,  often  an  eminent  man,  who  holds  this  court,  that 
the  person  arrested  must  be  brought,  and  the  preliminary  exam- 
ination there  made ;  and  this  proceeding  has  acquired  a  new 
and  notable  form  in  its  new  environment.  This  form  is  now  a 
judicial  one.  The  judge  has  no  doubt  the  right  to  bar  the  public 
from  this  trial,  but  it  is  one  of  which  he  rarely  avails  himself. 
Usually  everj-thing  takes  place  in  open  court.  The  prisoner  is 
warned  that  he  is  not  compelled  to  say  anything,  but  that  everj'- 
thing  he  does  say  can  be  used  against  him.  The  witnesses  pro- 
duced by  the  police,  or  by  the  private  prosecutor,  are  heard,  and 
the  solicitor  of  the  prosecutor  examines  them  should  he  desire  to  do 
so.  The  accused  is  entitled  to  have  his  counsel,  who  cross-examines 
these  witnesses,  makes  a  statement,  and  produces  witnesses  for 
the  defense  if  he  wishes.  This  is  really  a  judicial  trial,  and,  as 
Maitland  says,  a  "  preliminary  trial."  *  The  evidence  is  reduced 
to  writing,  but  the  rule  is  that  it  cannot  be  read  to  the  jurors  at 
the  "  trial "  proper.'  On  the  conclusion  of  the  trial  the  magis- 
trate gives  his  decision.  If  he  does  not  find  the  charge  to  be  seri- 
ous, he  sets  the  prisoner  at  liberty.  In  the  contrary  event,  he 
decides  that  he  shall  appear  at  the  assizes,  and  continues  the 
imprisonment,  unless  he  releases  him  on  bail. 

But  this  preliminary  examination,  thorough  as  it  is,  does  not 
dispense  with  the  indictment  by  the  grand  jury,  which  must  al- 
ways intervene.  But  the  composition  of  that  body  has  changed. 
"  In  practice  at  the  assizes  the  grand  jurj'  for  counties  is  always 
composed  of  the  county  magistrates,  whose  names  are  called  over 
by  the  officer  of  the  court  until  twenty-three  at  most  have  appeared. 
TTie  magistrates,  however,  h&ve  no  special  legal  right  or  duty  in 
the  matter."  *  It  is  conceivable  that,  in  these  circumstances,  the 
grand  jury  generally  ratifies  the  decision  of  the  magistrate  in 
the  preliminary  examination.  Maitland  says,  however,  "  Their 
inquiry  is  quite  independent  of  that  which  has  taken  place  before 
the  magistrate.     The  grand  jury  system  saves  a  certain  number 

'  Maitland,  "Justice  and  Police,"  p.  101  el  aeq.;  Stephen,  "History  of 
Criminal  Law,"  Vol.  I,  p.  232  et  stq. 

'  Ibid.,  "Justice  and  Police,"  p.  129;  cf.  p.  123. 

•  Ibid..  "Justice  and  Police,"  p.  132. 

*  Stephen,  "  History  of  Criminal  Law,"  Vol.  I,  p.  254. 
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of  innocent  persons  from  tlic  aliamc  anil  nimojancc  of  public 
trial,  »nd  »erms  necesanry  so  long  as  procp«lings  hef«re  a  majp^* 
trote  are  not  made  essential  in  all  eases ;  but  such  proeeedin);»  are 
now  su  iuiibI  that  for  a  grand  jury  to  ignore  a  Iiill  ha»  bpcumc  » 
ratiier  rare  event."  ' 

The  abolition  of  the  examination  of  the  accused  during  the 
trial  ctftLii  rendered  tlie  avcu^ed  a  lUcre  pa^ve  ]Mirtici|>uiit  in  the 
pr«>cecidings,  especially  when  he  whs  rt-prest-ntc«!  hy  rt>unt<el.* 
This  was  peeidiiir,  and  fniitfiil  of  disadvantages.  The  «lurts, 
it  is  true,  usually  allowed  hint  to  make  a  "  ststement "  when  he 
drsired  to  do  »».  But  what  he  Miid,  not  Wing  ^tateil  on  natb, 
lneke<l  authority,  aotrurding  to  pren(>iiepived  Kuj^linh  ideas.  The 
Criminal  Evidenop  Act  of  ISiWS  made  the  accused  a  voluntary 
witness  in  his  own  bi-lialf.  He  iiuiy,  if  he  wislu-H,  po  intu  the  wit- 
ness box,  take  the  oath,  and  testify.  He  is  not  obliged  to  do  so, 
but  he  can  no  longer  loake  a  mere  statement,  as  he  could  before 
the  patwiinK  of  that  m'I.* 

Lastly,  the  latest  important  reform  has  been  brought  about  hy 
the  Act  of  28th  August,  1907,  instituting  a  Court  of  Criminal 
Ap|)eal  and  amending  the  Inw  in  so  far  as  it  concmi:«  uppeaU  in 
criminal  matters.'*  The  introduction  of  the  appeal  in  criminal 
matters  is  a  great  reform.  The  older  methods  of  recourse  (writ 
of  error  and  K^unt  of  »  uuw  trial)  were  liK-kinj:  id  rnifao'  in  this 
respect.  I'roeeeding  to  show  this,  Mr.  Holflswortb,  in  1908,  thus 
logins  his  explanation  upon  this  point:  "  It  is  a  peculiarity  of  our 
system  of  criminal  juri.'uliction  that  tJiere  'a  pravtlcall%'  no  pro* 
visioD  made  for  an  appeal  either  from  the  finding  of  the  jurj-  on  a 
qurntion  of  fact,  or  from  the  ruling  of  the  juctge  on  n  question  of 
lav."  '  The  act  of  1907  nuikes  the  appeal  available  on  both  ques- 
tions.  It  is  wry,-  important  from  a  technical  point  of  view  of  Kng- 
lish  law,  but  that  ih  an  investigation  up<>n  which  we  cannot  enter. 
We  may  merel.\'  state  tliat  the  Eng)ii>h  have  not  been  restrained  by 
any  idea  that,  tlie  jury  Wing  reprr-entativc  of  the  peo|;^  in 
criminal  matters,  iu  verdict  was  incapaMe  of  reversal. 

'  UttiOand,  ".TubUc«  »ml  PoUc«,"  p.  130. 
'  IhekeM.  "  The  Old  Curiooilv  Shop,"  rh.  «*. 

'  if>nmR,"Ije'C'riiiiiiialEvJa«i«eAct'dt>  l(ffl8el  baprnieatdMaocuife 
«D  Anel»t«rrB."  in  tbe  Revue  politiqtwetparlempnlairoofXoveniber,  18S8. 

*  "Annuaire  d«  IfiäaUUon  ätranK:^,''  pulkltshcd  by  tbe  Bo«>6t4  do  14- 
giitfttio«  eompwfo,  IBOB.  p.  14  tl  *<■«. 

•  ;-H»torr  of  EngUih  Law,"  Vol.  I.  p.  84. 
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Chapter   II 

CRIMINAL  PROCEDURE  AND  PUBLIC  OPINION  IN  THE 
1600s  AND   17003 


{  1.  Raoeption  of  tbe  CrimiiiaJ  Pio- 
oeaure  io  the  1600s.  La 
Bruygre,  Augustin  Nicolas, 
Despeiages. 

{  2.  Tbe  Poitosophic  Movement  of 
the  1700b. 

i  3.    Montesquieu     and      Beccaria. 


The  CrimiDal  Law  in  Vol- 
taire's Works. 

i  4.  Opinions  of  the  Jurists  of  the 
17008. 

5  5.     D'Agueasau'a  Reforma. 

J  6,  Progress  of  the  Spirit  of 
Reform. 


§  1.  SM«ption  of  the  Criminal  Procsdurs  in  the  I6OO1.  L« 
Bruysre,  Augiutln  Nicolas,  Detpelaies.  —  The  public  temper,  in 
the  1600s,  was  by  no  means  hostile  to  this  inquisitorial  and 
secret  procedure  which  we  have  described.  At  that  time  it  was 
looked  upon  as  a  necessarj'  severity.  It  was  accepted  without 
question  and  instinctively,  so  to  speak,  like  the  absolute  power 
of  kings  and  religious  intolerance.  A  great  need  of  ready  sub- 
mission then  filled  all  minds.  This  is  well  shown  by  the  fact  that 
it  was  possible  to  speak  on  the  stage  of  the  most  odious  feature 
of  this  procedure,  torture,  and  that  not  in  a  satirical  vein,  but  in 
the  light  of  a  jest.  We  know  the  scene  in  the  "  Plaideura  "  and 
Dandin's  proposal  to  Isabelle : 

"D.   Have  you  never  seen  the  torture  administered? 

No,  and  I  do  not  believe  I  ever  shall,  all  my  life. 

Come  with  me,  I  want  to  satisfy  your  desire. 

Oh  !  sir,  how  could  we  look  at  the  sufferings  of  the  unfor- 
tunate people  ? 

That  will  be  all  right !  it  will  serve  to  pass  an  hour  or  two!"' 
Itacine  no  doubt  puts  a  sympathetic  tone  in  a  woman's  mouth ; 
but  he  does  not  mean  to  hold  Dandin  up  as  a  monster  and  excite 
the  horror  of  the  audience.  In  the  same  way,  Moliere  makes 
Harpagnon,  whose  cash-box  has  been  stolen,  say:  "  I  am  going 
to  seek  out  the  judge,  and  have  the  torture  administered  to  all 
my  household,  servants,  valets,  son,  and  daughter,  and  myself 
into  the  bargain.",*  That  made  no  one  shudder,  and  yet  Har- 
pagnon's  idea,  so  far  as  his  valets  were  concerned,  might  have  beei: 
'  ■■  l*s  Plaideura,"  Act  III,  sc.  4  (1668).  *  "L'Avare,"  Act  IV,  sc.  7. 
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B  strm  reality  any  «lity.  The  niaslcp'»  awuwtlon  wiistitutcd  a 
presumption  siifiicicnt  to  cause  a  .U)mcstic  scrx-atit  to  be  put  to 
the  torture.  MKiIamc  ile  S^vignfi  roeiitions  torture  verj'  uncon- 
cernedly.' Anionjt  t!ic  litterateurs,  I^l  Bruyirtr  is  n1nio-<t  nltinc 
in  protesting  against  torlun:-.  But  hi»  protest  is  a  vehement  one. 
It  might  be  clainnl  with  his  famous  tirade  u|Hin  the  peaKuiit. 
"  Torture  is  a  nouderful  iuveiitinn  »nd  may  be  ctjuuted  upon  to 
ruin  an  iiuiueeiil  ])er-si.>u  witli  a  ueuk  oonstitutiun  am]  exonerate 
H  guilty  person  iKtrii  ruhust.  The  punishuient  of  u  guilty  perMin 
forms  a  warning  to  scoundrcU ;  the  eondemiiation  of  an  innocent 
person  h  tlie  affair  ttf  all  honest  nu-ii.  1  might  almost  luiy  in 
renant  to  myself,  *I  will  not  be  a  thief  op  a  murderer';  but  losay, 
*  I  »hall  not  »jme  da>'  be  puiiishe<l  a»  »ueh,'  would  l>c  to  speak  very 
boldly.  —  Tlie  situation  of  an  iuiuicent  man  in  whom  haste  and 
tile  procedure  have  det«i:tpd  n  crime  is  l&menuiblc.  C«uld  even 
that  of  his  judge  be  more  wiT  "  *  —  And  el»ewhere ;  '*  I  admit  that 
imprisonment  und  eorj>oral  ptinitthmcnt  are  necessary  things,  hut 
justiee,  lanrs,  and  nece-ssities  a^ide,  it  is  always  ii  strange  thing 
to  me  to  see  vrilh  what  ferocitv'  human  beings  treat  their  fellows."  ' 
Truly,  Ueccaria  and  N'oltnire  do  not  put  the  case  better;  but  this 
cloqueTit  voice  is  a  soliuiry  one! 

Alniut  the  end  of  llie  UHWs,  however,  eleven  years  after  the 
great  Ordinance,  another  voice  is  raised,  loud  and  touching.  It 
is  that  of  a  magistrate,  .\iigustin  NicoIiLs,  presidnit  nf  the  I'arle- 
meiit  of  Uijoii.  Ile  is  an  intellectual  descendant  of  Pierre  A>Tault, 
Mui  one  ot  tbo^*  nuigistrateH  who  unite  science  with  nobility 
of  hean.  It  may  be  said  that  he  h»H  Ih-pu  dincovered  in  recent 
years  by  MM.  lalroulaye  and  Faustin  lUlie.*  lie  is  worthy  of 
u  plaee  witli  Liiiuoignon  in  thU  hlstüne  study,  lie  la  a  link  l>e< 
tween.\yrault  ami  the  publicists  of  the  1700s,  an<l  it  is  a  pleasure  to 
»how  that  ill  Franee,  even  in  the  worst  times  of  criminal  pmeedure, 
the  torch  nf  irmb  was  never  quite  extingviisheil,  and  that  tliere 
were  eotimgeuiis  men  to  pass  from  one  to  the  otiier  the  sacred  Qame. 

Niri>la:»'s  work  \s  not  a  large  book.'     lie  doe-s  not  deal  with 

'  "  .\t  Usl.  nil  in  ovrr.  nnit  Lii  Brinvil tiers  i^  in  tho  a.ir ;  of tcT  th«  nsiwj- 
tlOH.  Iwr  piMr  littK- tiiulynistliruwii  inlo»  luri^- firt! »D(l  licr  uluM  i««!!«.««»! 
OD  tliv  wind.  .  .  .  Tht',v  threftlorit-il  b<'r  vitli  iIm- lunure,  lliouch  she  said 
It  wks  unaepeiowni'  und  ihm  «ho  wouIO  It-ll  <-ver,vlliing.  ...  In  »pile  of 
thtt  ooafneion,  tb^y  aitniiaüten^l  lh«>  onliaary  and  cxtnordinary  tortur? 
to  brr:  but  »ho  confesMil  nolliini;  niort-."  Letter  of  ITtli  July,  I67H. 
edtlt^il  Ijy  Monm<'rqii«S.  vul.  IV.  pp.  .ViS.  529. 

'  ■■  U*  i.-ftract*rw."  D*  qaelnij4»(  Ufwei>s.  •  IhH.,  Th\  I'tionniKf. 

■  S<^-  .If.  LabotJa^r.  Re\lMi  at-*  cnun.  littt'nkire«,  vat.  II.  p.  iiO. 

•  It  in  nilitltil  "Si  In  lorlttrt  <■«(  n»  mai/f.n  »är  i  ririfirrlra  rrimrt  seertU; 


\t.  Laboulajir.  Rev»«  i 
•  It  IH  nilitltil  "Si  la  torlvre  »l  n»  maucn  »ar  <t 
ditttrUilion  moraU  et  jiriäiqu<,  [mit  la^vrlU  it  eat  amftt<ment  Iftitli  eU*  alnu. 
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criminal  procedure  as  a  whole.  He  has  concentrated  alt  his  efforts 
on  a  single  point,  the  most  hateful  of  them  all ;  he  treats  of  torture, 
and  especially  of  its  employment  in  proceedings  against  witch- 
craft. Augustin  Nicolas,  however,  is  no  rebel.  That  would  be 
strange  in  a  magistrate  of  the  1600s.  He  respects  all  authority 
and  dedicates  his  book  to  the  king  himself.  In  his  preface,  follow- 
ing the  fashion  of  the  period,  he  compares  the  king  to  Hercules : 
"  You,  Sire,  will  achieve  with  less  effort  than  he  the  same  results 
on  behalf  of  the  helpless  and  the  innocent  if  you  deign  to  under- 
take the  protection  of  the  present  work,  and  add  your  authority 
to  the  reasons  which  support  its  argument.  Only  to  a  king  as 
mighty  as  you.  Sire,  belongs  the  task  of  correcting  throughout 
his  dominions  the  abuses  which  these  later  ages  have  imbibed  from 
the  most  corrupt  sources.  It  is  for  a  French  monarch  to  extirpate 
from  his  kingdom  by  means  of  his  absolute  power,  and  to  invite, 
by  such  a  noble  example,  the  other  Christian  princes  to  correct 
in  their  dominions,  so  many  wrongful  methods  of  arriving  at  the 
ascertainment  and  chastisement  of  crimes.  So  many  poor  inno- 
cents who  have  perished  during  all  these  years  by  the  horrible 
violence  of  torture,  so  many  poor  women  as  cruellj-  martyred  as 
unjustly  condemned  for  witchcraft  upon  confessions  forcibly  ex- 
torted by  unbearable  torments,  stretch  out  their  hands  to  the 
throne  of  the  great  Lord  of  the  universe,  who  has  intrusted  to  you 
the  government  of  so  many  people  I  .  ,  .  Not  for  the  first  time 
has  your  majesty  taken  pains  to  safeguard  his  dominions  from  the 
sad  results  of  the  chicanery  and  brigandage  of  so  many  improper 
procedures.  France,  which  to-day  leads  all  the  nations  in  the 
world  in  regard  to  science  and  culture,  furnishes  you  with  great 
geniuses  m  abundance  to  whom  this  humble  effort  of  one  of  your 
subjects  may  be  submitted."  Nicolas  is  so  impressed  with  the 
importance  of  the  ideas  which  he  is  promulgating  that  he  addres-ses 
himself  to  all  the  kings  of  Christendom.  "  Since  I  think  that  in 
this  discourse  I  am  rendering  to  the  Christian  republic  the  highest 
serxice  possible,  I  am  not  afraid  to  address  it  to  alt  Christian  princes, 
nor  to  pray  them  most  respectfull\'  to  cause  it  to  be  read  and  in- 
vestigated äeriously." '  In  the  same  way  as  to  witchcraft,  he 
appeab  to  the  approaching  Council  of  Prelates.* 

?ai  »f  commetUnt  parlotä  en  rinxlruclion   dc*  prod»   eriminrU,  el   pnrlirv- 
iirfmtnl  en  la  recherche  du  mrtilige.     A  Amsterdam  oh<-z  Atiraham  Wolf- 
gang. pi«s  äe  la  Bourse.    1<W2." 
'  p.  18S. 

'  "I  humbly  heg  the  fint  (Ktuncit-genf^ral  whioh  shall  lawfully  mM-t  to 
invt^tigatt  my  reasoiu  rtrgarding  th«e«  matters;  to  their  judgment  I 
impli'-itly  defer." 
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Not  only  does  he  respp<'t  (-stahlishrtl  authorities,  hut  eve»  con- 
tempnmry  prejudices.  Although  his  whole  hook  shows  his  dis- 
belief in  sorcerj'.  be  declares  that  "  It  b  a  verj'  certain  mark  of 
ignoranee  to  deny  the  e\i>tftn-r  of  Mira-rcrM,"  '  He  (txls  that  the 
formidAhlf  |>nuFr  t>f  preconceived  iileas  is  a^in.'it  him.  He  has 
for  Umg  hesitated  in  "  tbe  fear  of  putting  before  the  public  some- 
thing wliirh  inight  serm  t'(>iitnir>'  to  everyday  opiiiiniis,"  '  He 
Ih  aware  that  he  will  have  at;aiii.st  him  "  those  who  think  to  refute 
ail  argtimcnt  by  assailing  it^  autbor  with  the  seurrilous  reprondies 
€»f  Ix'itip  ftn  advi)«?alc  of  .-sorfTn-rs  imd  the  pnrtcetor  of  impunity ,"  * 
Hut  he  also  feels  that  he  has  a  duly  to  perfonn,  and  he  niv-.  !n 
an  elevated  strain:  "  It  would  be  futile  to  wait  until  m»nart-hs 
take  the  matter  up  of  their  own  uecord.  Si  long  as  the 
learned  and  the  wise  dare  not  give  iittcnince  to  their  opinions 
on  the  subject,  princes  who  rely  upon  their  officers  tn  re- 
gard thereto  will  never  have  any  authoritative  information 
about  it." ' 

There  are.  in  this  hook,  two  intellecta,  so  to  speak,  which  inter- 
twine like  two  different  thread*  in  the  woof  of  a  piece  of  cloth. 
On  one  side  are  the  arguments  addressctj  to  bis  cwnleuiixjraries. 
lliese  may  appear  to  us  to  be  lonjE.  tedious.  jHierile  perhaps ;  but 
they  were  the  kind  of  argitiueiits  of  u»e  for  the  men  of  thai  i>eriod, 
couched  in  lun);ua);e  they  imderütood.  llius  Nicolas  in^i:<tn  that 
torture  is  an  institution  of  Roman  paganism,  and  he  frankly  de- 
clares it  to  be  an  invention  of  the  devil. ^  lie  strives  verj-  hard 
to  »how  that  tluTf  is  no  trace  of  it  in  the  ^losaic  law,  nor  iu  the 
miki  law  of  <'brist,  and  that  tbe  Canon  law  docs  not  allow  it.* 
In  [larticidar.  he  suhjet-ts  to  a  careful  examination,  too  long  for  our 
purpose,  ull  the  text^  of  the  Ilomon  law^  repilatiiiK  torture,  and 
tin-  püiKutges  fnim  Cicero  and  Aristotle  invoked  in  its  behalf.  It 
must,  hnwevcr.  (>e  obser\ed  that  he  gives  proof  of  the  possesson 
of  a  suibcieiitly  ai«irate  hi.it«ric  sen«-.  Hi-  is  well  aware  that 
"  the  early  Itnmans  who  made  use  of  it  dared  only  practtw  it 
upon  tlifir  slave!«  "  ;  and  (hat  this  was  the  cnse  "  during  the  good 
aget«  of  the  Itomai)  Hepuhlie."  '     Me  shows  clearly  that  the  "  ac- 

•p.lA3;  bul  eompiir«>  |>.  IM  :  "ll  ina  kindot  inadne«  tobrlie\-n  that 
«orcerwr»  »re  respoiwibk  for  all  Ihe  mwliier«  «ttribuir-d  to  theni."  — 
|>.  137  :  "Wliaicvcr  Oornian  (iociorn  ^y  iw  r»  Hit'  timuliir  of  son-t-nr»  in 
iheir  €oimIrj-.  Ihey  are  not  so  gn<»t  »on-'t-ren*  um  they  imaRine." 

'p.  7.  »p.  52.  »p.  189. 

'  Hff«  i*  on«  pigwgc  amon^  maiij-.  p.  33  :  "Whoever  r«flL-et«  upuu  tli« 
or^in  and  the  oriintininrs  at  torture  eao  hardly  holp  agTeoine  tKat  it  is 
■n  tnvpDiion  uf  tlic  Di'vil.  otK^eoled  to  parauu  and  ijinDts  for  the  Op' 
|Mmslon  o(  an  inKnituilc  nf  hnncut  people. 

*  p.  190.    Compare  p.  M  c(  «r«.  *  p.  10. 
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ciisations  de  majesty  "  of  the  Roman  law  were  totally  different 
from  the  crimes  of  high  treason  of  the  French  law.' 

But  apart  from  all  that,  there  are  other  reasons,  which  certainly 
appear  to  him  to  be  the  proper  and  true  ones.  And  here,  speaking 
above  the  heads  of  his  contemporaries,  he  addresses  himself  to  the 
intellects  of  posterity  which  will  be  able  to  understand  him. 
When  he  claims  the  rights  of  reason  and  of  good  sense,  we  seem  to 
be  listening  to  a  man  of  the  end  of  the  1700s :  "  Although  I  have 
as  much  respect  for  the  authority  of  human  taws  as  anybody,  I 
cannot  submit  to  it  when  common  sense  is  repugnant  to  it,  as  in 
this  case,  and  when  natural  reason  contradicts  it."  '  —  "  We  are 
rdegated  to  natund  equality  and  to  the  justice  of  common  right, 
which  demands  that  where  the  danger  is  greatest  we  take  the 
most  abundant  care  and  precautions  for  the  sureness  of  the  trial."  * 
Augustin  Nicolas,  in  fact,  is  not,  in  many  respects,  a  man  of  his 
time.  He  is  an  advocate  of  religious  tolerance,*  and  he  has  that 
regard  for  accuracy  of  observation,  and  familiar  and  picturesque 
detail  which  characterizes  our  present  day  modes  of  thought.'  He 
puts  his  personality  into  the  foreground  and  appeals  to  the  in- 
dividual conscience.  "  I  consider  my  own  case  first  of  all,  and  I 
frankly  confess  that  I  am  one  of  those  who  would  prefer  a  speedy 
death  to  such  intolerable  sufferings  (as  torture),  .  .  .  and  I 
have  no  doubt  that  every  virtuous  man  who  is  neither  a  stoic 
nor  an  athlete  would  make  the  same  confession  in  regard  to 
himself."  « 

From  this  mode  of  thought  we  can  surmise  how  Nicolas  re- 
garded torture.  "  No  one,"  he  says,  "  will  deny  that  a  single 
half  hour  under  torture  contains  more  of  martyrdom  than  three 
punishments  of  gallows  or  scaffold.  .  .  .  Do  sufficient  reasons 
exist  for  dismembering  a  man  alive  and  exposing  ourselves  to  the 
chance  of  finding  him  innocent,  and  at  the  most  setting  him  at 
liberty,  however  criminal  he  may  be,  if  he  has  the  good  fortune  to 
possess  a  charm  or  a  constitution  to  endure  these  Jorments,  or  to 
top  the  injustice  bj'  adding  a  final  punishment  to  an  innocent 
person  who  confesses  himself  guilty  under  compulsion,  to  the  first 
martyrdoms  which  we  have  already  made  him  suffer?  Does  not 
this  happen  everj'  day  ?  "  ^    He  sets  forth  numerous  examples  of 

'  p.  66.  '  p.  Li.  '  p.  26. 

'  "Our  profession  of  Christianity  has  not  been  exempt  from  these  shame- 
ful excesses,  when  an  iU-a<)\-iBed  zeal  has  caused  us  to  take  arms  against 
our  brothere  rebellious  to  avenge  upon  them  the  interests  of  the  Divinity  and 
any  supposed  impairment  of  his  worship  and  the  faith  we  owe  him"  (p.  .50). 

'  See  as  to  witchcraft,  p.  105.  '  p.  29.  '  p.  18. 
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innocent  pf-oiilc  liavinj;  miiffssTfl  tinHrr  torture,  «nH  shnws  with 
Ä  striking  verisimiiitiKlc  the  jmige  growing  minx-  and  mi>re  exus- 
perattvt  at  the  accused  who  will  not  confess.'  The  tonnwils  he 
refuses  ti)  (If-scribr.  "  Whcicvrr  wi.shrs  to  learn  the  Hppiimlus 
iLsed  in  tlii.'t  butchery  ha»  »n)v  to  read  tlie  Italian  »iithors  who  deal 
vith  the  subject.  .  .'.  The  Spanish  vigil  (torture  by  prevention 
of  slei-pX  which  comijelsu  man  to  keep  him.'^If  sus|Mnnlc<l  in  tlic 
air  for  the  space  of  st-vcn  hour*,  so  that  he  may  not  lean  upon  a 
sharpencd  iron  winch  would  puncture  him  In  the  rear,  causing 
intolerable  puin;  ilie  Marsile  ur  the  Klorfiice  vigil,  .  .  .  our 
lialf  red  tripods  on  which  arc  scotcd  imlwdlc  women  bccuw«!  of 
witchcraft,  macerated  in  n  horrible  prUon.  loaded  vith  ehain.t 
and  manacles,  liflif  rotting  in  the  fikh  of  a  stinking  and  gloomy 
ciuirncKhou^,  eniuciiitcd  ami  half  drud,  —  luid  a  humun  body  i» 
required  to  endure  tortures  so  diahotical  I  "  * 

The  style,  it  is  apparent,  is  tnuehing  and  highly  colored:  but 
the  language  \*  usually  inodenitv,  the  outcome  of  ])ity,  not  of 
anger:  the  insight  of  a  wise  man  is  perceptible.*  Sometimes, 
irritated  by  the  language  of  authors  who  spi-nk  of  torture  in  the 
manner  of  past-master*  of  the  art,  he  raises  hi»  toa«^  to  powerful 
ironj'.  "Binsfeld  eulogize*  the  invention  of  Marsile.  who  had 
found  a  gentle  method  o(  making  alt  kinds  of  aec-u«^i  persons 
confes^s  without  hreakirig  their  arms  or  leg»  (by  the  prevention  of 
sleep).  ...  Is  thi^  not  a  pleasing  method  of  finding  out  Iks  and 
killing  inrNKviit  people?  Ami  must  it  not  l)e  a  stnnige  strength 
of  prejudice  which  would  describe  this  to  usby  the  lips  of  a  priest 
and  a  theologian  as  a  small  martyrdom  or,  as  Marsile  says,  a 
ridiculous  torment  ?  *  The<Iei)Iorable  tliinji  alM)ul  iIicm-  [)eoi>le  who 
Iww  unreservedly  to  authority  without  any  regard  to  reiison  is 
that  MS  learned  a  man  as  Jean  Bodin  allowed  himself  to  become 
infatuated  with  the  bariianms  urn)  inhiiniHii  severity  of  these  mar- 
t>Tdoms,  citing  the  torture  of  the  Turks,  which  is  to  fix  iron  points 
like  awls  between  the  nails  and  llesh  of  all  tlie  sufferer's  fiiigf^rs 
and  toes,  and  that  method  of  torture  of  Italy  whieh  he  i^alls  tlie 
FluraUine  rigil,  lulniinddc  kinds  of  torments  (o  cau^  u  sufferer  to 

'  p.  2!l :  '■Ttu-ro  miv  mroiiiAl  judxeK  mj  im|>ta<'nb1p  in  drawitiK  Ih*  eon- 
toMiva  from  rverj-  stcuksI  pcrwn.  ibat  Ihey  UcliKlil  in  iovonling  noif  tor- 
mmla.  tn  which  iwy  add  im>iuv  alroeit)'  to  those  exist  ine  <n  order  to  eonipol 
an  ac«a*ed  to  ooofeM  at  all  tiaxanli." 

'  p.  36. 

'  Nlsxims  scattered  here  and  lb«n>I>oarwiUM>ntollü#l>N>adth  ■)(  niiml. 
p._I34:  "It  is  an  iu\-HnttI>1o  rul»  tlwt  ihe  mftjoritj'  of  «iRlroviTruiod 
*vinee  more  pB»kü&  ihao  r<»aoii."  —  p.  70:  "It  is  a  <«nmion  i-uuugli 
tiuliiw  for  men  to  tueautire  Ood  by  their  own  BUuidarU." 

■  p.  30. 
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say  whatever  he  is  wished,  .  .  .  Does  not  Binsfeld  know  that  the 
Italians  are  the  promptest  people  in  the  world  to  make  use  of 
torments,  because  it  is  an  invention  of  their  countrj-  ?  He  says 
that  Marsile  caused  the  hardiest  to  confess,  but  he  does  not 
say  that  we  shall  know  a  day  too  late  for  many  judges  how  many 
mart>Ts  he  has  made  in  the  belief  that  he  was  dealing  ^vith  crimi- 
nals." ' 

What  could  be  said  in  reply  to  all  this?  One  objection  was 
possible,  and  Nicolas  foresaw  it.  It  is,  that,  granted  the  system 
of  legal  proofs  such  as  we  have  described,  torture  appeared  to 
be  its  necessary  complement,  being  the  only  means  of  avoiding 
scandalous  impunities.  This  objection  does  not  stop  him ;  and, 
although  he  does  not  clearly  formulate  the  theory  of  moral  proofs, 
he  allows  it  at  least  to  be  hinted,  and  in  this  way,  returning  to  the 
truth,  finds  the  true  solution.  "  But,  it  may  be  said,  if  you  dis- 
card the  confession  extorted  by  torture,  you  breed  impunity  for 
crime  in  a  State,  and  as  comiction  is  not  always  very  easy,  you 
will  be  compelled  to  let  several  presumed  criminals  go  for  lack  of 
proofs  and  confessions.  There  are  enough  criminals  to  keep  them 
(men  of  law)  busy  when  justice  limits  them  to  lawful  methods  of 
conviction,  without  staking  its  success  and  the  equity  of  its  judg- 
ments upon  confessions  extorted  by  dint  of  intolerable  torments, 
and  God  will  be  no  less  well  ser\-ed  by  sparing  the  blood  of  so  many 
innocents  as  by  spilling  that  of  some  culprits.^  ...  It  is  said 
that  it  is  enough  for  a  judge  to  content  himself  with  probable  cer- 
tainty, and  rest  his  conscience  upon  what  the  laws  and  practice 
lay  down  for  the  regulation  of  his  conduct.  But  if  it  is  apparent 
to  his  conscience  that  the  proof  upon  which  he  bases  his  judgment 
upon  the  life  of  a  human  being  is  uncertain,  I  do  not  see  how,  in  such 
a  serious  matter,  he  can  have  enough  assurance  to  be  easy  in  his 
own  mind  in  regard  to  the  matter,  nor  how  the  public  authority 
which  he  wields  can  afford  enough  justification  before  God  or 
man."'  He  shows,  above  all,  the  inanity  of  these  innumerable 
precautions  by  pointing  out  that,  in  secret  crimes,  even  witnesses 
open  to  objection  are,  in  time,  admitted.* 

Nicolas's  book,  be  It  understood,  convinced  no  one.  It  must  not 
be  thought,  however,  that  it  went  unnoticed.  In  the  170()3,  we 
shall  see  Rousseau  de  La  Combe  quoting  it  with  the  highest 
eulogiums. 

We  may  finally  register,  for  the  1600s,  two  other  le-ss  striking 
protests  against  the  criminal  procedure  then  followed.     There  is, 
'p.  32.  'p.  43.  'p.  55.  'p.  17. 
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first,  a  Abort  n«ie  by  the  Al>ti^  l''leur>',  tutor  tn  the  Duke  of  liur- 
gund}'.  This  b  what  he  says  in  his  "  Avis  ä  I,oiiis.  due  de  Buur- 
gogne,  puisduuphiu"  (p.  1-Ui) :  "To  reform  our  crintinal  procedure 
derived  from  the  iiiquisilidii ;  it  tends  mow  to  tlic  discovery'  and 
punishment  of  the  guilly  than  the  vindication  of  the  innocent-*' ' 
Tlic  othrr  criticism  in  directed  agaitiAl  the  u-se  of  t^irture.  It  is 
buried  in  the  "Traitedes  crinws  e(  de  Tordre  judicinire  observe 
^  causes  crimiiirllcs "  by  !)r>[X'l'iSC5.'  "  CrrdeiHT  must  not 
ulwuys  be  given  tn  what  i.4  »aid  under  torture  .  .  .  for  an  uncertain 
fact  the  accused  is  made  to  sulfcr  a  certain  puni-^hment.  This 
invention  of  tortun*  i»  rathvr  a  trial  of  jiuticiicu  than  of  truth; 
for  he  who  is  able  to  endure  (the  tonnentti)  conceaU  the  truth,  and 
likewise  he  who  cannot  endure  them.  .Suffering  will  »9  readily 
force  me  to  say  wliat  i.s  not  true  as  it  will  compel  me  tocüiiTess 
wliat  is.  If  he  who  has  not  done  that  of  which  he  is  accused  ia 
patient  enough  to  endure  tbe^ie  torments,  why  will  not  he  who  haa 
tloiie  it.  wlien  such  a  handsome  reward  a**  that  of  his  life  is  hdd  out 
to  liim?  Etiam  intmcenteu  nfgfl  nifntiri  dolor!  Wlteitce  it  hap* 
pens  that  he  whom  the  judge  has  put  to  torture  to  prevent  an  inno- 
cent man  dying,  dies  innocent  and  punished  !  for  thousAnds  have 
burdem-d  their  souls  with  falw.'  con  felons.  It  is  a  terriWe  thing 
to  destroy  n  human  Iwing  fnr  a  mistleed  as  to  which  tliere  remains 
a  doubt.  What  power  has  he  over  the  judges'  ignorance  of  the 
fact?  Due»  it  nut  seem  ini<|uit(>U5  tJiui  111  onler  tu  avoid  kitUnR 
a  man  without  cau%,  one  should  do  worse  than  kill  him,  submit 
him  to  thiii  inquiPi'.morepninriilthanenrporal  punishment  ?  Tliere 
are  those  who  are  so  liarilened  to  the  torments  that  ihey  might 
never  tell  the  truth  under  them  ;  »iid  there  nrc  others  who  would 
riitlier  flip  confessing  faLselj-  what  lliey  hiul  not  ili>ne  than  suffer 
the  torments." 

But  these  reflectioiLs  of  some  Isotuted  minds  were  not  addre-sscd 
to  the  multitude.  In  IT.'iO  the  lawyer  Barbier  finds  nothing  more 
to  »ay  in  regard  to  -an  innocent  person  put  to  the  torture  than 
this:  "  A  poor  publieuii  of  Charentoii,  iifler  u  long  iniprisoutneut, 
vas  comlemne«)  tu  tJie  torture,  unlinary  and  extmurdinariF-,  wbieh 
h«  suffered  for  highway  robber?',  of  which  he  wa'*  innocent,  accord- 
ing to  the  confo?nion  of  the  r«d  thief,  who  Im-«  (»ren  cii(mired  und 
broken  on  the  wheel.  This  is  eviiknce  of  the  delicacy  of  tlie  judge's 
function  in  criminal  affairs !  " ' 


'  Quoted  by  PouUain  du  Part.  vol.  XI,  p.  fi. 

*  Part  I.  Tillr  X  ll^om  edition.  1750.  p.  1713). 

•  "Journal."  IV.  (>.  446. 
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§2.  Tha  Philosophie  HoTemsnt  of  the  ITOOi.  —  (inKtiiitlly, 
however,  the  old  ideas,  the  old  conception  of  sotiety,  were  dt-stiried 
to  yield  to  the  pressure  of  a  new  way  of  thinking.  The  phihtsoiihy 
of  the  1700s  made  its  appearance ;  and  it  admitted  only  two  prin- 
ciples for  the  decision  of  ail  social  problems,  reason,  and  that  senti- 
ment of  sympathy  for  the  human  race  which  they  callc<t  humtinify 
or  human  nature}  The  battle-cry  of  the  philosophers,  according 
to  one  of  their  disciples,  was  reason,  toleration,  and  humanity.* 

What  could  be  more  unreasonable  than  a  criminal  pnK'cdiire  in 
which  the  prosecution  counts  for  everything  and  the  defense  for 
nothing;  where  the  judge,  armed  with  a  terrible  power,  at  the 
same  time  feels  himself  chained  down  by  a  theorj'  of  proofs  which 
dictates  his  decision  to  him  and  controls  his  personal  ctrnviction? 
What  a  strange  idea  of  infallibility,  contradictory  in  its  terms! 
What  could  be  more  inhuman  than  those  long  imprisonments, 
those  secret  and  ensnaring  interrogations,  and,  finally,  that  torture 
crowning  the  work?  "  I  hear  Nature's  voice  cr\'ing  out  agaiiwit 
me,"  says  Montesquieu,  proceeding  to  expound  torture,' 

"  If  these  people  are  guilty,"  SiTvan  says,  "  they  are  still  deserv- 
ing of  pity ;  but  if  they  are  innocent,  oli,  the  horror  !  oh,  the  pity 
of  it  I  At  that  idea,  humanity  utters  a  terrible  and  syiiiputlictie 
cry  from  the  bottom  of  its  heart !  "  *  Bcccaria  dechiR-s  that  the 
fight  must  be  carried  on  "  with  the  wea[>ons  of  reason  " ;  he  ni- 
vokes  the  time  "  when  gentleness  and  Inimanity  achieve  more 
than  the  power  of  princes."*  Before  tlurs*!  new  authorities,  tlie 
old  criminal  law  couhl  not  long  hold  its  gnmnd. 

That  is  not  all.  These  active  intellects,  .seeking  universal  re- 
form, undertook  a  wide  iufjuiry  into  the  past  and  the  pri's<-nt. 
They  inquirc-d  into  the  former  and  the  existing  stat«-  of  affairs 
abroad.  And  in  tliese  investigations  the  institutions  of  two  na- 
tions especially  attracted  their  attenti<»ii :  those  of  the  Itonians 
and  those  of  the  English.     And  they  found  that  in  Home  at  the 

'See  Tnirir,  "\j-*  ^tn^pwn  di-  lu  Frau'-i-  ••ii»U:m\ttiTMW."  vol.  I, 
Book  III, eh.  III.  pp.  ■_><■.(;  ,7  «.(,. ;  ■i?«»  »^(  k-^v.  ;  Il<»<ik  IV,  i».  ;W4  w  «(/. 

*Condorf'i.  "Talilcau  lii-('iri<|ii"  «I'-  prtiKW".  iji-  I  fHpril  liuriiiLJ»,  '■*" 
^poque.''  C'i(ii(Ior''<-t  <l'-IJf]<'-  iln-  ii'riii  hiiimiiiily  iit  liiiinuti  iiiilitrc  "U 
is  tne  feolinif  nf  a  I''(I'1>t.  »I'liv-  i'iiiii|r:t';-i'iii  fur  ull  lli<'  »MfTi-nnirn  lliul 
afBiet  the  huinuti  ra<-".  ami  of  a  Imrmr  or  ivirv'tiititf  v/Wu-U,  in  (nir  fiiiMn! 
institutions.  b''1-  or  if'r.'TiiF(i''r)i.  or  privul*'  u/'liotih,  nil'lr  ni'W  niiW'fidK"  '■'' 
those  to  whii)i  all  )l<-"li  i-  tuir.  ' 

'"Esprit  <|.<loi-.'  lW,k  ,XVl..|j,  XVIi. 

•  "Disi^jur-  <|i-  Si-rvaii"  'ori(jxi(|  lo  .'^•i  inlluti'.:  "ChIi-  'Tiiniii'l,"  p  Mi. 
It  coDpludi-v  wiih  lliJ--*-  »iir'l-  :  "  !(■  'aIi'i  '!'»••  ii'i'  Ur.'  In-  f'  Mow  in'  ;i  i-  u 
blind  man  »li'j  d'l*-,  iiu*-  Ido*  iinlNr"'.  !('  .■.  Ii-i  '-iiii  Iiü''  'Im  tu  i-  ii  iii'iti.''  r 
who  outraK'"  ''■  ' 

*  'Dm  d^ljts  ';(  4'-'.  fi"'-.'  !"■'  tif" 
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best  period  of  lis  history  «nil  in  Engl«ii<]  at  that  very  mütnent,  A 
iTimiiiul  pmct'dtirc  tutally  tlilTcnfiit  from  tlint  in  Fraiioc  was  to 
be  seen,  namely,  publicity  of  trisb,  full  liberty  of  defense,  and 
judf;incnt  l>y  jurors.  N<i  doubt,  tli*pe  was  no  lack  uf  knowledge 
before  Uial  time  as  ti>  wimt  was  the  crlmiiml  proi*wlure  of  tlw 
Itomans.  Old  ,-\yrault  had  t-Iiicidutnl  it  in  a  snt-nlific  manner 
wbtvh  makes  liis  excellent  Imok  a  elassit-.  to  which  rreiw-h  und 
Gennan  eritieiüiii  still  ro  for  infomiatioii.  It  was,  indeed,  that 
example  of  the  anriciit»  n'hirh  he  imrs.suiit1y  iuvukcd  a){Hir»t  the 
detestable  melliods  of  his  age.  Hut  he  had  not  Ijcen  he«Ied.  Tlie 
historic  idea  of  these  Facts  none  the  less  remained,  as  we  find  in 
Imliert.'  [jainuij^non  said  in  llu*  eonfenrnees  u|Hin  the  Ordinances : 
"  If  it  is  desired  to  compare  our  criminal  [micMnn-  with  that  of 
the  Uomans  and  of  other  nations,  it  will  he  fnnnd  tluit  theirs  is  by 
no  means  so  rigorous  as  that  observed  in  I'Vmice."  -  "  At  Home," 
writes  Muyart  de  Vouglans,  "  the  prosorution  was  public,  the 
WTiLsed  had  the  opportunity  of  leiirnin^  at  the  same  titne  both 
who  his  accuser  was,  so  that  he  could  discredit  liltn,  and  niio 
the  witnesses  Mj^aiii^t  him  were,  so  that  he  wtt*  able  to  objeet  to 
tlieia,  and,  finally,  of  what  crime  lie  was  aceiistHl,  so  that  he  coukl 
«t  once  lodge  his  defenses,  to  which  the  »cniser  was  obllp-d  to 
reply  Inimediatcty  or  within  u  hrlef  delay  fjrantcd  to  him;  the 
accused  eould,  morwiver,  Imve  the  aid  of  a  la«*yer."  * 

All  this  dk!  not  disturb  nur  juriscomults  nor  cause  them  to  doubt 
tbe  excellence  of  their  practice.  But  the  reformers  eagerly  picket! 
Up  that  weapon.  Montesquieu  constantly  cites  the  Koman  laws  in 
criminal  matters.  Voltaire  writes;  "Among  the  Roman»  the 
witnesses  were  heani  pnliliely,  in  the  presence  of  the  acewsetl,  who 
could  reply  to  them,  question  them  himself,  or  employ  an  advocate 
lo  do  M).  That  jmK-edim-  was  noble  »ad  fnmk  ;  it  breathetl  Ito- 
man  maf;iianimity."  *  In  the  <\>nst!tiiciit  .Xs-sembly  the  jury  is 
spoken  of  "  as  among  the  Romans."  *  But  it  is  especially  towards 
Kngland  that  they  hMik,  the  country  which  had  know»  how  to 
maintain  its  political  liberty  and  with  tliat  all  the  other  liberties. 
Our  philosophers  uft^-n  pnt  ibeir  piditical  theories  in  the  mouth 
of  nn  FnglishmKH.'  Thtir  criminal  pnjcetlure  is  among  the  most 
perfe^-l.of  the  institutions  of  the  Knglu^h  pet>ple.     Montewjuicu 

'  " Pnttiqu*."  Book  III.  .hap.  XIII.  N'o.  3.     •  ■■Proobt-verUI."  p.  IM. 

'  "Inntit.  frim.'"  l^irt  III,  eh.  II.  p,  GO. 

'  "  Comnif nlnimur  leTntitt^  desd^litsrt  dnpciaM,"  rh,  .\XE1. 

'  .W.  .Voiiffir;  "Thr  etlnblixhincnt  of  some  jurors  acennlini;  lo  Ih» 
mctiiod  fnrinprly  iii  u^'  ninoiij;  ttie  Komans."  Silllne  OC  i^Ttli  l>tober. 
1790.    Mvnitour  of  the  201  h. 

*  MtMti.  "Dm  droiu  al  ih*  dpvntni  du  eitojeii.t. 
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often  cites  it,  even  nithout  naming  it,'  and  Voltaire  constantly 
refers  to  what  passes  on  the  other  side  of  the  Channel.  "  C. 
Which  of  all  the  nations  appears  to  you  to  possess  the  best  laws, 
and  a  system  of  justice  most  conducive  to  the  general  wel- 
fare and  the  happiness  of  the  individual?  —  A,  Our  own  country 
(England)  unquestionably.  That  is  pro\-ed  by  the  fact  tliat  in 
all  our  arguments  we  always  extol  our  own  excellent  Constitution, 
while  in  neariy  all  other  countries  they  are  sighing  for  a  change. 
Our  criminal  laws  are  equitable  and  by  no  means  harsh.  We  have 
abolished  torture,  against  which  nature  cries  out  in  vain  in  other 
countries.  This  shocking  method  of  destroying  a  weak  innocent 
person,  and  vindicating  a  robust  criminal  came  to  an  end  nith  our 
infamous  Chancellor  Jeffreys,  who  made  use  of  the  atrocious  cus- 
tom with  a  savage  joy  in  James  IPs  reign.  We  do  not  put  a  wit- 
ness who  has  given  his  evidence  too  heedlessh"  to  the  necessity 
of  lying  by  punishing  him  should  he  retract.  We  do  not  make 
the  witnesses  testify  in  secret ;  that  would  breed  informers.  The 
proceedings  are  public ;  secret  trials  are  the  invention  of  tyrants."  * 
—  "  Fortunately,  in  England  no  trial  is  secret,  because  the  chas- 
tisement of  crimes  is  intended  to  be  a  public  lesson  to  the  people 
and  not  a  private  vengeance ;  the  examinations  are  made  ^'ith 
open  doors  and  accounts  of  all  the  trials  of  interest  are  published 
in  the  newspapers."  ' — "In  England,  the  slightest  unjust  imprison- 
ment is  indemnified  by  the  official  who  ordered  it."  —  "  In  England, 
that  island  famous  for  so  many  atrocious  crimes,  and  so  many 
good  laws,  the  jury  were  themselves  the  advocates  of  the  accused. 
Since  the  time  of  Edward  VI  they  assisted  their  weakness,  and 
suggested  to  them  every  way  of  defending  themselves.  But  in 
the  reign  of  Charles  II,  the  assistance  of  two  counsel  was  granted 
to  every  accused,  because  it  was  considered  that  the  jury  were 
only  judges  of  the  fact,  and  that  the  lawyers  were  better  acquainted 
with  the  snares  and  evasions  of  the  law.  In  France  the  Criminal 
Code  seems  framed  purposely  for  the  destruction  of  the  people ; 
in  England  it  is  their  safeguard."  * 

Erelong  de  Lolme's  imperfect  but  very  lucid  book  was  to  draw 
attention  to  the  procedure  by  jury  as  to  all  other  English  institu- 
tions ;  *  the  translation  of  Biackstone's  Commentaries  was  to  pass 

'  "EBprit  des  lois."  Book  VI.  cha.  11  and  III ;  Book  XII,  cb.  II. 

'  "  L'A.  B.  C-,  ou  Dialt^uei!  entre  A,  B,  et  C  "  (fifteenth  conversation). 

'"Hiütoire  d'Eliaabeth  Canoiog  et  de  Calas,"  "Comment.  d«s  d^lits 
et  «lea  peiniia."  ch.  XXXII. 

'  "Prix  de  la  justice  et  de  rhunianit^,"  Art.  23  (1777). 

'  "  Constitution  de  I'Angleterre."  by  M.  de  Lolme  (new  edition,  Geneva, 
vol.  I,  Book  I,  chs.  XI  and  XII.    On  criminal  justice. 
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from  liaiul  to  hand;'  and  wlien  the  lte\'olutii>n  comes  to  give 
cfFM?t  to  the  pRiüranime  nf  tlie  philosoplicix.  it  h  England  tliat 
i»  to  funiiAii  ihv  Coii»titueiit  A»H<.-inl>l,v  witb  »  inixlcl  fur  iTiuiirial 
law. 

Tlwso  ftpe  tho  new  priiipiple«  mid  tlie  new  mridels  which  it  ig 
propiiMtl  til  fiilKiw,  'IIk-  old  critiiiiiui  law  uihI  the  old  pnHM.?durc 
are  assailed  from  everj'  side.  In  IT21 ,  Monteujuteu,  in  the  "  Let- 
tre« persanes,"  lays  down  his  pptifoiind  iixtonw  on  the  nature  and 
effetiivi-iM;!«  of  puiii.thmfiits.-  Then,  in  Books  VI  and  XII  of 
the  "  IC&prit  dca  lois,"  lie  laj-s  down  the  true  principles  of  the  crimi- 
njil  law  Hnd  of  criminal  procedure,  .\fterward:»  eomes  Bcc- 
caria,  Moim-squieu's  iliwriple  (176fi).  Uousaeau.  i)reüCfUpifd 
atwve  all  with  moral  and  pulitit-al  problem;),  concerned  himself 
little  with  the  criminal  law.  He  devote^i  a  pa.>isin(;  word  to  them 
in  the  "  Con  trat  social."  Uut  upon  the  criminal  law  his  prin- 
ciples are  destined  to  have  the  ^reutest  influence  in  the  future. 
V<jltair*  was  the  jn'oateat  apostle  and  propajtator  of  the  whole- 
sume  and  proper  doctrine  in  these  matters.  He  returns  to  it 
unce»nnf;ly  in  hi»  numerous  writings :  "  MC'riwdres  pourlesCalud ;  " 
"  Histoirc  d'Klisabeth  Canning  ; '"  "  Relation  de  ta  mort  du  cheva- 
lier de  I..a  Bsrrc  ;  "  "  La  m^prise  d'Arras ;  "  "  ProcJs  criinincl  du 
sivurMontbaillyetde  sufemme  ;"  "Commeiitaircsur  IcTruiHidc» 
delitii  et  doH  fieinca ; "  "  Traite  de  la  tolerance ; "  "  Prixde  lajustice 
et  de  rhimianitf."  The  lit^t  is  a  long  one,  and  \s  still  incomplete. 
These  ur«  but  the  loudest  vtnecs.  Alottjpiide  of  the  miMters  speak 
their  nunKTou»  disciples.  We  cannot  mention  their  works  in 
detail ;  hut  it  appean*  to  us  to  be  useful  to  analyxe  the  ideas  of 
the  three  men  wliu,  among  the  pliil<isophrrä,  did  the  most  for  the 

reform  of  criminal  law  :    MoiiteW|uicu.  Bcccaria.  and  Voltaire. 

§  3.  Montesquieu  and  B«ccarla.  Tbs  Criminal  Law  In 
Toluire'i  Works.  —  In  regard  to  criminal  procedure,  as  in  regard 
to  criminal  law,  Montes(|uieu  keeps  to  general  id^^n;;:  "  Political 
liberty."  he  says,  *'  nin.««sts  in  security,  or,  at  least,  in  the  idea 
thai  we  enjoy  security.  This  security  is  nevtr  more  dangerously 
attacked  than  in  public  or  private  accusations.  It  is,  therefore, 
on  Üie  ijuimI  quality  of  criminal  laws  tliat  the  lilwrty  of  the  sub- 
jcft  chiefly  depends.  .  .  .  The  knowledge  already  acquired  in 
some  countrin*,  or  that  may  he  hereafter  tK-qtiired  in  others,  con- 
cerning the  safe^it  rules  to  be  ol»«r%eiI  in  criminal  judjiments,  is 


>  Sm  alto  "Rwhonhe«  nir  In  cours  et  los  prooMnree  erimiDelk«  d'An- 
gletefr«.  nxtfait««  Av*  ComnwiatainM  de  Blalatone,"  1790. 
*  "lattRM  pcovano*,"  LeUiv  78. 
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more  interesting  to  mankind  than  any  other  thing  in  the  world, 
liberty  can  be  founded  on  the  practice  of  this  knowle<lge  only ; 
and  supposing  a  State  to  have  the  best  laws  imaginable  in  thu 
respect,  a  person  tried  under  that  government,  and  condemned 
to  be  hanged  the  next  day,  would  have  more  liberty  than  a  pasha 
in  Turkey."  '  That  is  an  excellent  axiom.  The  criminal  priK-ed- 
ure  does  not  only  consider  the  evil-doers ;  it  is  the  safcK'iard  of 
the  liberties  of  all ;  it  is  as  Hossi  said :  "  The  English  Jury  and  itH 
Parliament  are  columns  of  the  same  edifice." 

But  under  what  conditions  will  the  criminal  laws  be  really  pro- 
tectors? Two  things  are  neces.sarj',  certain  forms  and  the  p«».ti- 
bility  of  liberty  of  defense.  "  In  republics,  it  i»  plain  that  as  many 
formalities  at  least  are  necessary*  as  in  monarchies.  In  both  gov- 
ernments, they  increase  in  proportion  to  the  value  which  is  set 
on  the  honor,  future  liberty,  and  life  of  the  subject.  In  mtxler- 
ate  governments,  where  the  life  (jf  the  meanest  subject  is  <leemed 
precious,  no  man  is  stripped  of  his  honor  or  property  until  after 
a  long  inquir>';  and  no  man  is  bereft  of  life  till  his  ver>-  c-ountr^- 
has  attacked  him  —  an  attack  that  is  never  made  without  leav- 
ii^  him  all  possible  means  of  making  his  defense."^  .\dd  ti*  this 
the  necessity  for  fixed  laws  that  !ea%'e  nothing  to  the  judge's  di.s- 
cretion,*  and  we  have  Montesquieu's  do<.lrine.  As  we  have  said, 
he  has  not  dealt  much  with  details ;  only  two  f jr  three  fyiintt  have 
been  selected  by  him.  In  regard  to  the  prosecution,  he  afJmits 
the  institution  of  the  pultlir  pnjse<.'Utor,  a  ne^x-ssan.'  survival  of 
the  ancient  law,  after  a  shint  disaj>[>earance :  "  We  have  at  pres- 
ent an  admirable  law,  namf'l>',  that  \ty  which  the  prince,  who  is 
established  for  the  exw.'iltir>n  of  the  law-,  apfxtint-s  an  officer  in 
each  court  of  judir-ature  to  prftse«^rut*-  all  -*»«-  of  '-ritn'-T  in  his 
name;  hence  the  pr<if*--ion  of  infonoer-.  i^  a  »hiu^  iink^iowii  f»  lit, 
for  if  this  public  avcnjrer  were  "lU-iyrt»:«!  In  alm-^-  hi-  ofli':«',  he 
would  "^ftu  iff  obli^fMl  to  m«-ntiofi  hi-,  aiitlior."  '  Monti- vpjieu 
stigmatize«]  tnnuTi-:'-  but,  -traiiK*'  to  -ny,  he  ai-.i'-  \,i:  approba- 
tion, if  not  to  the  er;'.ir'*  -y-U-in  of  U-v^\  \iTi^A-..  at  I'^-^t  to  the  njle 
providinsT  that  t-Ao  •Aitu*--*--  -h;i|)  1^  ti-*:'-:-jLry  Vi  ju'itify  a  '-"ii- 
demnation :  ^   'jj^-n  tlii-  jx/int  \'',hs±'if  ■'■h.-.  more  far--<-iii.t'. 

The  '■  Treat! y-<.r('"r:i/i'-^j,d  I''-„alii'--.  "'.f  »!;•■  Mfcr'jji-.  of  IW:- 
caria  war  jcjbli-h"!  ii\  '.-W.nu  '.:.  f.v-  I'^lia:,  ln'-.v  .nv?  fiut  -a  ^th:;-- 


'■■y.-;tr'  -it-  :-.:>:  a-^.^  xii  ■; 

:    II                    /'/•-■     fV---^  '.  f    '  r.    M 

*  Ih-i  .  H'^,^  M   .-.    Ill 

•/•/..•     \'^y.,  ■.  J    ';.    ■.  HI. 

'/*.-</.  I>y,*  ■.  J    ■■:.    XVII 

'/'-'■  iw,^  ;<ii  -..  Ill 

■  \:  ■',  •.->■  .:.f. ,. '.--  ■/  ■,'..  i  ••  :.■ 

r.  ;,'.  .'I'fi;.:^!--,!.  Il^-'ir.»    ««    If  l''nl 
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latioii  into  French  by  Morellrt  appeared  in  February'.  1766.' 
Its  infliH-ncc,  which  wus  immcti«',  was  v\v»  mut-'h  greater  in 
France  than  in  Italy. 

With  BMcaria  wc  entor  into  details  After  several  chapters 
dfvotetl  III  the  tieoes-iity  for  fixetl  puiiishmvntM,  he  attacks  the 
abuse  of  detention  pending  trial  (eh.  VI  >,  secret  accusations  (ch.IX), 
the  oath  iiiipih-ie<j  on  the  mccusc<1  (eh.  XI).  ensnaring  tjue'Stion»  (ch. 
X),  urKJ  lastly,  tiirtiin*.  He  denianrb  piit>licity  of  judf;moiti)  and 
proceedings.  "Let  the  judgments  be  public;  let  the  proofs  of 
tlie  crime  be  public,  and  piihlle  opinion,  which  cbii  be  the  only 
social  restraint,  «ill  keep  viuleiice  and  passion  in  check "  (ch.  VU). 

As  to  the  system  of  j^roofs,  he  evidently  has  u  leaning  toward 
moral  proofs.  lie  prefers  "  the  ignorance  which  judueH  by  senti- 
ment "  —  "*  all  that  is  necessar>'  to  judge  is  mere  good  sense,  and 
thb  Kuide  i»  Ivxt  misleading  than  the  learning  of  a  judge." 
lie  also  says,  however.  "  It  is  iniportaot.  in  a  good  system  of  laws, 
to  determine  in  n  preeise  manner  the  degree  of  confidence  which 
should  be  pW-ed  in  the  witiK-;M«a  uad  the  nature  of  the  proofs 
neoessarj-  to  establish  the  ofFcnse  "  (ch.  VII). 

It  is  apparent  that  the  reforms  Beecaria  demands  are,  in  rejilit,v, 
not  particiilQrl,\'  daring.  They  dn  not  go  very  far  beyond  those 
already  demanded  by  I'resident  I^moi^non.  But  the  fact  that 
thiswa»  »II  claimed  by  right  of  reason  make-s  the  great  enmn)o> 
tion  which  tlic  book  caused  tompreliensihie.  Besides.  tJie  prin- 
ciples of  criminul  hiw,  properly  so  ralli-<I.  held  an  important  place 
ill  til«  book.  "  Ueccaria,"  atiy?.  Contlorcet.  "  refiit»!  in  Italy  tlie 
barbarous  maxims  of  tVench  jurisprudence."  Morellet.  the  trans- 
lator of  the  work,  sent  Beccana  the  eungratulations  of  all  Frvnoh 
philosophers.  "  1  am  es|>ecially  enjoined  to  »end  you  the  thanks 
and  compliments  of  M.  Diderot,  M.  Helvetius,  M.  de  BufTon. 
...  I  have  »uhmittt-d  your  Ixiok  to  M.  Itousseau.  .  .  .  M. 
Hume,  who  has  been  Hta.\'ing  with  me  fur  some  time,  cnmrnaiids 
me  to  tell  yoit  a  thoii»and  things  on  his  part.  ...  M.  d'.M*.-mbcrt 
is  going  to  write  to  you."  * 

Voltaire  anrwtaied  the  "  Treatise  on  Crimes  and  Penalties  "; 
hut  liis  work»  de\'ot<tl  tn  criminal  law  |x)Kses.s  for  u»  u  nnich  more 
living  interest  than  Heix«ria's  h<»ok.  In  \*oltaire,  in  fact,  instead 
of  elevated  generalities  and  magnifici>nt  tirades,  we  shall  find  aecu- 

» l-pturfroni  .UorrHrl  to  flo-corw.  I7Ö6;  "It  waeM.  Mii]estierbee,witb 
whuRi  1  lui^T  the  bonor  to  hf  coonNtod.  who  suf^^mted  to  tne  tbo  trand»- 
lion  ot  your  irork  into  uur  UdkumP'.  Mj'  translatioa  appeared  ngbl  daya 
agpi." 

*  Letter  of  itortllrt  la  Hteearia.  Fobruarj-,  171(6. 
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rate,  almost  technical,  critidsm  of  the  Ordinance  of  1670.  He 
brings  to  it  the  insight  of  his  admirable  good  sense,  in  addition  to 
his  gift  of  accurate  information,  a  very  necessary  quality. 

'■'  The  Criminal  Ordinance,"  he  says,  "  seems  on  several  points 
to  have  been  directed  only  towards  the  destruction  of  those  ac- 
cused. It  is  the  only  uniform  law  in  the  whole  kingdom.  Should 
it  not  be  as  favorable  to  the  innocent  as  it  is  terrible  to  the  guilty  ?  ' 
This  procedure  is  much  more  rigorous  since  1670;  it  would  have 
been  much  milder  if  the  majority  of  the  commissioners  had  been 
of  the  same  mind  as  M,  de  Lamoignon."'  We  can  follow  all 
the  phases  of  the  procedure  in  Voltaire's  criticism  of  it.  He  says 
nothing  about  the  complaints  and  denunciations  b>'  which  the 
proceedings  begin;  and,  in  fact,  there  was  nothing  in  regard  to 
them  but  wise  provisions,  which  have  survived.'  Arrived  at  the 
information,  he  finds  himself  face  to  face  with  two  abuses,  secrecy 
and  the  monitories:  "  Although  there  are  some  cases  in  which  a 
monitorj'  is  necessarj',  there  are  many  others  where  it  is  very  dan- 
gerous ;  it  invites  men  from  the  dregs  of  the  people  to  bring  accu- 
sations against  their  superiors  in  rank  of  whom  they  are  always 
jealous.  .  .  .  There  is  probably  nothing  more  illegal  in  the  tri- 
bunals of  the  Inquisition ;  and  a  great  proof  of  the  illegality  of 
these  monitories  is  that  they  do  not  proceed  directly  from  the 
magistrates ;  it  is  the  ecclesiastical  power  which  issues  them."  * 

He  has  much  to  say  about  the  secrecy  of  the  procedure :  "  All 
these  secret  procedures  may,  perhaps,  be  compared  to  a  match, 
which  bums  imperceptibly,  but  sets  fire  to  a  bomb."  —  "  Is  it  for 
justice  to  be  secret?  Secrecy  belongs  to  crimes  alone.  It  is 
the  procedure  of  the  Inquisition."  *  —  "  With  us,  all  is  conducted 
in  secret.  A  single  judge,  only  attended  by  his  clerk,  hears  each 
witness  separately.  This  custom,  established  by  Francis  I,  was 
confirmed  by  the  commissioners  who  were  employed  to  digest 
the  Ordinance  of  Louis  XIV  in  1070;  which  confirmation  was 
entirely  due  to  a  mistake.'    Tliey  imagined,  in  reading  the  code 

'  " Commentaire  du  Traits  des  dflits  et  dos  peines,"  ch.  XXIII. 

'  Ibid. 

'  By  a  strange  idea,  he  regrets  the  disappearance  of  tfae  old  accusation 
by  forv'til  party:  "Happy  are  those  nations  that  have  been  wiae  enough 
to  ordain  that  all  accusers  should  he  confined  in  prison  as  well  as  the  ac- 
cused !  Of  all  laws  that  is  the  most  just."  "Prix  de  la  justice  et  de  I'hU' 
manit^,"    Art.    XXII.    S  3. 

'"Relation  de  la  mort  du  chevalier  dc  La  Barre."  "There  was  no 
proof  against  my  relatives,"  says  Donat  Galas  in  his  "  Memoire,"  "  and  there 
could  be  none,  so  they  had  recourse  to  a  monitory.  .  .  .  The  crime  was 
suspected,  so  they  demanded  the  discloaUTfl  of  proofs." 

'  "Prix  de  la  justice."  Art.  XXII.  S  5. 
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'  de  Testibus,'  that  the  words,  '  testes  intrarc  judicia  secretum ' 
signified  that  the  witnesses  were  examined  in  private ;  but  '  se- 
cretum '  means  here  the  chambers  of  the  judge.  '  Intrare  se- 
cretum,' if  intended  to  signify  private  interrogation,  would  be 
false  Latin.  This  part  of  our  law,  therefore,  is  founded  on  a 
solecism." '  Here  Voltaire  yields  to  that  propensity  to  anec- 
dote that  often  leads  him  to  seek  in  insignificant  facts  for  the 
cause  of  great  events ;  we  no  doubt  find  in  Bomier,  whom  he  quotes, 
that  misunderstanding  cited  as  the  cause  of  "  that  custom,  or 
rather  that  abuse  of  hearing  the  witnesses  secretly,"  -  but  we 
know  how  the  secret  procedure  was  introduced  and  kept  up. 
However,  everj-thing  was  fish  that  came  into  the  publicist's  net. 
The  confirmation  did  not  appear  less  defective  to  Voltaire  than  the 
first  deposition :  "  The  deponents  are  usually  from  the  dregs  of 
the  people,  whom  the  judge,  when  he  is  shut  up  with  them,  can 
make  say  anj-thing  he  likes.  These  witnesses  are  heard  a  second 
time,  still  in  secret ;  this  is  what  is  called  the  confirmation."  ' 

How  is  the  accused  to  be  able  to  confute  these  witnesses  ?  By 
means  of  the  confrontation ;  but  "  it  would  seem  as  if  the  law  com- 
pelled the  magistrate  to  conduct  himself  towards  the  accused 
rather  as  an  enemy  than  as  a  judge.  It  is  in  the  judge's  option 
to  order  the  confrontation  or  omit  it  {'  if  need  be,  confront,' 
the  Ordinance  says).  Custom  in  this  respect  seems  to  be  contrary 
to  the  law,  which  is  ambiguous.  There  is  always  confrontation ; 
but  the  judge  does  not  always  confront  all  the  witnesses ;  he  omits 
those  who  do  not  seem  to  him  to  be  favorable  enough  for  the  prose- 
cution. However,  any  such  witness  who  has  not  testified  against 
tlic  accused  in  the  information  can  testif;'  in  his  fa\<)r  at  the  con- 
frontation ;  the  witness  may  have  forgotten  certain  circumstances 
favorable  to  the  awused.  The  judge  himself  may  not  have  at 
first  recognized  the  imiKirtance  of  tiiese  circumstances  and  may 
not  have  recordiMl  them."  * 

The  confrontation,  moreover,  is  iUusory  :  "  If,  after  the  confirm- 
ation, they  retract  from  their  deposition,  or  vary  in  any  material 
circumstance,  tlicy  are  punished  as  false  witnesses.  So  that  if  a 
simple,  honest  fellow,  recollecting  that  he  has  said  too  much,  that 
he  misundcrst(KMl  the  judge  or  the  judge  hira,  revoke  his  deixisi- 
tion  from  a  princii>le  of  justice,  he  is  punished  as  a  reprobate. 
The  natural  cnnsi-cjuence  of  this  is,  that  men  will  confirm  a  false 

'  "Comment,  sur  le  Traits  doa  d^lits  ct  des  pt-int's,"  oh.  XXIU. 

'  fiiiTiiitr,  tijMjn  arli<L-l<i  11,  litte  VI  of  the  Ordinance  of  IftTO  (viil.  11,  p.  82). 

•  "Commentaire  sur  le  Traits  des  dötits  et  des  peinc^  "  cli.  XXlll. 

*  "Commentaire  des  d^lits  et  des  peines,"  Art.  XXIV, 
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testimony  rather  than  expose  themselves,  for  their  honesty,  to 
certain  punishment." ' 

Furthermore,  the  accused  is  cut  off  from  everybody,  and  with- 
out counsel :  "  To  cast  a  man  into  a  dungeon  ;  to  leave  him  there 
a  prey  to  the  horrors  of  imagination  and  despair;  to  examine 
him  only  when  he  is  bereft  of  his  memory  by  the  anguish  of  pain, 
and  his  whole  frame  is  disordered ;  is  it  not  like  enticing  a  traveller 
into  a  den  of  thieves  to  assassinate  him  ?  Nevertheless  that  is  the 
custom  of  the  Inquisition.  That  single  word  impresses  the  im- 
agination with  horror."  ^ —  "  A  man,  being  suspected  of  a  crime, 
knowing  that  he  is  denied  the  benefit  of  counsel,  fiees  the  country ; 
a  step  to  which  he  is  encouraged  by  every  maxim  of  the  law.  .  .  . 
Do  your  laws,  then,  allow  the  privilege  of  counsel  to  an  extortioner, 
or  a  fraudulent  bankrupt,  and  refuse  it  to  one  who  may  possibly 
be  a  very  honest  and  honorable  man  ?  "  ' 

Penally  comes  the  crowning  cruelty,  the  crowning  absurdity, 
torture :  "  Since  there  are  yet  Christian  people  —  What  do  I  say  ? 
Christian  priests  and  Christian  monks,  who  make  use  of  tortures 
for  their  principal  argument,  we  must  begin  by  telling  them 
that  a  Caligula,  or  a  Nero,  never  dared  to  inflict  such  cruelties  on 
a  single  Roman  citizen.  .  .  .  We  meet  with  nothing  in  the  books 
which  take  the  place  of  a  code  in  France  but  these  horrible  words : 
preparatory  torture;  ordinary  torture;  extraordinary  torture; 
torture  under  reservation  of  proofs ;  torture  without  reservation 
of  proofs ;  torture  in  presence  of  two  counsellors,  torture  in  pres- 
ence of  a  doctor,  of  a  surgeon,  torture  to  be  administered  to  women 
and  girls,  if  not  with  child.  One  would  think  that  all  the  books 
had  been  written  by  the  executioner."  * 

Later,  quoting  a  passage  from  d'Aguesseau,  in  which  the  latter 
states  that  if  the  proof  is  not  complete,  torture  or  a  further  in- 
quiry cannot  be  ordered,  he  cries :  "  What  then  is  the  power  of 
precedent,  illustrious  chief  of  the  magistracy?  What!  you  have 
no  evidence,  and  for  two  hours  you  punish  an  unfortunate  man 
with  a  thousand  deaths,  in  order  to  deal  out  to  him  a  single  one 
which  wilt  only  last  a  moment.  .  .  .  Can  it  be  possible  that  you 
are  capable  of  ordering  torture  or  a  further  inquiry !  What  a 
frightful  and  ridiculous  alternative ! "  He  was  well  acquainted 
with  the  judicial  practice  on  this  point :  "  Unfortunately 
we  are  not  too  well  agreed  as  to  what  presumptions  are  strong 

'  "  Comment,  des  d^lits  et  des  peines,"  Art,  XXIV. 
'  "Prix  de  la  justice."  Art.  XXXllI. 
'  "Comment,  des  d^lits  et  des  peines,"  ch.  XXIII. 
*  "Prix  de  la  justice,"  Art.  XXIV. 
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enough  to  iiiduw  h  judKc  to  Ix-jriu  co  diülocate  the  liniha  of  his 
fellow-ma»  by  torturr.  The  Ordinanc-«-  of  IftTO  has  dmdwl  noth- 
ing n*^nrd!iig  tliiit  nhiickiiif;  [>r(r|iiuinnry  npiTHtlnn.  A  jireAump» 
lion  is  iiotliin^  nion.'  nor  kss  than  a  conjectupe,  Torture  should 
not  he.  ordered  iit  I'mncc  until  u  '  irurpu»  dviicti '  b  (.-»tiibliähcd,  ut 
all  (events."  * 

^''Dltail^■  has  attat-t»^  l<>ga)  proafs  more  savitp'ly  thnn  nny  one 
cIm',  without.  iH'fhaps,  tnkinj;  iiit«)  ciinHidcratKin.  I4h>  oirL'fuily, 
their  importaiice  !n  the  system  as  a  whole:  "  Gud  of  justice! 
what  examples  of  these  mistaken  murders  appear  every  year  in 
EumiH-,  in  alnuMt  all  ihr  ttmrta  tliat  urr  Kovenietl  by  the  Tri- 
boiiian  {-ompilalion,  »r  by  the  andpnt  feudal  custom!  .  .  .  The 
heart  shudders,  and  the  hand  Iremble-i,  when  we  refl«-t  how  many 
horrors  have  issued  from  the  bosom  of  tlie  laws  themselves.  Then 
oufiht  wr  tu  be  (-ontrntnt  to  wish  thut  all  laws  wen*  Hlmhshed,  and 
that  there  were  no  others  but  that  of  the  eonseienf*  and  the  Rood 
sense  of  magistrates?  — who  would  answer  that  this  coascirnc«: 
and  lliis  jpMxI  sense  would  not  go  «.stray?"'  And  elsewhere: 
"  The  Parlcmenl  of  Toulouse  has  a  very  airious  custom  in  its 
pniofs  hy  witnesses.  Klscwhrrc  half-pnnif.s  arc  admitted,  which 
is  a  palpable  absurdity,  for  we  know  Üiat  there  are  no  half-trutfaa. 
But  at  Toulouw  they  allow  quarters  and  eij^tha  of  a  proof. 
For  ijistanre,  a  hearsay  may  be  coiisiden-d  as  a  quarter,  and  aiiotlier 
hearsay,  more  vague  than  the  former,  as  an  eighth ;  so  that  eight 
hearsays,  which,  in  fact,  are  no  other  than  the  who  of  »  groundless 
report,  cDiislitute  a  full  jinKtf.  It  was  ujHni  this  princi]>lc  lliat 
Calas  was  condemned  to  the  wliecl.  Tlie  Roman  laws  required 
proofs  '  luce  meridian»  ehtrinrfs,'  *  .  .  .  Wio  would  not  be  terri- 
fied at  such  a  procx-dun*?  Who  cuuld  be  sure  uf  nut  faUiuf!  a  vic- 
tim to  it  ?  Oh,  judges,  U  you  M-ou]d  not  have  the  Innocent  uccuavd 
take  flight,  fticilitiite  the  meuris  of  his  defense ! " 

The  ritjhis  of  tJie  ileft-iisc  —  these  words  are  in  all  raouilw. 
What  is  ncccssarj-  to  insure  tJie  payraciU  of  proper  respect  to 
these  sacred  rights?  Publicity,  tlie  ».ssistaiiee  of  an  atlvocate, 
the  ubolitio»  of  torture,  the  doctrine  of  legal  proofs :  (or  the  time 
being  the  duim»  of  the  puhlieLst.s  are  limitnl  to  Iheae  points;  «i 
these  they  d€m»u<l  legislative  rcfonii.  "  If  it  should  ever  ha|^M!ii 
in  France."  says  Voltaire,  "  that  the  laws  of  humanity  soften  Minie 
of  our  nKoruiis  ciiatoin.-«,  witlioiit  facilitating  the  ctimiiiisäion  of 

•••L*  nii'priM- a'Aim«.'*  '■'Prixdc  la  justt<^,"  .^^t.  XXII,  J  2. 

■  "Cummctitiun''  ilu  Tniit^  do«  diUti'  et  de»  pcines,*'  ch.  X^[I.  In  ad- 
dition  lo  the  pci»N)«i>«  (uiuUh),  we  anothir  in  which  Voltaire  üuiiiiiMHsea 
his  whole  üTKuiuciit  i,''ConiineaU"  eh.  XXIll). 
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crinM",  ve  raay  h^pe  for  reformation  in  tlicsc  li'Kal  jiroceefiiiigs 
wherein  our  legislators  seem  to  havt-  ht-cii  influenced  by  too  much 
severity."  ' 

But,  beyond  all  that,  tht-  philosophcrH  Iwiked  fonvarH  t»  some- 
tJiing  higher  «nd  more  just,  thr  trial  by  jury:  "  In  England," 
say»  Mnntc^iiiieu,  "  the  jury  }{ive  their  verdict  whether  the  fact 
broiij^ht  under  their  eoptiizatice  he  prov'e«l  or  not ;  if  it  he  proved, 
the  judge  pronounrcs  tlir  punishment  inflicted  by  the  hiw.  and  for 
this  be  needs  «mly  to  open  his  eyes."*  Moi)teHC|uteii  does  not 
merely  praise  the  jury ;  he  lav's  down  the  rule  wliieh  should  ßovem 
their  action  :  "The  pwjplc  »rt- not  jurists ;  all  these  rrstrictjona 
and  methods  of  arbitration  are  above  their  reach  ;  they  must  have 
only  one  object  and  one  single  fnct  sot  before  them  ;  and  then  they 
have  only  to  ace  whcllier  they  oufiJit  to  condemn,  to  actjuil,  or  to 
»uspend  their  judgment." '  "  That  is  a  very  wise  law,"  says 
Beccarift,  "  and  one  invariably  leading  to  satisfaelory  results, 
which  provides  for  the  trial  of  every  one  by  his  peers ;  fur.  when 
the  fortune  and  the  freedom  of  the  subject  arv  at  stake,  all  scnti- 
menti  conducive  to  inequality  oiiRht  to  be  suppressed."  *  In 
Voltaire's  "  A.B.  C."  one  of  the  speakers,  as  we  have  seen,  mentions 
Kiigland  as  tlie  country  pwjciessiiiK  the  In-st  law»:  ''  Every  person 
a<TU(«<l,"  he  says,  "is  tried  by  his  peers:  he  is  not  ai>e()Hnted 
guilty  unless  they  are  agreed  upon  the  fact.  The  law  condemns 
him,  not  upon  tlu;  arbitrary  Mmiencc  of  the  judges,  but  for  the 
crime  as  prove*!  by  the  evidence."  "  ^  "  \ot  only  the  freeman," 
Voltaire  writes  elsewhere,  ''  but  the  stranger,  finds  equal  security 
in  their  laws,  ^inw  he  is  at  liberty  t«  chtx)*«  six  out  of  the  twelve 

who  are  to  judge  him.  The  privilege  is  available  to  the  whole 
universe."'  HoiiSKcan  also  extols  the  jury:  "  In  Knglatul,  when 
a  man  is  accused  of  a  crime,  twelve  jurors  arc  shut  up  in  a  room  to 
give  their  opinion.  ba.SL-d  upon  the  examination  of  tlie  prixxt'ding», 
as  tu  whether  such  aecnse«!  is  guilty  or  not;  and  (tiey  are  not  al- 
lowed to  leave  thai  room,  and  get  nothing  to  cat  until  they  come 
to  au  agreement,  so  that  their  verdict  is  always  unanimous,  and 
deei.Kive  of  the  fate  of  the  atvii^ed."  ^ 

S  4.  Opinion»  of  tbe  Juriats  of  tb«  1700a.  —  We  have  seen  how 
the  philosophcri.  in  the  name  of  reason  und  humanity,   passe«! 

'  "t'oiiimcutaire  du  li\Te  des  d^Htset  dc«  prini'«."  i-Ii,  XXII. 

•  -'FlBprit-  <1<«  loia,"  Book  Vr.  .rh.  III.  1  /birf..  Book  VI,  ch.  IV. 
'  "  Des  d^lit*  et  diw  p-iiii-ii,"  ch,  VII. 

•  "L'A.  B.  V."  (fiflfpnth  convvrMitioii). 
••■Prix  ite  la  iusijw."  ,\ri.  XXIII. 

'"Coiresponaane«'."  vi-ar  I7fil,  L4>tt«>r  to  M,  (t'Offreville.  al  Douai. 
—  C/.  "RouiMioau  jugf  du  Jtiaa-Jacques."  Dialogue  I. 
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sentenrr  iipnn  thr  <-ritiiinal  pnnT<Iurt-,  What  fstimatr  did  thr 
junaouiisiilt^,  who  commented  »[Kin  it  in  their  books  siid  «p[^ie«i 
It  in  thtnr  courts,  put  upon  it?  Here  the  scene  is  changed  and  the 
spectacles  in  Mimt-timt-s  aadctciiiiif;.  The  Kovcniitif;  priiinplf  of 
the  jurists,  BO  different  from  tKat  we  have  bpcn  studying,  ron^ista 
of  two  thin^  excellent  in  themselves,  but  apt  to  he  fntal  when 
carried  to  an  cxtir-tiu':  the  spirit  of  CDiiscrvüiisiiuiiid  ri-s|t«Tt  for 
the  law.  It  is  not  that  they  are,  to  all  ai)pfa ranee,  opposed  to  the 
prevftiling  spirit  «f  the  nge.  All  of  them,  even  the  most  infleiriWe, 
Imw  tu  tin-  cMiiteiupurury  divinitie?,  reason  und  huuiutiit>'.  "  I 
priile  mys«'lf  on  sen^iihility  as  much  as  any  other, "  says  Muyart 
dc  Vouglnns  In  a  ciirinuH  tract  in  which  he  sets  out  to  refute  Bec- 
earia's  hook.'  "  This  3i>len)ti  decree  left  the  la«'  tu  stand  as  it 
wa»  in  all  it«  authority,  and  rea^soii  loses  none  of  its  rights,"  fays 
Lout»  S^g:iiter.'  Eltit  thi»  romptiance  cornea  to  nothing.  Some 
tax  their  in^nuity  to  prove  that  the  criminal  procedure  is  not 
oppCKH'd  to  the  principles  nf  pliili>M>phy ;  ^  otiirnt,  und  the»e  nre 
the  most  numermis.  acknowledge  the  chief  defects  of  the  Ordinance, 
but  they  nevertheless  bow  Wfore  the  law.  This  Ordinance  of 
1670,  so  soli-ninly  diM^-ussed,  already  in  foree  for  »  «■»turj.and 
whose  rule«  fo  still  farther  back  into  the  past,  appears  to  them  to 
be  inviolable.  Even  the  faultfiiiderv  do  not  dreatn  of  diMilw.ving 
it.  The  spirit  of  nuthority  stifles  the  spirit  of  reform  within  them. 
The  Ordinance  has  spoken,  they  say,  and  the,\'  Im>w  down,  lite 
remark  has  been  mndc  that  "  the  jurisconsults  are  nceustomed  lo 
live  with  the  rxintiriK  law  ;  (hey  (tuitract  a  re3|ie(Tt  for  it ;  und,  iw»! 
being  excessively  cultured.  the\-  delude  tljemsclvea;  they  imagine 
that  (he  alteniri<jn  of  existing;  things  will  involve  n  revolutioü.  .  .  . 
The  juristtuisull.-.  art;  useful,  ilicy  are  u  conservative  t-lcment; 
they  cling  to  the  laws  of  the  past,  but  as  to  the  future,  it  is  never 
they  wlin  demand  ehange.  but  |»eoplc  outside  nf  the  profession."  ' 
AnionK  the  most  unlt-nt  H{>t)lof;iMt.^  for  the  Onlinaiiee  uf  \Q7U, 
Muj-art  de  Vouglans  figures  in  the  first  rank.  IIb  is  probably  the 
dearest  intellect  arnonn  the  criminal  Inw  writers  nf  iIh"  170()3.  He 
tua  cxpoiuliil  Ills  opinion  on  the  :%ubjeft  "  ex  prnfcA-to  "  iu  his  "  In- 
stitutes au  droit  crfuiind;"*  hut  it  is  especially  in  his  polemic 
sgainst  Beocaria  that  he  must  be  studied.    Here  we  fwl  that  he 


•Ky-n 


'.«•nv  of  thp  PBrlemenl  of  Psrig  at  tlih  Augwit.  1788,  coodennme 
DuMly'H  Mi'innrinl  lo  lie  Htippn^stHnl  anil  bum«].  " lUquisitoir«,"  ITw, 
p.  I7&. 

'  "To  do  olltvrwiw  ihaa  uMcrl  th«t  the;  oouUI  nevnr  b«  ntMy  inb»r- 
monioiM  Is  la  wcong  rvonon  and  law."     Sfyuirr,  a.  175- 

•  ,V.  Lat>i>ulay(,  Revue  des  Count  litli!raire«,  1«S&,  p.  745.  *  p.  00. 
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does  not  understand  the  situation  ;  he  thinks  he  has  to  deal  with  a 
madman,'  or  a  criminal,  with  whom  he  takes  very  high  ground,' 
and  whom  he  picks  out  for  castigation.  "  I  leave,"  he  says,  "  to 
those  who  are  specially  concerned  with  this  branch  of  our  public 
law,  the  task  of  using  their  censure  and  emploj-ing  all  their  author- 
ity to  arrest  the  contagion,"  '  It  is  not  the  author's  revolutionary 
spirit  which  surprises  him  most,  nor  his  "  disrespect  even  for  the 
sacred  maxims  of  government,  morals,  or  religion."  *  It  is  to  find 
a  book  on  criminal  law  which  is  not,  above  all  things,  technical  and 
devoted  to  positive  law.  "  You,  sir,  no  doubt  expect,  like  myself, 
to  find  under  the  title  of  a  'Trait?  des  d^Iits  et  des  peines,'  an 
accurate  and  methodical  study  of  the  laws  and  principles  relating 
to  the  subject,  citations  of  authorities  on  the  questions  which  may 
arise  thereupon,  and  especially  a  precise  enumeration  of  the  dif- 
ferent kinds  of  crimes  and  their  punishments,  as  well  as  the  pro- 
ceedings necessary  to  arrive  at  their  establishment  and  proof. 
You  will,  however,  be  astonished  to  see  that  nothing  of  the  kind 
is  to  be  found  in  this  book."  * 

He  has  the  most  perfect  faith  in  the  law  as  it  exists ;  a  belief 
in  it  without  the  shadow  of  a  doubt.'  And  he  contrives  to  extract 
from  Beccaria's  book  and  hold  up  to  public  indignation  ^  a  list  of 
propositions  now  regarded,  for  Üie  most  part,  as  truths  of  good 
sense  and  axioms  of  criminal  law.  His  amazement  at  the  prin- 
ciple of  equality  of  punishments  and  the  eitclusion  of  the  idea  of 
divine  vengeance  in  criminal  prosecution  is  unbounded.  "  The 
author  claims,"  he  says,  "  that  the  status  of  the  victim  of  the 
crime  should  no  longer  influence  the  infliction  of  the  punishment, 
and  the  only  reason  he  gives  for  this  is  that  everybody  is  depen- 
dent chiefly  on  the  social  body  to  which  he  belongs.  For  the 
same  reason  he  wishes  that  those  of  the  highest  rank  be  punished 

'"This  nham  iltuminee  in  whose  eyes  the Solons,  the  Lycureuses, 
the  Papiniana,  the  Cujaa,  in  a  word,  the  wisest  philosophers  of  Greece,  Italy, 
and  France  are  but  pure  sophists,  and  the  ages  of  Augustus  and  Louis 
XIV  but  ages  of  errors  and  darkness"  ("Lettre  contenaut  la  refutation 
de  quelques  principes  hasardös  dans  te  Traits  des  d^lits  et  des  peines," 
Oenexa  1767,  p.  22). 

'  "Undoubtedly  I  do  not  have  the  highly  strung  owanization  of  our 
modem  criminalists ;    for  I  have  not  experienced  the  pleasiug  shudders 
they  spoak  about.     The  feeling  which  has  afFeoted  me  most,  after  reading 
several  pages  of  this  book,  has  oeen  that  of  surprise,  to  say  the  least  of  it. 
p.  4. 

'p.  17.  *p.  5.  'p.  25. 

'  "It  may  be  said  for  the  honor  of  France  that  its  jurisprudence  has 
reached  a  stage  of  perfection  which  gives  it  a  distinguished  place  amon^f 
civilized  nations ;  so  much  so  that  some  of  them  have  even  takeu  it  as  a 
model  for  the  reform  of  their  criminal  codes,"  p.  20.     Cf.  p.  50. 

'  pp.  6-17. 
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like  the  lowest  nf  the  |Hi»plf.  Tlie  dancer  and  abwirdity  of  such 
«  principle  is  sclf-evidt-nt.  .  ,  .  KoUowing  out  this  sj-stcm,  the 
«utlior  goes  so  far  as  to  claim  that  the  sprioiiane!«  of  thr  prime  in 
relution  to  its  ofrfti>f  apiin-'^t  God  should  not  be  takeu  into  coo- 
aideratioD."  '  Hnally,  with()ut  thi-  slighti-st  ht-sitatiim,  he  de- 
fends all  the  atrocities  of  the  old  system,  and  especially  the  oath 
of  awiiswl  pt^RiHW  and  torture.  The  fragment  deserres  to  be 
quoted  almost  in  its  cntlroty.  "  Tlie  author  cries  out  u^uuist 
tlie  Compulsory'  administration  of  the  oath  to  the  accused,  and  with 
so  little  reflection  that  he  does  not  even  cite  the  most  specious 
rcasun  which  <.-ould  be  given  against  it,  one  whlcli  has  M  certain 
nations.  Germany  among  otliers,  to  relinquish  this  practice; 
namely,  that  it  is  prei-umable  that  a  jwrson  who  has  been  ca|MibIc 
of  coimiiitting  the  crime  h  cupuble  of  committinK  jH-rjury  to  con- 
ceal it.  'iTie  reasons  adduced  by  our  author  are.  on  the  one  hand, 
that  it  h  uniintund  for  the  culprit  to  act^use  himself;  and  on  the 
other,  lliat  experience  prove»  that  the  oath  has  never  made  a 
IpiUty  person  tell  tJic  truth.  But  if  it  is  necesMir>-  to  Kboli^li  the 
oath  heeaiise  it  is  not  natural  for  the  culprit  tr»  atvuw  himself, 
the  intern^tiun  mii»t  be  aljolishnt  for  the  same  reason,  notivith- 
standiiig  that  the  author  acknowledges  that  to  be  an  esseutial 
step  of  the  procedure.  As  to  ex|»'nence,  it  is  ind«*il  necessary 
that  it  sliuuld  be  as  well  established  as  the  author  claims,  for  this 
practice  has  been  preserve«!  with  us  and  almost  nil  other  ciWiiz«d 
nations,  despite  the  rwterat«!  efT()rts  which  have  Iicen  made  for  its 
abolition.'  If  the  author  is  to  be  believed,  the  abolition  of  tor- 
ture is  also  necessary,  as  n  proceeding  at  once  cruet,  unjust,  useless, 
and  datiKcrous.  We  may,  at  the  outset,  refute  in  a  siunle  won! 
ever^tJiiog  the  author  says  nii  this  subject  by  ohrn-rvinp  that  he 
merelj-  repeats  what  has  been  said  by  other  authors,  who  have, 
like  him,  inveiffhcd  atrainst  this  prnciice  without  ha\'in|>  been  able 
to  prevent  its  jjcrin-tiiatioii  tluwn  to  the  pn-'scnt  time.  The  nnn- 
fiucoess  of  these  early  attacks  may  even  be  the  more  plausibly*  op- 
posed to  him  seeing  that  these  authors  all  wrote  liefore  the  Ordi- 
nance of  ItliO.  That  Onliiiaiicc.  hy  the  riRonius  pn-rairtiuns 
it  established,  has,  for  the  most  part,  remedied  the  disadvantan^ 
whii'h  aroused  the  zeal  of  these  authors.  We  have,  while  treat- 
ing of  the  proceilure.  indicated  the  nature  of  these  preiaulions, 
and  demonstrated  tjiat  they  are  such  that  the  person  likely  to  ex- 
perience this  torture  must  I>e  rejiardei!  asmore  than  half  conxitTted 
of  the  crime,  ^  that  the  danger  of  confusing  the  innocent  with  the 
■pp.  102~1U4,  106.    *  pp.  70-72;  ^.  "Institute*  du  droit  oriminol,"  p.  35». 
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guilty  is  iiot  nearly  so  miiclitoberparcti  a-slK-fon- tlic  Ihw  wuspas«.'(|. 
It  may  als«  be  c-oiifitlt-n tly  usscrU-d  thnt  for  a  single  example  «f  an 
iniHiceiU  person  whn  Iins  yicldpfl  ti>  thp  vnolcnce  of  the  turltirc  for 
a  centnry.  a  ihousiind  others  can  Ix;  cited  lu  pmve  llml.  wilfiout 
the  ni«l  of  ilii^  pnKvi'tliii^;,  tlie  iiiHJority  of  atnK'ions  crimes,  such 
AS  murder,  tiro-raixiiif!.  aiid  highway  robbery,  would  have  remained 
unpunitihrd.  and  this  impunity  would  have  engendered  disadvaii* 
togfs  nuicli  iiiun;  dHiij^rous  than  iIioä'  yf  torture,  by  rouktiif;  a 
miiltitiide  of  jwople  the  innocent  victims  of  these  nnly  rascali. 
.  .  .  Several  other  instantrs  might  be  adduced  wherv  experience 
has  equally  proved  the  utility  of  torture,  if  tinu  utility  «ere  not 
found  to  be  otherwise  sufficiently  proved,  Imth  by  the  peculiar 
advantage  the  «cciisrd  hiinseir  finds  in  its  n-ndrring  him  the  judiiie 
uf  lii-t  own  cause  und  putting;  it  iu  hi»  power  V>  evade  the  capital 
punislimcnt  entailed  by  the  crime  of  which  he  is  accused,  and  by 
the  impossibility  hitherto  exjierienriil  of  snh--<titutin^  for  this  pro- 
ceeding another  means  an  etTcLtuul  und  »ubject  to  fewer  diaad- 
vaiituged.  A  final  ar^mcnt  in  its  favor  is  the  antitiuity  and  uni- 
versality of  the  custom,  which  dates  Iwck  to  the  early  »lies  of  the 
worki,  an<l  has  been  adopteil,  as  we  know,  by  every  nation,  includ- 
ing tJie  Itomans  tlivmi^elve^  Althoiigli  the  latter,  in  enrly  time», 
usnalty  miplovet)  it  only  against  slaves,  they  did  not  fail  to  e.xten<l 
it  afterwards  to  freemen.  .  .  .  Bei*ide^,  the  examples  of  on«  or 
two  nations  claimed  to  have  discarded  tlie  eustom  form  but  excep- 
tions tJif  better  to  cimfimi  the  iienend  role-  But  finally,  «-ere  it 
a  question  of  deciding  by  precedent,  auch  might  Iw  cited  which 
would  appear  less  suspicious  and,  at  the  »ame  time,  more  to  be 
rcsiK'fted  ill  the  author's  eyes  tlian  tlioM>  furnished  him  by  his 
own  eiHintry  or  gcnerall>"  hy  any  of  the  Zitates  ilcscendiu);  from 
tlie  Kuipire.  It  is  sufficient,  to  leave  no  ground  for  Ids  objec- 
tions upon  this  point,  to  meet  them  with  the  provisions  of  Articles 
M  «nd  I'd  of  the  (h^linani.T  of  Charles  \,  commonly  calM  the 
(Prolins."  ' 

After  this  astont^iiig  outburst,  Muyart  de  Vouglatis  calms 
down  and  In-fpicaths  his  idea»  to  iwattrity.  "*  We  cannot  do 
iwttcr  than  conclude  this  anal^'iü»  with  those  general  reflections 
based  upon  unHlteridile  principles,  tried  by  consiant  exijcrience, 
and  nf^aiiist  whicli  any  systems  born  uf  a  spirit  of  contradiction 
and  innovation  arc  bound  to  fail."*  It  U  almost  incredible  that 
this  shouhl  have  heen  written  and  published  in  1T<>7. 

On  the  very  eve  of  the  Kcvulmiou,  we  Und  another  apologist 
'pp.7»-8I,  »p.  118. 
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for  the  Ordinance,  less  hysterical,  but  no  less  resolute.  This  is 
Attorney-General  Louis  Seguier,  who,  on  7,  8,  and  10  August,  1786, 
delivered  a  long  address  before  the  Parlement  of  Paris,  demanding 
the  suppression  of  a  memorial  become  famous  under  the  name  of 
the  "  Memoire  pour  trois  hommes  condamnes  k  la  roue."  Du- 
paty  was  the  author  of  this  memorial,  and  it  made  crinlinal  pro- 
cedure the  subject  of  a  \igorous  onslaught.  Seguier's  address 
was  like  the  swan  song  of  the  old  legislation.  Siguier  did  not 
have  to  justify  torture.  At  that  period,  as  we  shall  state  immedi- 
ately, the  most  reprehensible  torture,  namely,  the  preliminary 
torture,  had  been  suppressed,  and  the  attorney-general  was  able 
to  congratulate  himself  on  that.'  But  in  his  opinion,  "  during 
successive  generations  our  laws  have  attained  that  stage  of  per- 
fection of  which  human  legislation  is  susceptible." '  He  is  in- 
dignant at  the  attack  on  the  Ordinance.  "  This  law,  framed  by 
the  cooperation  of  the  most  profound,  e.xperienced,  and  cautious 
intellects,  this  law,  based  on  such  judicious  reasoning  and  of  such 
venerable  authority,  so  inviolable  in  its  execution,  is  unbtushingly 
held  out  to  a  gracious  monarch  as  an  attempt  to  subvert  natural 
law,  as  emanating  from  the  courts  of  justice  of  Tiberius  and  the 
prisons  of  the  Inquisition,  as  worthy  of  the  heart  of  Claudius  or 
Caligula.  How  astonished  would  be  the  illustrious  shades  of  Lamoi- 
gnon  and  d'Aguesseau,  of  MolS  and  Talon  to  hear  it  contended 
that  this  law  is  based  upon  a  maxim  invented  in  one  of  the  dark 
ages  of  the  human  intellect !  The  age  of  Louis  XIV,  the  rival 
of  the  age  of  Augustus,  an  age  of  darkness  and  barbarity!  Has 
it  been  ^eser^■ed  for  our  administration  to  reply  to  such  indecent 
charges  ?  "  '  Siguier  also  does  not  hesitate  to  justify  all  the  severi- 
ties of  the  Ordinance,  against  whicli  the  public  temper  of  the  time 
protested.  In  his  e>'es  "  the  jurisdiction  of  the  provosts  is  of 
evident  utihty ;  "  *  the  oath  required  of  the  accused  is  jwrfectly 
lawful.^  He  approves  of  the  accused  not  being  allowed  to  present 
his  justificative  facts  until  after  the  inspection  ("  visite  ")  of  the 
process  or  to  prove  them  except  by  the  judge's  consent.*  For  him 
"  secrecy  is  the  immovable  foundation  of  the  law.  It  is  enjoined 
in  order  to  avoid  the  snares  of  bad  faith,  and  to  prevent  conspira- 
cies leading  to  subornation.  It  is  enjoined  because  the  attorney- 
general  is  the  sole  prosecutor,  and  in  no  case  can  he  be  suspected 
of  prosecuting  an  accused  from  animosity  or  a  desire  for  ven- 
geance." '     Ijistly,  he  glories  in  the  absence  of  counsel  for  the 

'  '•  UAiuiaitoire."  p.  4S.  '  Ihid..  p.  221.  »  pp.  24),  240. 

*  p.  2Ü.  '  p.  Iti2.  •  p.  171  f(  »eq.  '  p,  2W. 
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defense.  "  What  would  be  the  use  of  an  advocate  in  important 
criminal  proceedings?  Experience  teaches  us  that  if  a  counsel 
is  allowed,  the  proof  of  the  crime  is  lost  in  the  midst  of  the  formaU- 
ties  prescribed  for  arriving  at  the  judgment.  Does  not  the  accused 
know  what  he  has  done  as  certainly  as  the  witness  knows  what 
he  has  seen  or  heard?  In  a  criminal  action  there  is  most  fre- 
quently only  one  principal  fact,  and  to  answer  to  such  a  simple 
fact  a  counsel  is  useless.  Preparation  shows  more  plainly  the  de- 
sire to  distort  the  truth  than  the  wish  to  do  it  homage."  '  This 
plausible  ingenuity  confuses  the  mind. 

Seguier  was,  however,  well  aware  that  those  laws  which  discarded 
counsel  and  ordered  secrecy  in  the  proceedings  did  not  always  rule 
in  France.^  But  in  his  opinion  the  severities  introduced  are  so 
many  improvements  realized.  He  knew  that  at  Rome  the  pro- 
cedure was  formerly  accusatory,  public,  and  fully  confrontative.' 
But  he  had  little  respect  for  the  customs  of  "  popular  or  semi- 
popular  States."  *  This  man,  speaking  on  the  eve  of  the  Revo- 
lution, knew  of  Ayrault,  one  of  whose  opinions  he  reproduces 
verbatim  without  acknowledging  its  source ;  *  yet  he  is  insensible 
to  the  sentiments  which  stirred  the  heart  of  the  old  jurist.  He  was 
also  acquainted  with  the  English  procedure,  for  which  he  has 
nothing  but  distrust.  "  The  use  of  the  double  examination  was 
not  buried  under  the  debris  of  the  Roman  Republic.  It  still 
exists  to-day  in  the  English  courts  of  judicature.  One  of  the  laws 
of  their  national  constitution  is  that  all  accused  persons  must  be 
tried  publicly  and  by  their  peers.  This  form  is  maintained  there 
because  of  itsanalogy  to  the  constitution  of  a  state  where  the  nation 
enjoys  legislative  power  and  controls  the  ministry  by  its  repre- 
sentatives ...  in  a  word,  shares  the  public  authority.  In  ordi- 
nary crimes  the  judges  hear  the  accuser ;  the  accused  presents  his 
pleas  in  defense,  the  witnesses  are  heard,  objected  to,  publicly 
confronted,  and  the  accused  is  free,  if  he  gives  bail,  throughout 
the  whole  examination.  The  jurors  decide,  but  they  decide  only 
the  question  of  fact ;  the  law  atone  inflicts  the  punishment.  .  .  . 
The  British  laws  bear  the  impress  of  the  genius  and  customs  of 
the  people  who  established  them.  The  thoughtlessness  and  rest- 
lessness of  some  minds  would  like  to  see  this  form  of  procedure 
naturalized  with  us.  Do  the  French  Anglomaniacs  fully  under- 
stand this  system  of  laws  of  which  they  declare  themselves  the 
admirers?  Who  among  them  would  not  be  afraid  to  be  left  to 
the  discretion  of  twelve  judges  known  as  jurors,  who  have  no  other 

'  p.  247.         >  p.  230  e(  teq.         '  pp.  217,  218.         •  p.  220.         »  p.  229. 
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way  of  ^ving  tlielr  opinion  than  \>y  the  voeds.,  *  Guilt}'  *  or '  Not 
Guilty  '?  And  these  jtid|;es,  cllOtM^^  from  enoh  class  of  the  p<Kiple 
relatively  to  tJie  ut-cuHtt)'»  Matiuii  or  cslliiif;,  remuiii  »liiit  ttji, 
unable  to  leave  until  they  arc  of  an  unanimous  opinion,  ~  a  kind  of 
«Hjclave  in  which  he  wluini  nature  Ims  emlowed  with  the  most 
rtihuÄl  conatitutioii  cw»  cumiK-l  his  assüciotes,  hy  dire  tiecea:üty, 
to  c(>me  to  his  »pinion  upon  innoci-nc«-*  or  guilt;  with  the  restilt 
thnt  a  sinj>le  jumr  can  decide  tli«  fate  of  tbe  guilty  or  of  the  inno- 
cent.   Straiigf  laws! " ' 

Siguier  dctiMts  "  tbo«o  citiMiis,  foreigners  in  thrir  fatheHantt, 
who  reser\-e  their  adniiration  for  the  States  ndja«>ent  to  France, 
or  those  reformcns  occupied  solely  in  overturning  our  laws  under 
the  pn-tvxt  of  assimilating  them  to  the  Code  uf  Nature."  *  He  is 
sparing  neither  of  exhortations  nor  ominous  prnplMries.  "  Such 
SIC  the  principles  Imnsniitted  to  us  hy  our  wi«r  pre<iei;'eäsors.  and 
A  virtuoti»  imiignni  ion  fill»  us  at  the  sight  of  the  contmry  principles 
which  to-day  find  supporters.  It  is  the  opinion  of  some  enthu- 
siasts that  M)me  ja-opU*  would  suhstitiite  for  piihlJc  opinion.* 
Wio  nil!  dare  to  deny  tlie  prudence  of  maintaining  «  Code  of 
laws  which  has  been  in  existence  for  several  centuries,  precisely 
iKX'aiLse  it  docs  exist?  'ITie  disadvantages  of  the  lttn*s  in  force 
we  know ;  we  can  only  learn  l>y  experienc-e  the  disadvantages  of 
the  laws  piopoacd  to  be  substituted  for  them,  especially  when  it 
i.<i  dt!sire<l  to  prix^eed  on  a  pritK-i]>le  alMolutely  np|HkM*d  to  that  of 
the  old  laws.  An  abrupt  and  unexpected  change  might  s^hake 
the  political  constitution,  and  »  new  law  lius  sometim<-s  been  the 
oripn  of  a  revtJulion.'"*  Tlic  Kevolulion  was,  in  fact,  about 
to  break  out ;  but  it  was  ccrtaitily  not  precipitated  by  the  putting 
in  opemtion  of  reforni:*. 

SC>guier'.s  stranKe  speech  ha.s  taken  us  n  little  ahead  in  pmnt 
of  time.  Let  us  return  to  the  jurisconsults  of  somewhat  earlier 
date.  PouIUin  du  Pure,  in  the  i>eginniiig  of  (he  first  of  the  two 
Volumes  which  he  devotes  to  criminal  pmcedure,  examines  the 
question  as  a  whole.  "  The  forms  of  i-riminal  pniecdure,"  he 
says,  "  arc  entirely  different  fmm  tliosc  prescTil>ed  for  ri\'il  pro- 
cedure. Those  who  do  not  thoroughly  examine  the  reasons  for 
tbe»c  form»  er>'  out  ugain»t  the  rigor  uf  the  law,  which,  in  a  matter 
touching  the  honor  and  the  life  of  an  accused,  presumed  innocent 
until  he  is  convicted,  holds  out  a  constant  snare  to  him  and  does 
not  pennit  him  to  prove  his  innocence  until  after  the  examination 
{'  instruction ')  has  been  completed.  It  is  sufficient,  to  justify 
>p.  218.21Ö.  'p.  13.  ip.  230.  ^p.2^1. 
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the  law  against  this  reproach,  to  say  that  since  the  estabhshment 
of  these  forms  it  is  exceedingly  seldom  that  the  innocent  have  suf- 
fered the  punishment  of  the  guilty,  and  that,  in  spite  of  the  rigor 
of  the  law,  several  culprits  prosecuted  have  escaped  punishment 
for  lack  of  sufficient  proof.  But  further  reflection,  leading  to  a 
recognition  of  the  spirit  of  the  different  provisions  of  the  Ordinance 
of  1670,  proves  the  excellence  of  the  law.  From  the  time  the  prose- 
cution is  instituted,  the  sole  aim  which  should  be  adhered  to  is 
the  discovery  of  the  crime,  of  the  perpetrator,  and  of  his  accom- 
phces.  The  public  safety  requires  that  to  be  done  promptly, 
and  that  would  be  impossible  if  a  procedure,  confrontative  be- 
tween accuser  and  accused,  was  admitted  from  the  commencement, 
like  that  established  in  civil  matters  between  plaintiff  and  defend- 
ant. But  in  ordaining  that  this  examination  be  rigorous  and 
prompt,  the  law  has  taken  every  precaution  that  the  accused  be 
kept  secure  from  calumny."  ' 

Our  author*1^en  briefly  describes  the  various  documents  of  the 
procedure,  and  continues :  "  Such  is  the  general  spirit  of  the  law. 
...  I  am  also  surprised  to  find  the  judicious  Abb^  Fleury  make, 
in  a  few  words,  the  most  extravagant  criticism  of  our  criminal 
procedure.  He  expresses  himself  thus :  *  To  reform  our  criminal 
procedure  derived  from  that  of  the  Inquisition.  It  tends  more  to 
the  discovery  and  punishment  of  the  guilty  than  to  the  vindica- 
tion of  the  innocent.'  This  is  to  attribute  to -the  procedure  an 
origin  as  false  as  it  is  odious.  The  Inquisition  admits,  as  witnesses, 
all  kinds  of  informers,  whom  it  does  not  confront  with  the  accused, 
—  convicts,  prostitutes,  the  nearest  relatives,  son  against  father, 
brother  against  brother,  spouses  against  each  other,  are  considered 
unimpeachable  witnesses.  The  accused  is  compelled  to  guess  at 
and  confess  his  crime,  real  or  suspected.  The  most  secret  thoughts 
are  judged,  and  they  do  not  stop  at  holding  out  continual  snares 
to  tie  accused  in  order  to  find  him  guilty ;  it  would  seem  as  if 
they  avoided  and  endeavored  to  destroy  every  means  of  finding 
him  innocent.  These  are  the  principal  defects  of  that  tribunal, 
erected  at  once  in  the  face  of  the  liberty  of  the  people  and  the 
power  of  their  rulers.  It  is  surprising  that  any  one  should  have 
thought  of  comparing  this  detestable  procedure  with  that  of  France, 
where  the  tribunal  of  the  Inquisition,  after  having  made  its  early 
ravages,  came  to  nothing  of  its  own  accord,  as  it  were,  by  rea- 
son solely  of  its  defective  constitution  and  procedure."  ' 

'"Principes  de  droit  fran^ais  Buivant  lea  mazüneB  du  Partement  de 
Bretagne,"  Reimea  1771.  vol.  XI,  pp.  2.  3.  » Vol.  XI,  pp.  5,  6. 
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ToullAin  du  Pare,  like  S^utor,  resents  the  idcn  of  the  introduo- 
tian  rif  lliv  KiiKÜMi  procedure  iiitii  Fraiici'.  "  Some  aiithnrs.  in 
their  cciiidcmnatioii  of  our  t-rimtnal  pro«-durc,  laud  lliiit  of  Kng- 
Innd,  where  the  whole  of  the  examintttion,  including  the  depoäitioiis 
vf  Üit  witnesses,  lakirs  i>laee  in  prt-at-uce  of  ilie  atcuÄ-d.  1  do  ntit 
know  wliothcr  that  fi.irtn  \ias  any  di^udvuntagt-s  in  a  nation  wImim: 
lowest  subject  consider*  liimiwlf  iudi'i>pnflent  of  those  of  the  high- 
est rank  ;  but  in  France,  the  suboixlination  existing  in  the  variouti 
tsUtiuns  of  lift"  would  he  suffit-ieiil  to  intimidate  those  witnesses 
who  woulil  have  to  testify  in  presence  of  an  aroused  of  superior 
rank.  The  genius  and  temper  of  the  two  nations  are  ho  dissimi' 
hir  tliat  it  is  ioipos^ihlc  to  draw  just  cunclusiunä  from  «  cumpuri- 
son  of  their  respective  prcMwdures."  ' 

lie  is  not  tnimital  to  alt  reform,  hon-ever,  and  he  makes  thin 
sugfceatioii.  "  The  only  excessive  severity  to  be  found  in  our 
i-riminal  procwlure  is  from  the  time  of  the  confrontation.  When 
that  has  rv'vealed  to  the  a<TUse«l  all  the  details  of  the  charges, 
why  should  lie  uot  be  cutitlcd  to  eluiiu  the  full  communication  of 
the  criminal  process,  »o  that  he  may  he  put  in  a  position  to  brin;; 
txigetlier  e^*e^ythirlf(  that  can  help  in  his  viiidiration  and  to  prove 
tlie  contradiction»  or  the  falaeness  of  the  depositions,  tlie  nullities 
in  matters  of  form,  the  inadequacy  of  the  examination,  and  the 
means  npclectetl  («  l»e  employed  by  the  judges  in  tlioroughly  in- 
vestigatiiiK  tlic  truth?  Howe\-er  little  of  complexity  there  may 
be  in  the  e\Biiiinatii>n,  It  is  impossible  for  tlie  most  observant 
«■L1IS»)  to  rfrnenilx'r  all  the  important  jHiints  brou^bt  to  his  no- 
tice in  til«  confrontation.  So  it  may  be  said  that  the  intention 
t>f  ihc  law  is  to  devolve  the  defense  of  the  accused  ujwn  the  judge.-«, 
since  it  puts  the  employtoent  of  all  lawful  ptea.'i  i>ut  of  liis  power 
and  permits  counsel  to  he  granted  to  him  iu  a  few  matters  onlj*. 
].t  this  severity  in  accordance  with  the  aim  of  all  the  laws,  which 
is  to  use  e\-ery  ix^sible  means  fur  the  preservation  of  the  bunof 
and  the  lives  of  innotrnt  pcoj^c  ?  "  * 

The  other  criniinali-4ts  do  not  examine  the  question  of  legisla- 
tion directlj'  and  as  a  whole.  But,  it  must  b«  admitted,  they 
ciflCM  iH)int  out  the  M'verity  of  the  Ordinance,  witiiout.  however, 
demanding  any  reforms.  Tlie  fnllouint;  "f*^  some  opinions  on  the 
principle  points.  First  of  nil.  SiT])illo!i  pves  an  account  of  the 
debate  whidi  took  place  in  the  cimfrrcm-c«  a.i  to  the  oatti  imposed 
on  the  accused,  and  adds:  "These  ol>servations  .  .  .  resulted 
for  the  first  time  id  a  precise  law  preseribing  the  necessity  for  the 
'  Vol.  XI.  p.  7.  » Vol.  XI.  pp.  6.  7. 
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oath.  ...  It  is,  however,  notorious  that  there  is  actually  almost 
as  much  perjury*  as  there  is  oath  on  this  occasion  ;  but  the  accused 
cannot  be  punished  for  such  false  swearing." '  Pothier  remarks 
"  that  there  is  in  the  ofBcial  report  of  the  Ordinance  an  admirable 
speech  against  the  use  of  the  oath."  ^  "  Among  the  Romans," 
says  Serpillon,  "  and  even  in  France,  an  accused  might  be  defended 
by  an  advocate  even  for  the  most  serious  crimes ;  but  it  was  found 
to  be  more  fitting  to  compel  accused  persons  to  defend  themselves 
without  the  aid  of  any  brief  or  prompting  at  hand."  '  Rousseau 
de  La  Combe  recalls  "  that  formerly  the  accused  might  plead 
through  the  agency  of  advocates  and  not  by  their  own  word  of 
mouth,  or  interrogation ;  the  charge  might  often  be  decided  upon 
a  pleading,"  *  And  Pothier:  "  In  regard  to  capita!  crimes,  the 
Ordinance  forbids  counsel  to  the  accused,  even  after  the  confronta- 
tion. In  this  respect  our  system  of  practice  is  more  severe 
than  that  of  any  other  European  countrj'."  * 

The  dominant  note  in  these  remarks  is  usually  nothing  more 
than  a  feeling  of  regret,  Serpillon  criticises  tlie  provision  com- 
pelling the  accused  to  lodge  his  objections  to  the  witnesses  before 
the  reading  of  the  deposition,  "  The  Ordinance,"  he  says,  "  is 
certainly  strict  as  to  the  examination.  .  .  .  Ayrault,  in  his  '  Pra- 
tique judiciaire,'  also  inveighs  against  the  pro\'ision  of  the  Ordi- 
nances in  this  respect,  and  in  reality,  even  to-day,  if  an  accused 
alleges  strong  objections  to  a  witness  and  sets  forth  notorious 
facta,  there  are  few  judges  who  would  not  be  influenced  thereby, 
although  the  facts  might  not  be  proved  in  writing."  '  He  speaks 
in  similar  terms  about  the  article  regulating  the  proof  of  justifi- 
cative facts,  "  It  may  be  said  that  this  pro^-ision  of  the  Ordinance 
is  severe,  since  it  requires  an  accused,  often  illiterate  and  imprisoned 
in  the  dungeons,  sometimes  for  a  year,  to  nominate  his  witnesses 
immediately.  .  .  .  The  Ordinance  does  not  even  allow  the  judge 
to  grant  him  a  delay."  ' 

The  critics  are  somewhat  more  severe  on  the  subject  of  torture. 
Pothier,  as  we  know,  protested  in  quite  a  personal  way :  "  They 
avoided  assigning  to  him  criminal  actions  wherein  it  was  foreseen 
that  torture  might  be  ordered,  because  he  could  not  endure  the  sight 
of  the  sufferings ;  an  inability  which  was  occasioned  a  great  deal 
more  by  the  sensitiveness  of  his  physical  organization  than  by 

'  "Code  criminel,"  p.  659. 

•  "Procedure  criminelle"  (Bugnet  edition). 

•  "Code  erimineL,"  p.  I>62,  *  Ibid.,  p.  341. 
•"Procedure  criminelle"  (Bugnet  edition),  p.  341. 

•  "Code  criminel,"  p.  730,  '  Ibid.,  p.  1212. 
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moral  senlimern."'  Despite  the  explanation  of  his  puneg>Tist, 
wc  ntigtit  t()  note  witli  piou»  can'  tliin  mark  t>f  fccUnic  in  the  grt-at 
jurisM-ottÄuh.  "  'The  public."  Scrijillon  writes,  "  has  coinphiiiK-d 
or  tortiiri'  for  ii  lontj;  time.  I'n>ti-st.s  wen-  i>v«ii  iniulc  uImiiiI  it 
ut  tJiv  timi-  uf  tlie  eonfemiceä  on  this  title.  .  .  .  Nothing  more 
cruel  ur  iinjuHt  than  tin-  pnr]Miruli)ry  tortun*  cün  be-  fouiMl.  The 
Ilnmuni:«  uHitiitiist4>nNi  it  to  tli«nr  slav(.<->.  hut  thut  was  liei-aiise  tJi«y 
luuked  upon  them  as  domestic  aiiimata.  They  never  condrmned 
a  citizen  to  it.  and  tiivre  t»  much  s^tronj^r  r»i»ou  wliy  Clinstians 
and  Christitin  T&i-ea  oufjlit  to  atvätain  fnjin  it.  .  .  .  Thciw  dis- 
advantages have  decided  several  sovereigns  to  abolish  this  tor- 
ment. Thi»  wuH  done  ahout  Gfteeii  yenr»  ago  in  l^russia ;  tlie 
prince  did  not  wish  the  innoeeiil  to  suffer  v.ixh  the  (,'uilly.  Tor- 
ture is  no  longer  in  use  in  Rnglaiid,  affording  In  DesfM-isscs.  who 
has  declaimed  ver^'  Iniidty  Rgaiii^t  its  tifte  in  France.  Several 
innocent  pcttple  have  died  under  the  torture:  that  is  n  fact  too 
notorious  ti)  need  to  he  jiroveil  in  detail."  "  And  itous-seau  de  Ija 
<'otnbe:  "  Aceused  persons  hardly  ever  confess  aniithing,  so  that 
Uituully  the  prepjiratorj-  torture  is  ineffective.  The  aeeii-sed  siiHer 
ttie  turmenLs  of  torture:  witliout  coiifuuiiiK  aiiytliin^.  and  if  they 
do  speak,  it  Is  to  deny  everj-thing.  .  .  .  We  may  take  the  liberty 
to  represent  to  magistrates  that  to  condemn  an  aecu.>«ed  to  the 
preliminary  lortua'  is  a  verj'  delicate  matter.  ...  He  U  often 
crippled  for  life,  altliougli  deored  of  tlic  diai^  by  the  ßnal  judg- 
ment. ...  An  nlti  criminalist  nmkes  the  remark  that  torture 
is  rather  a  trial  of  patience  than  of  trutli.  .  .  .  VYe  have  a  eon* 
xideruhle  nunil>er  of  writers  against  torture,  among  otlier*  M. 
Xieolas,  president  of  the  I'arlemont  of  Uesnn^n,  in  a  special 
treatise  in  which  he  gatliers  all  that  could  be  said  to  show  the  use- 
lessnes»  of  torture.  .  .  .  However  lluit  ntay  be,  it  must  be  od- 
mttted  that,  at  lejist.  the  preliminary  and  final  torture  are  often 
wonderfully  effective  in  regard  to  the  discovery'  of  acromplices."  * 
S  5-  D'AguoH««u'i  Rcforma.— \\1uit*vertlieopinion  of  the  juria- 
Conitults  might  he,  they  were  no  longer  the  speakers  to  he  listened 
to.  Ttie  real  ruler  of  the  age  was  the  public  lemijer ;  its  progreM 
may  be  traced  step  by  step,  for  lU  history  bus   beeu    writteD.' 

'  "tlom  do  Pothlnr."    "GBuvto«"  (Bufoet  edition),  vol.  11.  p.  M. 

'  "Code  criniiael."  p.  Offl.  Alan.  xponldRj;  nt  tho  tciiiuiv  ndmioi«t»ti»d 
»t  th«  Aulun  prandial :  "We  find  it  w>  miol."  hn  Mt>->.  "ihat  wet  have, 
Kin<^>  thv«a«Acid«nt».  rti^incsl  from  eondtrtnniiig  nny  udl-  to  ll  pnfttxm- 
Uitüy." 

•  •■  Mal.  Crira."  pp.  424-12». 

*"L'e«i)rilr<}volutioniiBireav«ntla  RtfvoIutioD,"  by  Af.  FUir  Roequain. 
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Wi-  fltv  nbuut  to  look  on  at  its  tnumphs,  frum  our  particular  jwiiiit 
of  view.  For  a  loiij;  limi'  confiiHfJ  within  bnnk^,  the  spirit  of  re- 
form is  about  to  assert  iu<etf  olficiall.v.  It  will  K^iu  mlmitttiiir«; 
into  the  ttolfinii  lieurlngä  of  the  courts  uiid  intu  the  literary*  societies, 
Bi>tnetiiiics  evcii  iiitu  the  JGgislattire.  No  reform,  in  the  (iipe<*tion 
we  arc  ahotit  to  [K>int  out,  hii<l  Ix^n  brought  «bout  uiKJer  IasuIs 
XV.  D'Aj^uesseflu,  however,  eiiterlained  the  ideo  of  aiiM^-liuniting 
the  French  laws,  and  briiigiiiR  them  together  in  a  siiiRle  body.' 
He  went  to  work  on  »Itnoht  the  lines  followed  for  the  reform  of 
justice  under  lA»m  XIV,  calling  for  memorials,  consulting  th« 
priiieipnl  nienibepsof  thePnrlcmeiits.'aiid  Imvini»  nil  the qiiestlans 
rrvisiii  by  a  hi);lirr  cinainission.  which  did  duly  lis  his  privy  eoun- 
cil.  It  consisted  of  Joly  de  Fleury,  Mnehatdt  d'.Amouville,  two 
elder  sons  of  the  Chnncellor,  d'.-Vriienson.  Fortift.  with,  sometimes, 
the  uilditidu  of  Orraesson  nttd  Trudiiine."  Tliis  work  imttirally 
included  criminal  procedure.  'ITie  Ordinance  of  Ui70  must  be 
taken  »p  «gain,  but.  it  wonid  appear,  only  to  perfect  it  technically  ; 
at  least  that  b  presumable  from  mi  examiiiatiüii  uf  ivnav  detached 
portions  of  the  whole,  which,  ready  before  the  rest,  saw  the  light 
of  day. 

At  one  time,  the  Chancellor  writes  as  follows  to  one  of  his  friends : 
"  The  mcmorial  upon  forpery  is  to  be  immediately  examined  by 
the  cniincil,  and,  apparently,  there  will  remain  very  little  to  do 
but  give  it  the  finisliin^  touches.  The  next  most  pressing  matter 
is  the  jtiriMliction  of  judges,  and  mursbalctes.  and  the  title  upon 
defaults  and  eontiiniaeie,i."  *  These  various  points  were  made, 
under  Louis  XV,  the  subject  of  Declarations  or  Ordinances.  Hrst 
comes  the  Declaration  tii  the  Form  of  an  Kdict  of  June.  1730,  coii- 
ccniing  criminal  proceedings.  Its  object  is  merely  "  to  interpret, 
by  additions,  Articles  2,  'i.  7  and  9  of  title  XVI I  of  the  Ordinance  of 
1670,"  rcfcninting  mutter«  of  detail  alone.'  In  l"3(i  appeared 
the  Declaration  as  to  pr^votal  and  presidial  crimts,  of  which  we 
have  ulreiuly  had  occasion  to  speak.  Here  also  the  dcsin*  nf  the 
Icgi^jlature  is  merely  to  regiJate,  The  preamble  recalls  that  "  one 
of  the  prinoipiil  ubjects  of  the  Onlinanee  of  14)70  was  to  fix  definite 
limits  between  the  onlinary  judges  and  the  provost  uiursliaU  .  .  . 

'See  Franci»  Monniia:  "Lc  ClmiwwlW  d'Aciic»a«au."  2d  exJition, 
1803,  p,  2S6. 

>  lind.,  pp.  288,  290.  2WJ.  '  Ibid.,  p.  2S8.  '  Ihi4..  p.  33». 

*  "Thww  nrticlM  ctiiiwminE  defauUs  ana  contumacies  root  wilt  very 
matiy  difficulties  in  pnicticc  in  n'*|wct  to  the  plnrf^  where  the  scnrrh  for 
the  iu<cUB(>d  oLnrht  to  be  niswlt».  and  the  duramon^n-«  ^vtm."  Salit.  "Ka- 
nrit  do«  OrdonnuiciiB.  RditB  el  D&'ltLrntioiiH  de  Lou»  XV  "  (voL  III.  pp. 
155, 1Ö6). 
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expencncr  had  tnught  tlist  then.'  rfmatne«!  i^-vornl  importnnt 
points  whirli  ever>'  day  (rave  twrth  to  «lispiite  between  tlie  ordinary 
courts  ami  the  judges  of  prfivotal  cases."  Tht-sc  are  tJic  diificultics 
it  vfas  desired  to  remedy. 

Finslty,  the  Opdinaiioe  upon  forRerj-  of  17^  is  one  of  d'Apues- 
scntiK  (-Kit-f  titirs  to  glory*.  It  is  ri-ully  a  Uiw  of  ttlni(i»t  perfect 
lec'hnieal  accuraey.  The  preamhle  wmild  even  »eem  to  disclose 
the  iden  of  amending  the  Ordinnnee  of  1070  as  n  whole,  but  not 
of  changing  its  gencnil  feature».  It  »late»  loen-ly  tJiat  "  the  diver- 
sity of  opinions  and  the  different  constructions  placed  upon  the 
diverse  provisions  have  produeed  such  a  grest  varietj'  in  the  prae- 
li(T  of  several  courts,  tJiat  priK-ecdings  which  apix-ar  regular  und 
siifHcicnt  to  some,  arc  considered  by  others  null  and  defective." 
It  is  thought  "  that  instead  of  bring  satisfied  v.-ith  curing  tlie  de- 
fects of  procedure  as  ütey  appear,  it  wouttl  lie  luucli  more  expedient 
to  drain  tlieir  source  by  a  new  Law,  which  wotdd  form  at  one«.-  u 
supplement  and  an  interi)rettttion  of  prior  (>nlinan4-es.  But,  la- 
boring  as  wc  do  under  the  neeessity  of  dividing  up  sucli  an  exten- 
sive work,  we  eoiieludctl  that  the  rcvison  of  the  Ordinance  of 
1070  ii|Hm  eriniinid  pn)ee<lun^  sliouUl  ßr^t  of  all  engage  all  our 
attention.  .\nd  wc  have  deemed  it  proper  to  make  a  choice  even 
in  tliat  Ordinunce  by  commencing  such  a  uM-fuI  work  by  the  titles 
on  the  aekuowledgmenc  of  writings  or  »ignatures,  and  forgery, 
principal  and  incidental." 

In  Louis  XVl's  reign  we  verge  on  the  era  of  true  reform.  Tlio^- 
reforms  which  were  brought  forth  before  the  eonvoeation  nf  tlie 
Htates-Gcncml  wen*,  however,  insufficient.  We  note  for  the 
time  only  one  Declaration  of  240i  Augurct,  17S0,  which,  without 
entirely  abolishing  torture,  docs  away  with  its  most  reprehensible 
application,  the  preparatory  torture.  "  Wc  were  of  opinion." 
tlie  king  »aid  later,  "  that  torture,  always  unjust  when  u^wd  to 
perfect  the  prot^f  of  ofTcnsca,  taight  be  necessary  to  obudn  the  dU- 
diwun-  of  ae<TOm])lices." ' 

§  &.  Progre«  of  tb«  Spirit  of  B«fonn.  —  The  new  spirit,  how- 
ever, made  rapid  prvgrrs».  It  won  over  the  great  nuiss  of  tlie  citi- 
zens; it  insinuated  itself  into  the  cotLstituted  mx-ieties  of  the 
State;  Koyalty  itself  received  it  very  kindly.  This  b  what  a 
man  holding  court  appointmenti  wrote  in  177.i.  in  a  book  dedi- 
cated to  the  king,  and  of  which  the  king  accepted  the  dedication : ' 

*  Preamble  of  tlie  F,<li<-t  of  Is)  Mny.  1788. 

'  "hn  devpln  clu  iirinno  nkluic»  Hi  un  seal  priaeipe.  ou  Disßour«  nur  la 

Monnu.     Snu    DMnt'ii   "Nnuv-rll»« 
"  Morv*u  wu  commiMtionod 


UVB  uvvuuB  «111   |j,)iivn-  ir^iuJk"  tt   Uli  BWl 

jaMiiHt."  dMlMted  I«  lb«  kins,   by  Man 
bioc^ptücg^o^ral«,"  vol.  XXXVI.  p.  480. 
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"  You  will  no  doubt  one  day  inquire  if,  in  our  crinsinal  Ordinances, 
the  oldest  of  which  was  for  the  repression  of  the  fiercest  barbarity, 
more  was  not  thought  of  the  conviction  than  of  the  defense  of 
the  guilty  ;  if  that  formidable  and  profoundly  secret  examination, 
which  takes  the  accused  unawares,  so  to  speak,  is  not  as  much 
fitted  to  cause  consternation  in  the  heart  of  an  innocent  person 
as  to  spread  terror  into  the  heart  of  the  guilty ;  if  there  are  any 
kinds  of  prosecutions  in  which  it  could  be  just  to  refuse  the  ac- 
cused the  aid  of  a  counsel ;  if  it  is  not  more  consistent  with  the 
spirit  of  humanity  to  leave  him,  from  the  beginning  of  the  pro- 
ceedings, the  same  liberty  to  prove  his  innocence  as  the  accuser 
has  all  the  time  to  prove  the  crime ;  if  it  is  right  to  compel  the 
accused  to  wait,  before  presenting  his  justificative  facts,  until 
the  edifice  of  accumulated  proofs  against  him  has  acquired  all 
the  perfection  of  which  it  is  susceptible,  ...  It  would  seem, 
in  effect,  Sire,  that  our  criminal  laws  have  looked  upon  the  ac- 
cused in  the  light  of  an  already  convicted  culprit,  and  although 
it  is  to-day  verj-  difficult  for  the  latter  to  escape  the  punishment 
which  he  deserves,  it  is  also  verj'  easy  for  the  honest  man,  or  the 
person  accused  by  public  mistake,  or  arrested  from  private  malice, 
to  become  the  victim  of  the  pain  and  vexation  caused  him  by  op- 
pression. It  has  hanlly  ever  happened  in  France  that  the  arrested 
criminal  has  evaded  condemnation ;  but  it  has  happened  more 
than  once  that  innocence,  unjustly  prosecuted,  has  not  been  recog- 
nized until  after  the  infliction  of  the  punishment.  The  wisest 
and  most  just  courts  have  sometimes  had  to  tremble  for  a  mur- 
derous mistake,  into  which  they  have  been  led  by  the  very  regu- 
larity of  their  procedure.  The  law  has  nothing  with  which  to 
reproach  them  in  such  a  case,  but  justice  might  probably  blame 
the  imperfection  of  their  forms."  ' 

The  spirit  of  reform,  despite  the  opposition  of  a  section  of  the 
magistracy,  is  affirmed  in  the  "  Discours  de  rentree  "  of  the  Courts. 
In  1766,  Servan  delivers  that  celebrated  oration,  in  which  he  wages 
war  against  detention  pending  trial,  the  insidious  interrogations, 
torture,  and  the  doctrine  of  legal  proofs.  He  throws  doubt  upon 
the  lawfulness  of  capital  punishment,  and  demands  settled  and 
accurate  laws.     It  is  hard  to  conceive  of  anything  more  daring 

by  the  Court  to  draw  up  several  works,  among  others  the  preamble  of  the 
Edifts  or  Chancellor  Mau|>eou.  and  was  rewarded  tor  his  zeal  by  the  ofBcea 
of  the  kind's  brother's  first  oounsol,  librarian  of  Queen  Marie- Antoinette, 
and  histonographer  of  Franee,"  The  work  quoted  was  originally  written 
for  use  in  the  education  of  Louiä  XVI.  See  its  preface,  pp.  10,  11. 
I  Ov-  at.,  pp.  436-4:18. 
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fn>ni  the  lijjs  of  n  magistrate.  "  Raise  your  eyes,"  he  saj-s  to  his 
tollfwgucs,  "  »nd  5«  over  your  heads  the  likeness  of  your  God 
vho  was  an  innocent  aecuscd:  you.  who  are  a  man.  bo  human; 
ynu,  who  are  ii  jnilgt'.  lie  rensunahh-;  you,  who  are  a  Christiini,  he 
charitable.  Jlun,  judge,  or  Christian,  whoever  you  be,  respect 
misfortune." '  In  contusion  he  loudly  demand!«  the  ameiidincnt 
of  the  Orthiwnee  i>f  liiTO. 

Tbiä  wan  uot  an  Isolated  case.  Servan  had  imitators.  In  1736« 
for  instance.  Attorney-General  H^uult  de  S^-helleK  jiredieted 
the  piiKsiige  of  new  laws  in  the  near  future.'  The  literary  Mocietieä, 
which  exercised  such  a  jn^at  influence  at  thin  period,  cagcriy  as- 
»igiird  for  eom[>etition  questions  of  eriminnt  legi.«lution.  "The 
learnwi  societies  ami  the  auademies.  whieli  swarnie<l  in  the  ITIlOs, 
asHstnl  in  consenjug  this  new  spirit  in  the  provinces,  and  the 
latter,  following  the  example  set  by  Paris,  applied  themselvc»  to 
problems,  of  criminnl  reform.  It  beearae  a  fashion.  ...  In  1777 
the  *  Soci6t«  l-kviiomique  '  of  lii;nic  offereti  a  prize  of  twelve  hun- 
dred francs  to  the  author  of  the  l>est  memorial  drawn  up  according 
to  this  programme  :  '  To  compose  and  write  out  a  complete  and 
detailed  jilun  of  criminal  k-gi^lution  fnmi  tlii»  triple  jioint  of  view : 
Ist,  crimes  and  the  proportionate  punishments  to  be  applied  to 
tliem;  2d,  the  nature  and  weight  of  proofs  and  presumptions; 
•UU  the  mrlhtxl  of  attaining  them  by  mean»  of  tlie  criminal  pro- 
cedure, so  that  mildness  nf  examination  and  of  punisliment  may 
be  reconciled  with  the  certainty  of  prompt  and  exemplarj-  ehn.»*- 
ti»ement,  and  äo  tiiat  M>ciety  slmll  find  the  greatest  ponsible  ae- 
curitj-  for  liberty  and  humanity.'  When  Voltaire  »aw  this  pro- 
j:ramtm.'.  nf  which  he  bus  been  suspected  of  Ijcing  the  author,  he  was 
seined  with  ciithusiasiu,  sent  fifty  louis  mure,  and  himself  pul^ 
lisbed  a  replj-  to  tliestc  questions.  His  bo«>k  is  entitled  '  Prix  de 
111  justice  et  de  rhumnnite.'  .  .  .  fompetitors  nppearp<i  from 
all  quarters.  Tlie  Society  of  Berne,  after  having  Qdjounied  the 
award  of  tbc  prise,  gave  it,  in  1782,  to  two  Gt-ruians,  \'on  GlolMf; 
and  Ilul^ter.  Their  book  was  printed  in  Germnn:  it  does  not 
appear  to  have  received  any  consideration  in  Germany, 

"  Among  tlie  com))etitors  were  two  men  destined  to  )>lay,  later, 
a  great  part  in  the  Revtdution.  and  who  at  tliat  period  contended 


'  Src  "Diiiwiurs"  pr(4a«Ml  U>  StTpillon'i  "rciilf  criminrl."  p.  2ß. 

*  ^H«  "  K^hikhiliialion  do  <l<>ux »vtriu^  I'l  juBtifioaiioii  do  troi^MuIn*)," 
by  M.  GodttrJ.  advocnte.  Pari«.  1787,  p.  li:).  "Wi-  arp  ]>frniitt«ii  to  »n- 
nounce  <liK<Qv<Tii'!i  wlibh  mi>v  makv  n  nation  liappivr,  to  piv<licl  lite  pn»- 
mce  of  new  laws,  tolil  io  a  solfmn  addrcGa  by  «  young  and  eloquont  mogi»- 
Ualr." 
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forthcprizeforiustipeamlhiimnnity.  One  wnsBrissot.  the  publicist 
of  the  Gimiidbl»,  ami  the  other  u  ]»ei^»ii  less  mitt'd  for  his  hu- 
manity, Marat.  The  lattvr  Im«)  his  work  printed  in  17S1  and 
pnhhidK^d  at  Paris  in  ITiKl.  .  .  .  That  work  is  une  of  extraor- 
dinary mediocrity.  ,  .  .  Not  so  wiUi  amnher  work,  writlen  by 
Brissot,  which  wa^  more  successful.  It  is  entitled  "Th^mc  des 
lois  erirainclleH,'  a  work  whi(?h  the  Sodety  of  Herne  did  not  allow 
to  compete,  because  it  had  been  published."  ' 

In  \7Si),  H  French  society,  the  Aeadcnjy  of  Chälons-sur-Mame, 
deeided  a  eompetition  whi<~h  it  haf!  set  up<in  the  following 
subject :  "  On  the  means  of  softening  the  rigor  of  the  French  crimi- 
nal laws,  without  detriment  to  tlw  public  safety."'  The  Society, 
in  puhlishinR  tlie  addresses.  <leclapc5  that  "  it  does  not  intend  to 
ratify  tin-  views  of  the  authors,  but  has  given  its  approbation  to 
their  talent»,  their  liumaiiily  and  the  u»eful  ick-ait  which  it  has 
thought  to  have  discovoretl  in  their  worlcs.  The  very  nature  of 
tlie  subjects  suggested  shows  its  desire  to  spread  new  lights  upon 
philosophy  and  political  econutay.  But  at  a  time  when  zeal 
against  the  old  prejudices  too  oftcti  degenerates  into  innovations 
still  niort>  daufferous,  it  thinks  it  pmper  tn  annonnce  that  it  has 
made  a  rule  to  exclude  from  the  competition  any  memorial  not 
written  with  all  due  respect  to  KeÜgion  and  {lovernment," 

At  leiust  twenty  memorials  were  sent  to  the  .\cudemy.  Two 
of  these  were  awardetl  prize»,  that  of  Bris-wt  de  Warville.  and  that 
of  Bemnrdi,  an  advocate  in  tlie  Parlement  of  Alx.  They  all  put 
forward  claim»,  tending  more  and  more  to  constitute  a  common 
programme  and  which  were  to  be  registered  in  the  Cahiers  of  1789. 
Ttiey  demand  publicity  of  the  proceedings,'  the  suppression  of  the 
oath  by  the  aeensed,'  and  of  torture,*  complete  liberty  of  defense,* 
and  the  sj'stem  of  Qioral  proofs.'  They,  finall>'.  demand  tJie  jiirj', 
tki  the  restoration  of  an  ancient  national  institution.*    They  call 

"  M.  I^bvulayf.  Revue  »Ip»  Cours  littfrwrw.  vol.  II.  IJ»<-1865.  pp. 
782.  78.1. 

'  "Didcoiir«  iwurwQn<5  par  I'AcAdi^inio  dv  CbAloti*^ur-Mante  on  1780," 
rohowcMl  by  the  !tf<-uiiil  he^t,  and  iiy  r.\iT7tc't.-<  from  w^veral  olher  memorials 
I>r(«cQic<l  u>  Ihi-  Anuk^niv.     ('tililoii»-!>ur-Marne  1780. 

'  Britwl.  p.  04;    Br-rnänli,  pp.  17G.  177. 

'  Bntiöl.  p.  9.1 :   BemarJi.  p.  Ift2. 

•  Bri»M,t.  p.  103  ;   Bfr<Mtdi.  pp.  1&1-I66. 

*  Bristol,  pp.  9G-9S :    lltrnardi.  pp.  178-182. 

'  Brit-fi',  p.  101  li  it'ij. :    ßtrnanii,  a.  145  et  »eg. 

'  Brrt,ardi,  p.  'i02.  "L«»  IIS  remark  that  tliUusaffe  that  everj-  mnn  t» 
Judei-il  liy  bit  ptcrs  wa.»  formerly  follnwecl  id  Franw ;  Ihal  it  vra-i  tli«  iulro- 
(lin'tiim  or  junnl  jmiges  und  of  the  Roman  law  tlinl  led  lo  il.t  alKtUtinn ; 
anil  lliiil  Ilit<  reasiiti  Yiir  it»  iixi-l^nce  «till  in  Kiiüland  and  rami'  of  the  di»- 
trielsof  thi'Xorth  inlhai  ihi-y  ha vt- known  iH'tu-rtliaR  wi>  liow  to  preserve 
ttie  w:se  and  equitabi«  principU^a  at  their  anciittAr«." 
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for  early  rrfonns.  hi  that  iKHiihastic  and  inftutrtl  dirtinn  charac- 
leristic  ot  tUe  17(Hla:  "  People  !  Oh,  yc  who  have  so  long  groaned 
under  the  «eigfit  of  your  chains,  —  at  last  you  begin  to  brcatJie ; 
raiw  a  M-n-iii-  Imtw ;  the  ngt-  of  tears  is  imsl ;  your  misfnrtiiiics 
Hp]>n)a<'li  ail  end.  ...  let  t!ie  torcit  of  reason  bum  a  little  longer 
nnd  the  univcr^o  will  know  no  more  ({Inom."  '  —  "  Happier  reigns 
«IT  (lawninK  i)ver  Eiinipr.  Oh !  friends  and  brother*,  lei  this 
work  prove  to  vou  my  desire  for  the  alleviution  of  vour  sufTer- 
illgü!"* 

Tliese  ilemimds,  prayers,  and  api)ea!j  at  li»?t  eoine  to  l»e  ud«lre**d 
to  the  judges  thcmsi'lves.  They  do  not  makf  tht-mselvi-s  heard 
in  legal  pleadings.  f<ir  pleadiiift  there  is  none  in  criminni  rases. 
IJut  wlint  cannot  be  saiti  may  be  printed,  and  llie  "  Memoire» 
justificatifs"  for  iuiuic-ent  ix-uple  uiijiisliy  cundemtic«!  continue  to 
multiply  in  tlie  years  immediately  precedin;;  the  Revolution. 
That  DietJKxl  of  appeal  in  the  last  resort,  the  import  of  which  we 
Imve  cxpluliutl,  is  u^ed.  Roynl  ordent  are  obtuined  allow- 
ing  the  stay  of  executions  and  tli«  re\new  of  actions.  'ITie  authors 
of  these  tiKTnorials.  eagerly  read  by  the  public,  are  «dvocatcs, 
»ometinics  mii^jistrutes,  who  iK-eome  (he  heroes  of  lliv  hour.* 
Kadi  of  the^e  pleadings,  speaking  for  a  people  rather  than  for  an 
accused,  cutitains  an  appeal  Cor  neoessar}'  reforms.  Let  us  brieBy 
refer  to  »omu  of  these  cawa. 

In  1785,  there  is  the  c&se  of  an  unfortunate  girl.  Catherine 
Rstin^-,  sentenced  by  the  bench  of  Rivi&re  to  be  burned  alive 
for  jMirritide.  It  is  dbcoverrd,  ere  Ion«,  by  the  I'arlemcnl  of 
Toulouse,  that  the  process  has  been  falsified.  A  complaint  for 
forgery  is  kHlged  agaimt  the  officers  of  Rivi&re  and  a  ju-ntifieative 
memorial  for  the  aoeuÄed  is  presented  by  M.  Lacroix,  ad\oeate.' 
Thv  ttutlior,  in  condudiiig,  makes  hi»  dient  say :  *'  \\lio 
knows  whether,  the  reiK»rt  <if  uiy  misfortunes  reaehtnf;  the  thnine. 
this  example,  added  lo  no  many  others,  may  not  ItHi^ten  the  re- 
form of  our  criminal  laws,  so  earnestly  desired  by  all  honest 
people  I    Oh  I  how  I  sliuukl  tlicn  bless  my  |tast  torments  and  my 

>  Bri*so<,  p.  111.  ■  Brrnanli,  p.  2l8. 

'  Tin-  ehnrce«  »re  frwlv  FonimuniralMl.  U  in  ofteu  "iender-li^nrlfil" 
jnilen  who  mke  to  heart  ihe  fai'ililaiiofi  of  the  defens«.  "Thej-  brnusbt 
nil-  the  uromi^ed  infommtion."  <«ys  M.  Leeftui'hoj«.  ■□  hii«  memorial  fur 
lUe  Eirl  K&lnmti :  "ji  little  over  two  hundred  and  lifty  paeen  Kniall-haiKl 
fnlio."  —  I>H>iir(li;<.  Hi-rk  of  eourt.  keeper  of  the  pneonx  of  Kouen,  Iwan 
witOAM  tri  thi-  inllU'Mir-p  he  excf-ited  on  the  »atvaimn  of  Ihe  giH  .SalmOo: 
**T1h  public  will  l<-arn  tknt  the  k<-<>pjnK  of  nriwinn  is  not  incumiiatibU?  with 
Mpdaä»«  and  huiiiuiiit;^'.  ...  I  hav  roiln-tfit  u  iiuua  of  inpuruuil  in- 
fonrntloo  for  the  eleariug  up  t>(  itw  iii-lii>n." 

*  "Mi^nioire  ]>our  ratheriiiv  Battufa,"  Toulouse,  1780. 
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present  sufTerings  \  A  proper  sysl^m  of  criminal  Inw-s  i«  ttif 
best  (lift  a  sovfmjtn  could  make  to  his  people.  France  re- 
spcctfulij'  waits  siich  a  gift,  worthy  of  her  and  of  her  king. 
.  .  .  Our  criminat  Onlitiaiicr  ciiiii«in.s  so  many  wi»e  pro- 
visions; and  it  would  oust  so  little  to  mo<lify  tliose  Itrss  wise."  ' 

In  1780,  five  indiv-idunls  were  sentenced  by  the  Parkment  of 
Dijon,  for  nnetiirnal  hurglnrj'  accompniiied  hy  tlir*-«1s,  to  vnrious 
puiiislimt-nti:  one  was  hanKed,  another  died  at  the  gaJlcj-s; 
one  of  them  had  heen  subjected  to  the  preliminarj'  torture.  They 
were  innocent;  the  real  culprits  were  sub-sequently  discovered 
ftjid  condemn^.  Letters  of  review  were  then  ohtftined  and  & 
justilicativc  memorial  drsn'n  up  by  M.  Godanl,  advocate  ut  the 
Paris  bar.*  An  opinion  i»  annexed  to  the  memorial,  signed  by 
MM,  Target.  Thftioii.  Sanson,  Martineau,  de  La  Croix,  Blonde, 
Hanloiii  de  la  Iteynerie,  I'^nimel,  Ilonhome  de  Comeyra»,  Henry, 
Laeretelle,  de  SHe,  and  Bunnel.  "This  great  error,"  says  the 
Author  of  the  niemoriul,  "  will  make  the  ouuae  of  five  nnfortunat« 
inen  a  national  cati.se.  in  which  people  of  all  classes  will  take  part, 
since  it  will  force  them  to  turn  their  attention  to  their  own  case; 
and  it  will  finally  no  doubt  Krin^  to  a  head  that  long  ItHike^l  for 
reform  iii  nur  eriniinal  laws.  ...  He  will  be  the  descendant  of 
I^moiKnon.  ...  He  will  inherit  his  virtues  and  his  iii>fight,  ns 
well  ivs  bis  fame,  who,  taking  u])  ari<^'r  mure  than  n  hundred  years 
the  immortal  thnu)ihts  of  his  predeceswor,  will  cause  the  sovereijiu 
to  give  them  the  sanction  due  to  them,  and  will  obtain  from  the 
beneficent  justice  of  the  monarch  a  new  e(»de.  the  firtt  object  of 
which  will  he  The  happiness  of  this  empire,  and  which  will  after- 
wanls  enlighten  foreign  nations,  as  the  recent  codes  of  two  great 
Kurupettn  princes  now  enlighten  ours."* 

In  1786  tlicre  va  another  cause,  that  of  a  ixwr  servant  Rirl.  Marie- 
Franfoise-N'ictoire  Salmon.*  Condemned  to  be  biirm-d  as  n  jioi- 
soner  by  the  Pnrleuient  of  Rouen,  on  17th  May,  1772,  the  keeper  of 
the  prison  and  certain  clrrRj-nieii  inlerestetl  tliemselvcs  in  her  ens*  ; 
a  rei>ricvc  was  obtained,  and  the  action  was  revicwcil.  This  time 
she  WHS  condemned  fo  an  indefinite  further  inquiry  and  de- 
tention in  prison ;  finally  the  validity  of  this  new  sentence  was 
iL-ielf  contested  before  the  King's  Council.     M.  Lecauchois,  an  ad- 


'  "Memoire  pour  CalTiPriiw"  Estinftj,"  n,  54. 

■"H^huhilitaiioD  de  la  lui^iiiüiiv  de  aeux  a«ousfe  et  juHttficntiun  de 
troi«  ftulrfs."  Paris,  1787. 

•pp.  112.  IKi, 

'S«>  "M^ininro  iustiflcatif."  b;  Xi.  AtmucAm«  [Pnri«,  |iiriut«d  by 
CaillMUx,  17SÖ). 
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vocate  of  Itoucn,  drew  up  two  momoriata  for  the  girf  Salmon  and 
to  til«-  second  is  annexed  an  opinimi  by  Kourncl.fliii'minfiit  Paris 
ndvoc-atc.'  Tliis  action  stirred  public  opinion  to  u  great  dcgnt. 
"  Hrr  prot^rtor*  having  aroui^e«)  public  sympathy,  rharilable  con- 
tributiiiiui  tu  a  larpe  extent  fotiiul  their  way  to  tfie  girl  Salmon  in 
her  prison." '  The  memorial  hud  an  extnixive  sole.  Filially, 
a  decree  of  tlie  Parlemeiit  nt  I'ari-t,  deciding  her  appeal,  was 
issued  on  2'M  May,  ITSti,  disehar^iiig  the  accused  from  alt  the 
ttcciisati(m.s  and  ctimplainbi  hruuKlit  QKuin^^t  her;  and  all  I'aris 
joined  in  an  ovation  to  the  unfortunate  woman  and  her  defender .* 
But  the  most  celebrated  cause  was  that  which  soon  bore  the 
name  of  the  "  Troia  Houfei."  For  noeluriml  robberj'.  three  unfor- 
tunate loen.  Bradier,  Lardoise,  and  Sitnare,  are,  in  1785,condeiDiiv<d 
to  the  galleys  for  life  by  the  bailiwick  of  Chaumont.  The  Parlc- 
mcnt  uf  Paris  increases  the  punishment  to  that  of  the  wheel. 
A  n-jmeve  is  obtained,  an  upjieul  to  c|iia»b  lodged,  and  very  soon 
a  justificative  memorini  appears,  followed  by  a  short  opinion,' 
The  opinion  was  signed  by  Legrand  de  Laleu,  The  memorial 
was  anonymous,  but  everybody  kiK*w  the  uutlior  u>  be  Dupnty, 
magistrate,  philosopher,  and  literar>-  man,  and  pre^dent  of  tlie 
I'arlement  of  Bordeaux.  The  memorial  was  immediately  fol- 
lowed by  aiiotlier  document  entitled  :  "  Pleas  in  law  fur  Bradier, 
Simare,  niid  I-irdoi-te,  cvmlemned  to  the  wheel."  *  lliese  were 
notable  and  impassioned  works,  which  went  far  beyond  the 
material  intere?<tH  involved  in  the  cuum*.  The  memorial  in  par- 
tieular  is  an  exeellent  piet«  of  pleading,  foreibic  and  glowing,  ex- 
pressing in  an  ardent  style  Iht*  claims  which  erelong  will  prompt 
the  law.  Importunate  and  fiery  upiieala  to  royal  juisticc  and  cleoi- 
eney  succeed  each  other :  "  No,  I  will  not  be  silent  as  to  the  dc- 
fetts  and  severities  of  our  criminal  Ordiimnee,  now  that  France 
and  humanity'  have  Louis  XVI  to  appeal  to,  ,  .  .  *    Mat^strates, 


>  "Coniiult«tioD  pour  udc  jeun«  fllle  roodamnA  i  (Ir?  brOI^  viv»,'! 
Paris,  l7tM. 

*  "M^QKiire  pour  le  sivur  Lceardf ."  ktieiNv  at  the  priram  of  Roura. 
p.  28. 

*  Witness  lh*>  r<v>h minnlioiu  of  M.  LecaMi*.  who  rferirnd  lijn  «him^ 
in  thp  ("lory  :  "  From  t!ial  liny  hi'  'M.  Li-catiehuin)  h»»  trontiniinlly  drneitml 
bor  to  p)»y-hoUM«  of  uU  kin<JM.  ibf  Tli^itn-  KVhiivoU.  thi-  (\>niiUi«  II«- 
Uaiinv.  Atnhigu^i-ooBuque.  V'ftux-HaK  Ruueit*ri.  Mub^.  Bwulv&rd.  «t«. — 
BwaLuipTiox  b*-«idc'  btf  nnd  »howinK  tiini»«ir  off  Ukv  a  paJX  of  111«  plar  " 
(p.  rn. 

'"Three  Men  brokt-n  un  ilic  WherJ."  "Mi^moirejuitiflualif  pour  Iron 
homines  i-i)it(tamn^  ä  la  nnic."'  I7NI),  Partn. 

*  Printed  at  Parti  by  Philippe- Dears  Phm,  1780. 
••'M«nwtre,"  p.  233. 
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there  exists  in  your  Ordinance  a  law,  wliieli  grants,  —  I  sliould 
rather  say,  whicJi  ortkrs  that  every  deaf  and  dumb  aoeuscd  shall 
have  a  counsel.  .  .  .  Extet>d,  extenil  tlmt  humane  Ihw  to  the  poor 
And  iiidiKent.  It  certainly  concerns  them.  .  .  .  thi;  dlsahility 
of  miscr>-  is  at  least  as  deserving  as  natural  disahilitj-.  Nay, 
more  so.  Tlie  pmir  and  indigent  arc  themselves  deaf  and  dumb, 
not  merely  by  llie  irreparalde  toss  of  the  organs  of  speeeh  and  hear- 
ing, but  by  the  restiurecless  deprivation  u{  the  intellect  wiiich  com- 
prehends, ami  the  rea-wn  which  elucidates."  * 

"  Ah  !  Sire,  fn»m  the  height  of  your  throne,  in  the  midst  of  that 
resounding  chorus  of  Fume  which  spreads  your  wisdom  and  giory 
thniutthoiit  the  universe.  «leiKii  for  a  moment  to  lend  an  ear  to 
the  blood  of  Calas.  Montbailly,  lAngladc,  Cahusac,  l}«rreau, 
and  their  fi-llows,  and  the  innocent  bkHnl  of  the  three  unfortunate 
men  about  to  flow.  All  that  iniiocenl  blood,  in  tlie  midst  of  gal- 
lows and  wheels,  continues  to  rr\*  out  to  you  in  pilctuw  tones; 
Oh.  prince,  frienil  of  niankind,  do  not  leave  ymir  throne  witli- 
out  ileiKiiinji  to  lieten  to  us  1  ,  .  .  Deipn,  deign  from  the  bcight  of 
your  throne  to  cast  a  single  glance  upon  all  the  hhiody  nrf»  of  our 
criminal  law«  whereon  we  perished,  whereon  innoeeni  jx'ople 
pc-riiib  every  day.  .  .  .  ^  Sire,  do  not  believe  those  who  may  tell 
you  that  it  is  c»vntia1  to  maintain  [»ws,  rigorniis,  no  dnuht,  but 
so  old,  — centuries  old.  Sire,  reason  and  humanity  arc  eternal ;  — 
do  not  believe  those  who  tell  you  that  systems  of  laws  ought  to  be 
stable  in  emi>ires,  so  that  the  ciiijure-s  themselves  may  retain 
their  stability,  as  if  the  laws, desi|;ne<l  to  follow  imlividnals,  com- 
munities, and  mankind  in  the  circle  within  which  they  revolve, 
nnglit  not  to  have  tlicir  share  in  such  n-volutions  and  nm  a  course, 
like  mortal  things ;  —  do  not  l)elie%e  those  who  tell  you  that  it  is 
dangerous  to  diminish  the  respect  due  to  the  lows  by  too  open 
criticiam,  as  if  anything  onild  dishcHnir  them  more  than  the  mil- 
dew of  barbarism  which  covers  them,  or  the  innocent  blood  with 
which  they  drip,  —  who,  finally,  tell  you  that  the  making  of  a 
new  criminal  axle  is  a  difficult  work,  which  raiuires  time  and 
meditation  to  ripen,  as  if  that  were  not  an  additional  reason  to  gii 
about  tlie  task  without  delay  1 "  '  ,  .  .  *'  Sire,  the  Code  we  crave 
from  j'ou  has  not  atill  to  l>e  made.  It  is  ma<le.  written,  and  en- 
graved. God  himself  has  engraved  it  in  your  heart,  and  nothing 
remain»  for  you  to  do  but  tx>  Imve  it  interpreted  ininiediatelj'  by 
the  chief  of  your  magistracj',  who  ought  not  to  fiml  it  difficult  to 

1  "Memoire-."  pp,  237. 238;  e/.p-o':  c/.  "Moy™»aedroil."i>p.«,  M. 
»VMtfmoire,"  p.  240.  '  Mh/,.  I,  pp.  S^S-it.-i. 
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imH^rstaiid  «nd  to  give  an  example  of  it  to  your  Empirp,  to  the 
wliolf  »orki !  "  '  —  "  Hasten,  oli.  pniitr,  friciid  of  jiisti«;,  truth, 
aiwl  humanity  ...  for  perliaps  in  some  remote  province  of  yoiir 
Empirr,  your  crimimil  laws,  and  t-spi-ei»lly  the  laws  of  your  crimi- 
luilist^,  Hit',  <-veit  Ht  this  moim'iit.  .sciuliii>;  dt  th«  scsffold  m«n 
who.  like  UradiiT,  I.arilois<-,  ami  Siinarr.  areilvprivptt  uf  all  coun- 
sel, who  lanpiiii^h  in  prison  likr  tlicm,  have  for  years  I>rrn.  like 
tli«m,  the  »jKirt  of  (hi-  irijustice  ami  the  Ij^noranc«-  of  ihe  lower 
judß«!!,  and.  like  them,  are  innocent.    You  are  the  kioft.  .  .  .  " ' 

Piijmty's  memorial  liail  n  prcMÜiiinu»  efftrt.  1 1  wius  extetiMvdy 
sold,  with  the  aiitlinrV  [Kirlnut  and  that  of  Ix-^itid  de  Laleu. 
Louis  Siguier  himself  bears  witness  to.the  great  emotion  it  caused 
in  the  motions  which  he  KHljptl  for  the  suppression  of  thisd<»r«- 
raent,  and  whieli  we  have  alreatly  analyzed.  "This  memorial, 
elaitned  to  be  justifieative,  has  permetilefl  the  eapital.  all  Frnnee. 
the  whole  of  Kuro|K*.  It  was  ostensilily  written  to  sell  fi)r  the 
heneßt  of  tlie  three  condemned  men,  in  order  the  fnrther  to  engage 
public  sympathy.  .  .  .  Thi»  vennl  di:>tril>ution.  hitherto  unao 
cuMomed,  Iia»  jmKlutnl  the  keer»^•^t  ferment;  the  <au.se  of  the 
three  criminals  has  heef)me  that  of  nearly  everj-  citizen.  ...  At 
this  time  of  ferment  a  funeral  clamor  i«  raided  nfrninfiit  the  criminal 
Onlinanee."  *  The  «ttftniey-p-neriil  nniNiden*  nil  this  as  a  pa:«tin}{ 
exeitenient.  "  It  is  riewr\'e<l  for  our  ndmiiiintratton  to  \indicate 
a  pkiMic  accuser,  to  reassure  minds  prone  to  be  led  astray,  to  lay 
down  the  true  prineiples,  unknown  to  the  majority  of  ciliiteiis  of 
all  ranks  and  stations,  to  justify  the  laws  and  to  settle  their  true 
meaning,  to  reentablUh  the  authority  of  jurisprudence,  by  0|^>oa> 
ing  the  calmness  of  rrileetioii  to  the  tratLSjiortA  of  tile  imu^naation, 
the  genend  welfare  to  the  empty  tle:*ire  for  notoriety,  to  enable  tllb 
and  every  luition  to  realt/.e  llint  it  'm  merely  a  mjiiua  for  reform 
wlii<-li  ifuides  the  |)en  of  tins  writer."  * 

^\'hut  Sf-guier  took  for  a  iwssing  storm  was  the  all-powerful 
breath  of  tlie  French  Revolution. 


•Itnd..  I.  pp 
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*  Ihul.,  I.  p.  249. 
'«mTV'I.  P.5. 
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TlTI^     I 

THE  LAWS  OF  THE  FRENCH  REVOLUTION 


Chaftek   I 
THE  AMENDMENTS  TO  THE  OKDINANCE  OF  1670 


The  Kdict  of  178S. 
Tie  Cbhit-re  of  17S9. 


i  3.  First  Rtifiaros  ttti»t^  hy  llio 
ConatitutMit  A^Minbly :  tha 
Dock«  of  S-0  Oolobor,  178». 


§  1 .  Th«  Edict  of  1788.  —  Tht  groft'itlg  pressure  of  public  opinion 
was  bouiHl  Ui  lead  to  reform-i  in  LouLs  XVI's  n.-iKii,  wen  Ixffore 
the  convocation  of  the  States-General.  In  this  respect,  however, 
as  iti  (itliff  iiidlten*.  the  anifniimeiit-^  made  at  tliat  i>erio(l  wvrc 
pHrtial  and  waverinfr.  They  prec'ede  by  very  little  the  convoca- 
tion of  the  States-General,  and  will  disappear  iti  Uie  great  renova- 
tion following  1789.     In  178X  a  step  forward  was  made. 

An  e<Iit-t  was  introduced  in  tlie  famous  Bed  of  Jusiiw  of  SÜi  May, 
one  of  the  last  throes  of  the  ci^ld  monarchy.  The  necessity  for  a 
wholesale  reform  of  the  criminal  proeediire  van  reeogiilzetl  hy  the 
government.  Hümaß*  was  paid  to  the  great  Ordinance  of  1070 
in  the  pnraml>le  of  tJic  Edict,  hut  the  necessity  of  a  rvvLsicm  wua 
at  the  same  time  announced.  "  We  shall  not  conical  that  while 
retaining  the  greatest  number  of  its  provisions,  we  could  ndvan- 
tageouxly  change  several  of  itd  principal  article:^  and  amend  it 
without  abolishing  it,  W'c  have  tK.ken  into  consideration  tliat  in 
bringing  order  out  of  the  chaos  of  criminal  jurisprudence,  the  Com- 
missariea  were  not  able  to  i>rovide  for  everj'  contingency,  that  the 
official  reports  of  their  conferences  Ix'ur  witness  that  they  were 
often  at  variance  upon  important  points  and  that  their  decision 
did  not  apjicur  always  to  sanction  the  wisest  opinions;  that  the 
advance  of  knowlwlge  alotic  since  the  drawing  up  of  that  Ordi- 
nance should  Iw  sufficient  to  induce  tw  to  revi.'^e  its  provisions  care- 
fully, and  to  attune  them  to  that  public  reason,  to  the  level  of 
which  we  would  adjust  our  laws  .  .  .  from  the  example  of  the 
legislators  of  nntiquity.  whose  wisdom  limited  the  autliority  ui 
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their  Code  to  h  period  of  a  hundred  ^'cars.  wc  have  noticed  that, 
thi»  |N-riiM]  hiiviiif;  iiiiw  expin-d,  we  ought  tu  submit  tliis  Criminal 
Ordiimiioc,  which  hasuiKlerpJiie  the  judßment  *if  a  mumi  ceiitur>'. 
to  a  general  rrvisinn."  '  11k  keeper  of  the  seals,  in  his  gpeeeh 
«t  the  htti  uf  jiiHliee,  was  still  more  preHse.  "The  nw-essity 
of  a  reform  of  the  eriminal  OrdiiiÄnee  and  of  the  criminal  code  is 
univerwlly  rrcofcnized.  The  whole  iiiition  rlemands  this  important 
work  of  teginlalioii  from  tlie  l<inj^,  and  Ilis  Majesty  hn»  reM>lv<>d 
ill  the  counctU  to  accede  to  the  wishes  of  his  people,"*  But  it 
wax  (]esiret)  ttiut  thi.s  |rcnerul  reform  .should  )m-  the  fruit  of  lonf; 
pliiniiiiig.  'Hi«  method  of  inqiiin,'  pmpos«!  was  notahle.  "  To 
ijndertiike  this  great  work  «nth  the  requisite  order  and  wisdom, 
we  projKW  to  surround  ourselves  with  all  tlie  iiitelligwiee  we  can 
gatlier  ar<.>urid  the  thrmie  on  which  divine  Troxidence  has  placed 
us.  AU  our  suhjecis  sJinll  have  the  jwwcr  to  take  part  in  the  exr- 
cution  of  the  plan,  by  addre«Miig  to  our  kee]>er  of  the  seaU  xudi 
oW'rN'Utions  and  mcmurials  as  they  deem  fitting  to  enlighten  us. 
We  shall  thus  raise  to  the  rank  of  laws  the  results  of  puhlic  opinion, 
after  these  shall  have  been  subjected  to  the  test  of  a  mature  and 
deep  investigation."  * 

Pending  this  general  reform,  the  Kdict  abrogated  "  several 
abuses  whidi  this  apiieared  a  moment  to  remedy." 

1st.  The  use  of  the  prisoner's  seat  was  aholished.  "  We  ordain 
that  there  shall  be  placed,  in  our  courts  and  juri^ictions,  behind 
the  bar.  n  wooden  seat  or  beiieli,  sufficiently  raised  that  the  ao- 
euäfd  can  be  seen  by  all  their  judges;  we  kave  tt  to  the  choice  of 
the  said  accuned  whether  to  sit  or  remain  standing:  the  presi- 
dents of  our  courts  and  the  judges  who  preside  Bt  the  trials  in  the 
jurÜsdictions  slml!  warn  ihcm  at  their  rights"  (Art.  1). 

2d,  'Vhc  rendering  of  judgments  not  evidentially  based  was  for- 
bidden. "  Neither  our  judges  nor  our  courts  shall  he  entitled  to 
proitounee  sentence. /ur  Ifucrhnea  TauUingJrtim  the  action ;  it  is  our 
irill  tliat  L-vvT\-  deercc  or  judgment  shall  set  out  and  expressly  name 
the  crimesand  offenses  of  which  theaecused  shall  have  been  convicted 
...  we  except  decrees  merely  aflinnative  of  the  sentences  of'the 
judges  in  the  fir^t  instaiML-e.  in  which  the  said  crimes  and  olFenses 
are  exprtsäly  »et  out ;  provided  that  the  courts  füiall  cau»e  to  be 
transrrilMxl  in  the  introductory  part  of  their  decrees  the  said  judg- 
ments of  the  judges  of  the  first  instance,  all  on  pain  of  nulUty  " 

'  IsamhtTt.  '•  Am.  loi«."  t.  XXVIII,  p.  727. 

*  ttitrk<t  »uti  ttoHi,  "IliNtoiiv  )Mrli>ini.<nUiir«,"  vol.  I,  p.  230. 

'  Prwnibk  of  ite  Edict,     /.onfrcrt.  t.  XXVIII.  p.  .W7. 
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(Aft.  .1).  Tliis  waa  a  very  wise  rfform.  «ml  one  loiip  ncL-tk-ci. 
"  The  very  diirnity  of  our  jtidj^mcnt  flemaniis  the  express  sutcinpnt 
of  the  üff«ris«,"  sui<l  tlic  keeper  of  the  »eah.  "  What  tribunal 
«xiuH  Imt  anxiuus  for  thv  prcruj;ativc  of  inflicting  rupitiil  putiii^li- 
mpnt  without  giving;  u  reaiion  for  its  decrees?  — T\w  kiiij;  there- 
fore thinks,  gentlemen,  that  every  solemn  condemnation,  which 
makes  piiniiihinciit  follow  tht*  ufTeiisr,  shuuM  show  tlie  olTonse  oa 
well  as  the  piitiislinient,"* 

3d.  The  abolition  of  the  preparatory  torture  was  confirmed, 
and  prcliininurj-  torture  was  abotishi^d  (Art.  8).  "  New  reflec- 
tion.'! have  eoiniiieed  us  of  itie  tloccptivenoss  and  the  incon- 
veniences of  this  kind  of  proof,  whic'h  never  leads  to  the  discovery 
of  the  truth  with  wrtainly,  ii.Mialiy  fruitlessly  proloiijip  the  punlüfi- 
meiit  of  the  condemned,  and  may  more  frequently  mislead  our 
judges  than  enlighten  them."  A  final  interrofjation  by  the 
judge  ctwnniii^iimer  wa;*  i^uli^tttiited  for  it.  This  was  made 
on  the  vcr>'  day  of  the  execution,  Tuith  confirmation  and  eon- 
fnintation,  if  uerd  be  {.^rts.  9-12).  This  wils  substituting 
a  momi  constraint  for  physical  torture,  the  condemne<l  person 
being  obliged  to  take  oath  in  thi»  interrogation  a  in  the  others, 
according  to  the  general  rule,  which  was  retjiincd.  It  wa.s  "a 
milder,  but  no  le^s  eflVcti've,  meth(Kl  to  compel  e\'il-<loer3  to  nam« 
their  aecomplices.  We  have  thought  that,  the  law  having  intrusted 
to  the  faith  of  tlie  nath  the  grratesl  interi'sis  f)f  .soeiety,  since  it 
makes  the  live^  of  human  bt-iugi^  depend  upon  it,  it  mi^ht  ndupt 
it  aa  a  «lafcguHfd  of  the  public  safety,  in  tlio  fiiinl  declarations  of 
the  guilty  persou.K.  We  have  d(><'iit<-<l  Uj  try  this  nielh«»!  pro- 
visionally at  lea.st,  reserving  the  right,  although  with  regret,  to 
reestablish  the  preliminary  torture  if,  after  dome  years'  exjK-ri- 
ence,  it  is  shown  by  tit«  reports  of  our  judges  to  be  absulut*-Iy 
necessaiy."  ' 

4lb,  A  majority  of  two  votes  was  no  longer  enough  to  sustain  a 
capital  punishment ;  three  were  necessary  (.\rt.  4).  Hiially 
came  two  provision«,  which  apj>can-(l  to  the  legislature  to  be  the 
most  important  of  all  it  decreed,  and  which  are,  iti  reality,  veiy 
important. 

5th.  It  was  said :  "  No  sentence  involving  natural  deatli 
shall  be  executed  until  one  month  after  being  pa^ised  .  .  . 
except  judgments  rt'ndered  for  the  crimes  of  sedition  and  riot,  Iti 
which  the  ^uiii  juilgments  »hall  he  eivecutt-d  on  the  day  they  aro 

t  BuehttaaA  Roux,  "llJaUilnt  pu-lcRienture,"  vol.  I.  p.  2il. 
<  hamhert.  I.  XXVIII,  p.  538. 
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pronounced."  Vihy  this  delay,  not  allowed  by  tlte  Ordinance? 
Was  it  to  iuflict  upon  the  condemned  the  agonies  of  n  Iwirrible 
suspense?  No.  In  spite  of  thot  diäadvantase.  which  swnw  to 
have  been  taken  into  ronsidiration,  tliK  intention  was  a  noble 
one.'  "Hie  JdnK  widhea  to  insure  to  all  condemned  per- 
sons the  time  necessary  to  beg  for  his  mcroy  and  to  mukc^ 
sure  of  his  justiw."  It  wan  a  verj'  humane  measupp,  loudly 
demanded  by  Voltaire.  "It  is  well  known,"  said  the  keeper 
of  the  saxis,  "  that  in  the  most  enlightened  eountiies  of 
Europe  all  ea])ital  .senlenct»!  are  subject  to  tlie  approval  of 
tiic  sovereign,"  The  better  to  insure  this  safeguard,  the  edict 
provided  tbut  the  uttonieys-gifiRTnl  sliould  trunsuiit  (.'Upital  sen- 
tences to  tJie  keeper  of  the  seals  witli  the  necesiary  information 
(Art.  5J.  Tiiesc  pro\'ision3,  which  were  bound  to  be  "equally 
valuable  for  presen'«tton  nfter  the  reform  of  the  crinütuil  laws," 
are  not  found  iu  the  laws  of  the  Intermwliary  perioil.  lluit  is 
comprehensible ;  the  right  of  pardon  then  no  longer  exited,  and 
the  appeal  tu  ijuasli  had  liencefortb  a  susi)ensive  effect  in  criminal 
matters.  Subscciueutly,  although  the  risht  of  pardon  was  refe- 
tablished,  the  (,'.tMh  of  Crimiiiul  Kxnmination,  copying  the  Code 
of  Brumaire,  year  IV,  ordained,  in  Article  375,  the  execution  of 
capital  sentences  inunediately  they  became  final.  The  Ordinance 
of  1670  was  to  the  same  effect*  But  that  authority  ifta  not  ap- 
plied, and  a  circulaj  of  the  keeper  of  the  seals,  of  27ih  September, 
1830.  even  orders  attomcyä-gencral  to  lodge  a  memorial  upon  every 
capital  condemnation.  The  keeper  of  the  seals  him.sclf.  after 
the  matter  has  been  considered  by  the  directorship  of  pardons,  ad- 
dresses a  report  to  the  head  of  the  State.  '*  Pardon  may  be  granted 
in  the  interests  of  justict!  and  humanity.'*  It  i.s  evident  that  it 
its  really  the  provision  of  the  lüdict  of  168$  which  has  been  revived 
in  our  own  times. 

*)th,  Knially,  it  is  notable  that  accus«!  pcntons  who  were 
acquitted  were  award(.-d  an  honorable  reparation.  "  I  am 
able  to  Mate."  says  the  keept-r  of  the  seals,  "that  His  Majesty 
has  lieen  verj'  much  surjjriited  to  see  that  the  laws  of  hh  klnt^om 
have  not  yet  made  any  provision  in  their  favor,  and  that  if  iherv 
was  no  private  prosecator  to  the  action  who  could  be  condemned 
ill  the  costs  of  the  printing  and  publishing  of  the  judgments  of 
acquittal,  even  tliac  siuidl  indemnity  was  not   granted  to  inno* 


'  8p(iecli  of  tlw;  kwp<-r  of  the  Bt«ls. 
lemeatairi',"  vol.  [,  ji.  ^-tO. 
'Titl*.\XV.  ArL2l. 
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cence."  '  Article  7  thewfope  pro\'ide(l  n-i  follows:  "Our  courts 
and  judges  shall  order  that  every  decree  or  jud^nicnt  uf  acquittal 
n-'tidiTcd  in  tin-  last  resort,  or  which  is  not  appealed,  sliall  be  printed 
and  jmbli-shed  at  the  expense  of  the  private  prosecutor,  if  there  is 
one.  and  if  not  at  the  expense  of  our  exchequer."  ' 

Such  was  the  J^irt,  which  Mt  the  svstem  of  the  Ordinance  in- 
tart,  but  which  was  more  liberal  upon  certain  pointtt  tlion  the 
subsequent  laws  proved  to  be.  We  know  what  Opposition  it 
raised  in  the  Purleuiciits.  It  in  an  inton-^tiiif;  historic  document; 
but  it  was  not,  in  reality,  a  law  which  was  ever  applietl.  This  was 
the  last  time  royalty  exercised,  in  criminal  matters,  the  absolute 
and  iudfpeudent  legislative  power  recogniaed  m  it  by  ancient 
Frantf,  On  '»th  -luly.  178S,  the  decree  of  the  Council  in  regard 
to  the  convocation  of  the  States-General  was  issued.*  After  ihnt 
date  it  is  tJie  notion  that  speaks.  Before  ubser^'inj;  how  its  repre- 
sentatives arc  going  to  interpret  its  wishes,  it  is  expedient  to  find 
out  how  it  expresses  these  in  certain  famous  "  Cahiers  "  *  which 
the  constituents  then  delivered  to  their  representatives,* 

§  2.  The  Caiiiftn  of  1789.  ^  In  regard  to  criminal  legi^lution 
the  Cahiers  are  a  faithful  uiim»r  of  the  public  mind.  \Ye  shall 
once  more  here  meet  «itli  the  majority  of  the  demands  already 
voiced  by  the  publicists,  and  »gain  the  path  traced  out  by  some 
of  them  will  be  faithfully  followwl  hy  the  Constituent  .Assembly. 
On  importa,nt  point»  the  three  Orders  are  almost  always  unani- 
mous. 

'Flie  puhlidty  of  the  priK.'eedings  is  the  fintt  thing  demanded. 
"  Tht  publicity  of  the  proceedings,  formerly  established  in  France, 
and  in  practice  in  all  a^es  with  iicurly  nil  i*nli);htL*iicd  nations, 
should  be  re^ätablishet),  and  henceforth  the  exaiiiination  should 
take  place  with  open  doors  and  in  full  audience."* — "Above 
all,  let  the  pnblicity  of  T.be  procedure  be  reestablished."^ —  "As 
to  the  reform  of  the  Criminal  Code,  tlic  Clergy's  dcKte  would  be 

'  Bufhrt  and  Rottx,  "HiHtoire  parlpmentÄire,"  vol.  I,  p.  242. 
'  The  Dunilwr  of  copies  lUluwetl  by  tbc  Slal«  varictl  rrom  one  hundred 
to  tvo  hiindri-d,  aci;«nliuK  to  llie  importaooc  of  iJie  jurisdictioDs. 

•  /.-irirrihrrt.  I.  X.XVllI.  p.  «01. 

'  \'Y\w  "  Collier«."  or  "  I'orirolirifl."  wero  the  wnltea  iRMtructions  irivpn 
by  tho  n'upectlvo  floimtitiii-ncifs  to  thoir  tinlojnjteÄ  or  r(.pr«»*ntiilivp* 
«[«■Olini  fur  the  asxcriihly  uf  llio  Stat4'»-()(-n<<ml.  Thi>y  ni>tit*ineil  n  MitxrrL 
«(  ihe  uiiiled  vitw»  am]  wtsh«^  cif  ilit-  conalttucnck-a  us  lo  mattm  likoly 
to  pome  uu  for  lugidluti\'e  rvfurni.  —  Tran«.! 

•  Wo  follow  the  "R««um«  dee  C'aliiers,"  DV  Prudfiomme;  3  vols.,  1789. 
'  "Cfthior  du  Tier»,"  City  of  Puria.  Prudhommr.  III.  p.  IJ».     For  tho 

(Uuniinity  of  Ibe  ('atiicrs  of  the  Third  Estate  and  of  the  Nobility  in  thitt 
dirrctinn.  we  Prudlinnimf.  Ill,  p.  58S:   II.  p.  3S7. 
'  "Xoblesse,"  City  of  Pari«,  II.  p.  145. 
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.  .  .  Üiat  the  frx»niinAtion  of  criminal  proorcHin^  take  pUre 
publidy,  —  the  interrogation,  deposition  of  witnesses,  confirum- 
tion,  uttt]  cuiifn>iit(itioii."  ' 

The  iH'msni  :<huii]<l  Iw  iillow«!  the  aid  »f  C[>utisel.  On  that 
point  tile  Colliers  of  the  three  orden  niv  iiDnnimous.'  Cer^ 
tain  of  thcCahier«  (JeinniKl  tliitl  iIh>  defending  l'oiihscI  Ik:  appointtd 
^atiiitnusiy ;  this  is  the  official  advocate  of  Hi«  future.*  Some- 
times it  b  desired  that  the  accused  have  the  aid  of  counsel  from 
the  W);iiiiiin)(  of  the  pnK-et'diiifp,  "Let  eouiisci  be  iis.-*if;iic<l  to 
the  accused  in  all  cases  and  fntin  tlio  boginuln);  of  the  examination, 
and  let  him  be  authorised  to  have  commiinieation  of  the  process 
whenever  he  shall  find  it  nece«*«ry."  *  —  "A  judicini  defender 
should  be  assiRned  to  him  from  the  beRinninp  of  the  criminal  ac- 
tion." *  Othent  wish  tltat  tlie  defending  counsel  intervei»  only 
after  the  inteiTO(;ation  of  tlie  accused.  "  1*1  a  eounsel  be  as- 
Mgned  to  the  accust-d  after  the  first  interrogation."  • — "Let  the 
a<'CUKed  have  nninsel  for  tlie  c!onfn>ntation  and  the  suh:«eqiKrit 
proceedini;:s."' 

The  uatli  inipowd  upon  the  aecuMxl  ought  to  be  abotisbcd* 
"  Let  the  oaths  or  mthcr  the  perjuries  rwpiirwl  fnmi  the  atxnwed 
lie  suppressed."  °  —  "  The  oath  exacted  from  the  accused  being 
flcarly  contrary  to  the  niititml  sciitimt-nt  «if  sc'If-prt-stTvution  com- 
mon to  all,  is  hut  a  violence  dorn*  to  human  nature,  unavailing 
for  the  discovcrj'  of  the  truth,  and  only  qualified  to  impair  the 
liomir  i)f  ]KTJury," '"  Tlie  CltTpj*  nn*  nn  less  ur^t-tit  thiin  the 
niinl  Kslate.  "  The  suppression  of  the  t»atli  recpiired  of  th« 
accused  should  Ik-  demanded  ;  it  compels  him  to  perjure  himself."  " 
—  "  l^et  the  ivfiirui  «>f  tlu-  criminal  «nie  hIiw  l>e  tiilccu  up.  the  meaiM 
of  defense  as>inre«l  lu  the  accustnl.  and  the  u^c  of  the  oath,  which 
nearly  always  makes  the  accused  perjurers,  be  abolished."  " 

The  defcitM-  sliiiitld  be  put  u}H>ti  im  equal  fuutiiig  with  the  prose- 


>  "Orrgf,"  MantM  »nd  Moukn. 

»L'tiauiinSlv  ot  ih«  CaWere  of  all    Iho   lailiww-k»:    **Ck»g6,"  Prttd- 
hoinme.  I.  p.  a3r.:"NoMMae."  H,  377  ;  "Tier*,'  111,  p.  IMS. 
■  VnaineB.  "rahipr  dii  Tiers."  III.  161. 

•  La  Rochpllp.  "Caliic-r  du  Tiers."  [II.  lAl. 

•  ntv  of  Pari«.  ■"Cahier  du  ricre*."  1,  IM. 

•  I.von«.  ■■Cfthi«-  du  Ticw."  III.  HO. 

'  /fc.W.,  "Cuhiti-  A"  III  N"oKlnw."  1 1,  1*1, 

•  PruiJhomtin-  iMiiiil.i  out  thr  tituinirnit.y  in  tjiU  din'otioii  ot  the  Cahicm 
orttM-Thlnl  (IIJ,  34.<S),  and  ibt' CtihK-n  i>f  the  Cltirsy  o(  nini-ty'Oiie  twilf- 
wJekfl  (1,  33Q). 

•Vannc«,  "Cahler  du  Tiera."  Ill,  Ifil. 
»aty  of  Pari».  ■TahieTdu  Tiers."  [II.  182. 
"  Douay.  "Cahier  du  Cl(^rir^."  I.  1Ö2. 
"  Auxer«.  "Cahier  du  CIctr*."  1. 162. 
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vutiuii  in  tlif  wiise  lliat  tlie  nc-cused  could,  from  the  start,  nllrg« 
and  priivp  facts  in  supjiort  of  his  acquittal ;  and  the  justificative 
facts  be  no  longer  drivi-n  into  the  mrtst  rcmotr  corner  of  thcproop«!- 
iiigs.  Tliis  wiw  exprcsMy  stated  in  juinu-rcnis  Cidiiers.  "  We 
would  ask  for  the  accused  the  power  of  alleging  and  rstabli^rJiing 
their  justification  by  right,  or  by  inquests  immi-diately  nfter  their 
first  interrogation." '  —  '•  Let  a  counsel  be  appoint«!  for  the 
ncctlscd,  free,  after  the  first  interrogation,  and  every  document 
of  tlie  procivdings  he  commuiiicjitfNl  tn  such  cnunKcl,  who  shall 
have  free  communication  wnth  the  accused  persons  at  all  tintca, 
and  tihuti  plead  in  their  favor  and  upon  free  paper  tlieir  justifica- 
tive pleas  at  every  stage  of  ibe  case."'  —  "Let  the  act-used  he 
entitled,  with  the  constant  aid  of  his  counsel,  to  bring  all  ju»tt6ca- 
tive  proofs  from  the  beginning  to  the  end  of  the  procetlure.  and  alt 
judges  be  forbidden  to  refu&e  to  nllow  them  aid  to  du  justice."' 

It  was  iiecessar>'  to  restrict  the  great  powers  of  the  examining 
judge,  who,  alone,  as  we  know,  pronounced  the  ruling  to  the  "  ex- 
traoHÜnarj-  "  action  and  issued  the  decrees,  wlio  confrcmteti  and 
confirmed  alone,  thus  bringing  together  the  written  documents  on 
which  (he  action  was  <lmded.  "  A  judge  who  hear»  the  witncMes 
in  the  first  instance,  and  takes  their  depoüitioiiä.  is  often  a  judge 
of  httle  education  and  sometimes  prejudiced.  The  accused  h 
already  pmctically  txmdemned  to  death,  without  any  hope  of 
escape,  since  the  appellate  court  judges  only  upon  the  pn)ce<lure, 
«nd  upon  the  depositions  taken  iiy  the  trial  judge."'  We  thus 
find  nmny  Cnhien*  demanding  the  prcsenc«-  of  two  or  three 
judges,  or  e\*en  the  intervention  of  tlie  whole  bench  Iwfore  proceed- 
ing wit-h  the  informations  nnd  interrogation^  or  issuing  decrees.' 
"  I*t  it  he  no  longer  |)tTmis,Mble  for  the  judge  to  prutx-vd  with 
the  interrogations  and  other  steps  of  the  examination  except  with 
the  ».«istanrc  of  two  other  judges ;  let  it  be  forbidden  to  issue 
warrant.^  of  arrest  or  personal  ritntlon  except  with  tlie  advice  of 
two  judges." '  —  "Let  the  informations  take  place,  not  before  a 
single  judge,  but  l>eh)re  two  judges,  and  the  interrogations  before 
the  entire  botly  whose  duly  it  is  to  judge."  '  —  "  Let  the  iufonuo' 


'  Saint««,  "CaMw  du  Ti*«.,**  Ill,  p.  tSO. 
» Vannes,  "CaliitT  du  Tk-r«."  Ill,  p.  H)2. 

*  Dourdaa.  "Cahier  do  la  Nobjps«,"  II,  p.  146. 

•  Bio».  "Cahier  de  la  NobleBse." 

*Aeoordiiie  to  Pru^homme  (11.  399),  the  Cabiera  of  the  NobjUtj^  are 
nn&nimoii«  in  Hi'mAndine  that  a  juilfc<>  «houM  oev«r  b«  ODtiCl«d  b;  hiniKelf 
to  issue  ■  wnrmnt  nt  %rcv*l. 

•Lb  Ronhi'Uc.  -OiihirYr  du  Tier.,"'  HI.  p.  160. 

•Toul,  ■fahU-r  du  Ti.-M,"  MI.  p.  160. 
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tioti  and  the  first  intwiogation  take  plow  In  the  prrscnce  of  three 
judges."  '  —  "  1^1  no  derree  he  issiipd  in  tTiminal  mutters  except 
by  all  the  assemliled  judges  of  the  jurisdiction."  * 

Otlitrr  rffurtiis  iirv  (Icniini<lccl  whltrli  had  already  been  effected 
by  the  ephemeral  Ediet  i»f  17SS.  The  decrees,  itichiding  even  those 
of  the  supreme  court-s,  ought  to  be  evidenlially  based  in  a  precise 
fiishion*  Torture  was  to  bo  aboliitb«^  forevirr,  und  the  use  of  the 
prisoner's  seat  suppresst-d.'  Tiie  abolition  of  exeeptinnal  eoiirt* 
was  desired.  "  Let  the  jurisdiction  of  the  provosts  be  abolished, 
s«  that  everj-  person  accused  mft\'  have  the  Wnefit  of  two  step»  of 
jurisdiction."  ^  The  extraordinarj'  eommissions  in  eripiinal  mat- 
ten  an-  doomed. 

Individual  liberty  was  to  be  effcetively  proteeted.  The  inter- 
rogntion  of  the  captive  ought  to  take  place  wjtliin  twenty-four 
hours.'  Liberution  on  liail  shouhl  be  graiiteil  whenever  .scrioiu 
crime  is  not  involved.  "  I^  prn\'isiDi)al  release  on  ball  alwa,va 
be  f^vnted  after  the  first  uiterrogation.  except  in  those  cases  where 
the  prisoner  is  held  for  an  offense  iiivotvin);  corjwral  pimi»limenl."  ^ 

The  practitioners  (who  often  drew  up  the  Cahiers  of  the 
Third  Estate)  did  not  forget  the  provision  of  the  Ordinance  which 
punished  as  a  false  witness  the  witiH"»*  who  retractt-d  at  tlic  con- 
fnjntatton.  "  Free<l«m  is  also  asked  for  the  witnesses  to  retract 
at  the  confrontation  without  the  risk  of  incurring  the  punishment 
for  forRer>'  »►  lonu,  at  least,  as  the  relraction  is  not  fraudulent."  * 

The  Clergj-  alone,  strange  to  say,  demand  the  suppression  of  the 
monitories,  "  except  in  the  more  serious  eases,"  '  But  again,  the 
Third  Estate  demands  that  tlie  ecticsiiistical  courts  have  no  kiiiger 
a  place  in  eriminnt  pnweilure.  "  We  would  ask  for  the  abolition 
of  the  joint  examination  by  officials  and  criminal  lieutenants,  as 
a  dangerous  cust«in,  enlculated  to  double  the  costs,  and  increase 
the  opportunities  for  quashing.    The  conferring  on  the  ordiuaiy 

'  Lyon»,  "Cahiordu  Tirr«,"  Ml,  p.  102. 

'hivcruois.  "CoJiitrdu  Tut»,"  111,  p.  163. 

■Uiianimity  in  Ulis  ilirr^iion  in  iIki  Catiier*  of  the  Ihrw  onb«» :  Ctmvy, 
I.  351;  ef.  p.  l.W;  XoWlitv.  II.  p.  39»;  cf.  p.  H7 ;  Tiiinl  E»lalif.  flT. 
p.  573:    ef.  p.  172. 

•  Unwiimity  of  the  Oaiiiers :   Clfirg>-.  1. 161 !   Nobility.  II.  140 ;   Third 

Ert»t^.  in,  itte.  «   .      ■ 

*Alva4^a,  "CeiliW  df  In  N'oUUvwe."  II,  p.  154;  in  this  dincvtioii,  tb« 
Noliility  uf  forty-Dimi  bailiwii'kK,  II.  p.  4(J0. 

•  1,  122  ;  352. 

'  Aknynn,  I.ahoHri  "Onhieredeln  \ulil(^»e."  II,  p.  145;  inlhisdir«»> 
tion.  the  Nobility  of  dftj-nine  bailtwiek«.  II.  3D1. 

■  [II.  \3».  sncl  In  tlm  dircotion.  Ihf  Third  in  tliirty'two  bailiwietat.  III, 

'  «Lpp.  IM  and  1(». 
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royal  judjKC»  of  ihe  c«K'''=^"<^t  of  tht'sc  privileged  casw  of  which 
the  cl«rg>'  could  be  ac^iis«!  woulil  follow,  withniit  prejudice  t» 
separate  prosecutions  which  tlie  promoters  could  brinß  for  tlie 
mniiitenaiiw  of  ccvlcsiasllcwl  disc-iphiie." '  Tlic  citizens  of  1789 
were  here  ckimiiig  exactly  the  sanne  measure  as  I^miIs  XIV's 
commL'wioners  had  pmpnsed  in  1670.  The  piiblirists  had  heen 
preaching  ull  ihc»«  reftina»  for  fifty  yriirs.  The  lifsirc  was  now 
to  put  them  into  etfett  witliout  delay.  Hul  the  Cahiers  show  that 
the  piiMic  temper  had  gone  beyond  them.  It  was  to  England 
that  they  went  for  models  for  the  or^iiiizutioa  of  criminal  justice, 
US  thty  did  for  the  foundation  of  jMilitical  liberty.'  It  was.  first 
of  all,  Tipcessarj'  to  suppress  the  crying  abuses  nf  the  old  sj'stem. 
and  then  to  iiitrmliice  with  us  the  oral  proce*lure.  by  juries. 

llie  Third  Estjite  of  Bfty-t-ight  builinirkä  dcitiauded  the  dis- 
crimhmtion  of  jud;:«»  of  the  fad  from  )u<lRt!^  uf  the  law.*  "  In 
criminal  matters  the  deterrnmatifm  of  the  fact  should  always 
be  kept  depariite  from  ihv  jmlgiiuni  of  the  hiw.  The  institution  of 
jurors  for  the  drtermitmtiim  nf  the  faet  apjiearinK  more  favorable 
to  personal  wifcty  and  public  liberty,  th«  States-General  should 
ftnrl  out  hy  wlmt  mcAiin  tJiis  institution  covtld  be  adnptt-il  to  our 
jurisprudence."*  Others  we  find  pointing  to  the  "  twelve  sworn 
peers  pronouncing  solely  and  cxchisivcly  upon  the  facts,  and  whose 
imanimity  \s  essential  to  entiiil  condemnation,"*  These  are  the 
characteristie  features  of  the  English  jurj'.*  Other  Cabiers.  it 
i»  true,  refer  to  ol<|  French  custoinarj-  laws  erroneously  ccin.strued. 
"  liet  no  criminal  action  he  examined  aj^ainst  any  citizen  unless 
the  judge  be  a^iistcd  in  every  step  of  the  proceeding  by  one  or  more 
dtiKcn-s  of  the  same  rank  ii-s  the  accused,  and  let  all  citiwiw  enjoy 
the  same  rights  atul  pri\ile((e9  as  the  dergj-,  conformably  to  the 
old  French  usage."  ' 

Laittly.  the  C'ahiers  demand  the  suppre.**ion  of  that  reser\'cd 

*1II.  p.  122,  in  this  (lirectioii,  the  unanimity  of  the  Cahitrrx  or  the 
Third.   III.  p,  5M). 

'  "Irftt  Ihcn- he  fwrmed  at  the  Iwginnianrof  th»>iiexl*a^K>>ioiiot  the  StAtw 
G^^neml  a  rourifil  oamnosrd  of  thi?  mont  enl!elit«ne(l  )>(>rwn!i  lu  dital  with 
■ueh  An  imiMirUtnt  «uhjr-cl  n.i  Ihf  rrfuriii  nf  tht-  CViiniual  Ci>de.  Thin 
(■ciuuoil  ouyut  Rul  (o  ciiiinist  of  inafpblruli?«  aud  juriewoiiFiiill^  aluti^.  TUn 
mcMt  entit;&l^nb<l  virtue  irt  iiut.  &lti)K<-llii-r  pruuf  a^ioAt  the  witt^  of  prcju- 
die-o.  Citizens  of  all  thf  eM-ale«,  of  all  lbi>  okIitk,  nnii  ruprciittlif  ihntf  u-ho 
hat't  ha4  ih'.  opiMirlunil^  to  tlutty  (he  criminal  ivruprudtn<f  of  England  must 
bo  adtnillcd  into  it."  —  Bloi»,  "CnhitTT  dc  la  Nohlwse,"  II,  J42. 

Mil.  574. 

H'llyor  Pari«.  "CahiPrdii  Tim."  111.163.  •  II,  tM. 

'Nintty-ooiJ  Cnhiftr*  of  Ih«  Kohilitv  cifmand  that  "the  unaniraily  of 
11m^  Aworn  pvittrt  ftlmuld  Iw  ih'i'i-shhtv  tn  tirintr  nhoul  a  oua^ lotio ti  «uhji-i^lini; 
&n  ae«uB«>d  ia  caplial  uuiiisbiiK-ut.'*     It.  3^7. 

'  Verinsndui»,  "Caliier  de  U  NoblvMe,"  II,  144. 
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justice,  niid  that  exercise  of  absolute  power,  whic-h  had  been  raus- 
ing  so  much  trouble  in  the  administmtion  of  justk^.  The  "  let- 
trt-s  dc  caclict  "  «ro  to  be  nliuliiJn'«!.'  They  have  In-eii  stiRrrui- 
tizwl  by  the  man  wlii)  is  to  Ih'  the  first  great  mouthj>ieec  of  the 
Itevolution.  As  for  the  letters  of  ptirdon,  thry  can  no  longer  in- 
tervene until  aftiT  the  judguieut.  "  He  should  not  be  entitled 
to  a  grant  of  letters  of  pardon  except  after  the  final  judgment  and 
In  the  last  resort."  '  —  "It  should  be  in  the  king's  power  to  com- 
mute all  puiiiühtnenta  pronouiieed  t<i  a  hss  severe  puni?hii>i-iit, 
and  to  pardon  at  his  pleasure  by  letters  emanating  from  lUs 
Majesty  in  due  form,  except  in  the  case  of  the  crimes  ()f  treason, 
lieculalion,  and  extortion;  but  in  no  case  should  he  be  entitled 
to  prevent  the  pruQouneini;  of  the  judgments.'  '  The  above,  in 
their  brrtaH  outlines,  are  the  reforms  tlut  tlie  Cunstituent  Aw>emhly 
is  about  tu  put  into  operation. 

§  !).  nrit  Reforms  »((«««d  by  th«  Conatituuit  AiBunWy; 
th«  Dbctm  of  8  9  October.  1789.  The  CoriMtituent  Assembly 
pasaed  two  Law.t  on  the  subject  of  criminal  pn>cedure.  both  of  the 
greatest  imjwrtance;  that  of  S-U  Oclolx^r,  17SU,  and  that  of  Ift- 
20  September.  1791.  It  may  appear  strange,  at  first  sight,  that 
these  Law»  nbould  have  been  passed  in  such  rapid  succession,  und 
that  the  Assi-nibly  »houhl  mj  soon  have  thought  it  tioiT'ssar>'  to 
retouch  it»  work.  But  the  explanation  h  simj>le.  The  firsl  of 
tlie»e  two  Laws  earries  out  the  reform  of  the  gmver  abuses  whirh 
would  nut  niiit ;  but  as  lis  preaaible  shows,  it  merel,v  e:^tal)||$b*>s 
a  provisional  state  of  things.*  The  seetmd  efferts  that  adaptation 
of  the  procedure  by  jurors,  and,  in  a  more  jteucral  way.  of  the 
English  procedure,  which  has  been  ranke<I  among  the  definitive 
inntitutions  of  Franee, 

Tlie  Decree  of  ITNii  bj'  no  means  destroys  the  order  of  procedure 
in  use  down  to  that  dale.  The  Ordinance  of  1070  still  remains 
in  full  foree.  "  The  Ordinance  of  H>70  and  the  edicts  and  rulings 
concerning  crimliml  matters  sJud!  continue  to  l>e  obscnwl  so  far 
OS  coiiMstent  witli  the  prtaeiU  Decree,  and  except  as  otherwiae 
formally  opdaine^l  "  (Art.  28).     We  still   find  the  same  written 

■  i:n*nimiiy  in  the  Cahier«:  CImkt.  I-  3^:  Third.  III.  576  aad  58; 
for  Ihr  Koliiiily.  It.  .^I  ft  »rq, 

■Mmus.  "0»hiiT  du  Tii^.'*  II[.  174;  in  thi»  dinteUan  th«  Thirdof 
elghtT-cight  UiUvru-kn.  ]1I.  hlU. 

•To«rr»lae.  "CÄhi^^r  .k-  la  NoWt-««-,"  II.  152. 

* "  Allhoush  the  exwiiiion  of  tht-  w)KtU<  of  Ihia  rrforni  rM]uim  teisui«- 
Unoa  and  the  niaturit.v  of  Ihc  dt^oesl  rofierlion.  il  is.  oevertJieleai.  po*- 
■iUe  10  enable  th«  nation  to  enjoy  top  lx>iiefit  of  various  provmons.  whirb. 
without  aubvertinK  th^  order  of  prtie^dure  at  ^sent  foUomd.  wöuliJ  («• 
anar»  the  innopent  and  r»cilitat«  the  vindtctttion  of  those  aeouMd." 
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and  complex  prweHiire.  The  information,  the  decrees,  the  in- 
terrogation, the  ruling  to  the  "ertraordinBr>- "  action,  the  coofirma- 
tion  and  the  confrontutiun,  tho  rcpiirt  of  the  ac-tt»ii,  the  final  in- 
terrogatinn.  —  »11  tiieae  fit»!  tlneir  plaiv»  in  the  new  text  (and.  at 
the  same  time,  there  »re  no  jurisdictional  changes).  But  certain 
novel  elements  «re  iidtli-d  to  the  old  work.  Those  consist  of  de- 
fense allowed  and  a.-wiired,  and  a  wide  piiblieity.  In  these  re- 
spect» the  act  grant.s  safeguards  which  will  subsequently  disap- 
pcAf.  Tlie  knowledge  of  this  ennbles  us  better  to  understand  how, 
at  the  time  of  tJie  drawing  up  of  the  Code  of  Criminal  Kxaraiim- 
tion.  certain  minds  wishe<l  to  return  purely  and  simply  to  this, 
the  first  refopin  effected  by  the  Revolution. 

'Hie  safeguards  assuret!  to  the  accused  by  the  Decree  of  I7S9 
«insist  principally  of  the  publicity  of  the  procedure  and  the  aid 
of  counsel.  It  was  not,  however,  the  intention  of  the  Icftisla- 
ture  to  let  in  the  full  light  of  day  from  the  first  steps  of  the  arrest 
and  the  examination.  So  long  as  proofs  were  still  being  sought 
for,  which  it  might  be  easy  to  conceal,  it  would  be  highly  inexpedi- 
ent to  put  all  the  interested  parties  upon  tlie  alert.  The  complaint 
and  the  denunciation  are  made  secretly :  "  the  infortnation  jn*- 
ceding  the  decree  will  continue  to  take  place  secretly  "  (Art,  0). 
But  another  safeguanl  is  ongliiutrd.  to  form  a  substitute  Fur  the 
publicity  which  would  he  dangerntis  »t  that  early  moment.  Ttie 
judge  is  given  colleagues.  "  adjoints,"  citizens  appointed  by  the 
municipalities  or  eümmtinitics  of  residents.  I'heir  presence  takva 
the  place,  as  far  as  possible,  of  the  control  by  public  opinion; 
and,  at  the  same  time,  all  danger  is  avoided,  for  "  they  take  oatK 
to  the  e«>mmutic  (ndministertil  by  the  municipal  officers  or  the 
syndics)  .  .  .  faithfully  to  di-tchar^  their  duties,  and  above 
all  to  maintain  inviolable  secrecy  reganling  the  contents  of  the 
complaint  and  other  documents  of  the  procedure  "  (Art.  2),'  In 
being  present  they,  in  a  measure.  |K*rHonif\'  the  public,  and  they 
also  take  the  place  of  counsel.  Thai  this  is  their  rÖlc  is  well  shown 
by  the  fact  that,  when  publicity  is  established  and  c<njnsel  nd- 
mitted,  they  retire  and  di-sappcar.    UTien  the  accused  appears. 


'  The*e  nolahiwi  «houM  be  tw«nty-fivo  ynaen  »M  «t  1^^0J^t.  anil  ehoM>n 
"from  nmunjt  lh«>  dliwtm  of  goiid  lyrinfipW  and  nrlcnowlcd^il  pn»Viity." 
In  llio  oane«  ot  uiptnpy  and  raplun.-  in  tin-  «int.  thi'v  iniiilit  hn  rvptai'«^  by 
"two  of  the  prill vl »111  n-»i(lfiit?  n-lm  uri<  nut  to  tii-  lii-EurU  ai  wiLii(-i8L-§  ill  th« 
nwe,  aud  who  »ill  imim-diately  laWt  osuh  before  the  examining  judge" 
(Art. 8).  UadoraDfltherbypcitlii^ia  (nwMwait.vlor  traveling  to  point*  too  far 
fromUiecbiaf  place  of  the  jurisdiction)  thcymiirht  bereplsocd  hy  "  m«n- 
benoE  the  municipality  of  th«  placu,  ehuwu  by  lb«  examinioii  judfcw" 
(Art.  S>. 
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"  all  tlic  steps  of  Üie  exniniimtlon  shall  take  place  «mfrontatively 
with  him,  publicly,  wiüi  the  doors  of  the  chftmber  of  examination 
open;  from  tlial  momcQl,  cht-  ui<I  uf  tlu-  '  iiJjuints  '  shuil  cntsv  " 
(Art.  11).  Such  is  the  general  idea  pramjitiiig  tlie  act.  Let  u3 
l)rii>ll.v  fxamiiie  it  in  detail. 

The  pnivisiitnal  wiijk:  of  the  law  i»  sho«Ti  fmin  tlie  very  iM^in- 
niiiff  of  the  {irnoeediii^s,  when  the  jiid^e  is  made  to  take  cognizance 
by  the  private  prosecutor  or  by  the  i)ublit'  prosecutor.  If  they 
begin  Iiv  «  cnmplaitil,  "  it  t-an  only  \w  jire^tented  In  l!ie  judge  in 
the  presence  of  two  witnesses,  pm«luccd  by  the  complainant.  .  .  . 
Tlie  fact  of  their  presence  and  their  nntnes  will  Ije  stAted  in  the 
order  which  is  issued  Ujion  tlit;  eomptaiiit,  which  tliey  will  Kigii, 
along  with  the  judge,  on  pain  of  nullity"  uVn.  li).  Jn  the  case 
of  an  ofhcinl  prosecution,  the  "  odjoints  "  are  present,  and  the  Inw 
rnpiirrs  that  the  king's  procurator  shall  tlicn  slate  if  he  has  an 
informer,  and  who  he  is.  so  that  such  informer  "  may  be  known 
to  the  judge  am!  the  '  adjoints '  at  the  information,  before  it  is 
Ix-gun  "  (Art.  4).  "  Two  *  adjoints  '  slionid  also  be  preüeiit  at  the 
drawing  up  of  the  official  report  (which  is  drawn  up  u|»n  tlic  spot) 
to  establish  the  '  eorpiw  delicti.'  "  "  TTiey  «re  entilied  to  make 
any  riTimrks  they  wish,  which  will  lie  noted,  and  they  will  sign 
the  official  rrport  on  pain  of  nullity  "  (,\rt.  5).  Two  "  luljuiiits  '* 
ftre  present  at  the  information  and  hear  the  witnesses  (Art.  6). 
Tliey  are  ■■  bound,  on  soul  and  conscience,  to  make  to  the  judge 
such  observations  lis  well  for  the  prosecution  as  for  the  defense  as 
they  shall  find  necessar\'  for  the  explanation  of  the  testimony  of 
the  witnesses  or  the  clearing  up  of  the  facts  testified  to  "  (Art.  7). 

Tliu  infornuitiun  ending  there,  it  remains  to  \&s\ik  the  writ. 
On  that  jkoint,  the  law  full>-  imti^es  the  demands  of  ]>ut>lic  opin- 
ion, recorded  in  the  Cahiers.  "  Warrants  of  arrest  cannot  be  issued 
against  rcaident»,  exwpt  in  the  case  of  a  crime  entailing  corporal 
puniithment,"  and  "  warrants  of  personal  citation  or  of  arrest 
cannot  l>e  granted  except  by  three  judges  at  least  or  by  one  judge 
and  two  graduates"  (An.  ft).' 

If  the  accused  obeys  the  warrant  or  is  arrested,  the  procedure 
immediately  I)ect>n)es  public,  and  he  will  have  the  aid  of  n  counsel 
from  the  first  interrogation.  If  he  is  not  able  to  have  one  of  hU 
own,  the  judge  will  appoint  one  for  him  ofHcially,  on  pain  of 
nullity  (Arts,  in  and  12).  When  the  accused  appears  before  the 
judge,  tJie  latter  b^irta  by  "  causing  to  be  read  to  him  Uie  com- 

'  "Tho  Jtidee«  evuld.  n^v^nhelms.  order  immedial«  arrest  in  the  eoM» 
oT  capture  m  ihä  act  or  of  roaistinc  liic  Uw." 
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Iilaiiit.  tlir  statement  at  the  name  of  the  denunciator,  if  th<>rt  is 
one,  the  official  report  and  reports  and  the  information,"  then  "  he 
shall  «sk  him  if  he  hiis  chosen  or  intends  to  choose  a  CfiunscI,  or 
if  he  wishes  one  to  be  apjKtintfd  for  hJra  ofUciall.v;  in  the  latttT 
ease,  the  jmJge  shall  appxtint  the  counsel  anJ  the  inferrogation 
»hall  tU't  he  camnienced  until  the  fnUowmQ  day"  (Art,  13),  IIuvv 
tt'e  not  here  a  law  which  respect»  the  rinht*  of  the  defense,  even 
to  the  puint  of  exaggeration?  The  English  law,  whieh  to-day 
orders  the  justice  of  the  peace  or  jxiliee  miigirttrnte  to  warn  the 
prisoner  brought  before  hjiu  that  he  is  not  bound  to  repl.v,  "  titat 
he  ought  not  to  obey  from  uiiy  fear,  or  jield  from  any  hope,"  i», 
in  tnitli,  lea«  liberal.' 

It  must  he  uoderstotxi  that  iu  this  interrof;ation,  to  prepare 
for  wliieh  the  aeniKcd  has  almost  a  day  und  a  night,  no  oath  \s 
retiuired  from  hint.  There  in,  however,  one  case  iu  whicli  the 
prisoner  must  still  take  oath,  namely,  "  when  he  wishes  to  object 
to  tlie  c-ompetenry  of  the  witncMca."*  But  in  that  case  it  is  a 
kind  of  "  juramentiim  oiiliimiua;." 

Immediately  after  the  interrogation,  "a  copy  of  all  the  docu- 
ments (if  the  pnicTss,  signcil  hy  tlie  clerk  of  u)urt.  shall  be  de- 
livered to  the  iiecusrd,  free  of  ehargc,  upon  free  paper,  if  he  asks 
for  it."  '  His  counsel  is  at  all  times  entitled  "  to  see  the  minutes  " 
(Art.  1-1).  The  jiriKiTdiciKs  l>eing  from  that  time  imhlic,  the  con- 
tinuation of  or  additions  to  the  infonnation,  if  any,  took  place 
publicly  and  in  presence  of  the  accused  (Art.  15)  who  could  ques- 
tion tlic  witiii-Ms  after  his  deposition ;  hut  "  tlie  confessions,  varia- 
tion«, or  retractions  of  the  witness  at  tJiat  early  stage  did  not  con- 
stitute him  a  false  witness  "  (Art.  lö). 

Tlie  informaliou  at  an  end,  rulinj;  tothe  "extraordinary"  action 
might  take  plaee,  as  before.  But  !t  was  said :  "  Crimlttal  actions 
camiot  he  nded  to  the  extraordinarv-  except  by  tliree  judges  at 
least  "  (Art.  17).  Hie  confirmation  of  the  witnesses  and  the  con- 
frontntion  immediately  followed.  All  this  took  place  publicly. 
The  accused  was  present  from  the  time  of  the  confirmation,  and  his 
connse!  was  also  entitled  to  be  present,  but  "  without  being  en- 
titled U)  speak  on  behalf  of  the  accused  or  suggest  to  him  what 
he  oupht  to  say  or  reply,  unless  in  the  case  of  any  new  examiiu- 

'  Stephen.  "Commpntariea  on  the  Laws  of  England."  vol.  TV,  p.  347 
(1873  pditioQ). 

»  Art.  12.  "The  mwuockI's  oath  shall  not  bo  reqiiirrvj  for  tJii*  <«■  uny 
iithiT  tit tiimign lino,  and  h^  «hall  not  talie  it  durintc  Lhr  nbolu  (wUKe  of  tbu 
vxttmiimti(>n,uiilLiHi  he  wishnsloolijcet  to  ihociimprU'inry  onii^witnesees."' 

'Alt.  14.  This  pnrvi.'ion  rvpeals  Ihi?  |>rit>r  luw,  >iui  in  erimiosJ  caros 
only,  and  tJw  lime  (or  the  dcliverj-  of  llie  copy  \a  «lulerred. 
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tion  ('  visite ')  or  rrport  whatsorvcr.  whrn  he  could  make  re- 
nmrk»,  whicli  had  to  he  noted  in  the  official  report  "  (Art.  IS). 

Tlie  frccdüni  of  the  defense  was  ASäum).  "  The  olijeclions  to 
the  compctcncj-  of  the  witncss«-s  miij-  be  hnlgrd  and  proved  at  any 
stapr  of  the  action,  after  as  well  a.%  l>erore  (-opnzaiioe  of  the  eharjtes, 
and  the  accused  sliall  bo  nllowod  to  prove  thorn,  provided  they  are 
fourvd  by  the  jiidges  to  be  rclnaiit  and  itdmisMblc  "  (Art.  17). 
Tin-  accused  co«ld  also,  as  the  Cahiers  demanded,  "  plead  h»  de» 
feQSCS  and  justificative  facts  or  facts  in  extenuation,  at  any  stage 
of  the  case,  including  even  the  fact  of  insanity,  although  it  had 
not  been  set  forth  in  his  interrogation  or  other  dc»ninients  of  lite 
proceeding».  The  witnesses  tlie  accuÄod  may  wish  to  produce, 
witliout  tHung  bound  to  iiume  ihcm  at  imoc,  sliall  lie  hi'unl  pub> 
lidy,  and  may  be  heard  at  the  »atae  time  ns  those  of  the  accuser, 
upon  the  euiitimint  ton^of  or  ntlditions  to  the  information  "  (Art.  19). 
These  witness«  for  the  defense  int  loiiKer  had  to  be  dteil  by  th« 
public  prosecutor.  Tlie  accused  had  the  option  "either  of  sumnion- 
iug  them  nil  hia  request,  or  of  pointing  them  out  tu  the  public  prose» 
cutor,  so  that  be  mi^ht  »ubpa^na  them."  But  he  (>U|{bt  to  act 
"  n-ithin  three  days  frooi  the  decree  allowiiif;  the  proof  "  (Art.  20). 

The  procitlure.  beside»,  retained,  «s  we  liave  said,  its  cliaraetcri^ 
tie  of  beiiiR  a  writleii  prntH-dure.  Tlie  various  .steps  which  we  have 
described  were  carried  through  before  the  examining  judges  and 
were  then  recorded  in  tlie  documents  which  swelled  thenx-ordof  the 
action.  So  that  when  the  time  c<ame  to  apjiear  iHffure  ill«  court 
to  <tbtain  judgment,  the  formality  of  the  rrport  was  still  nctTssary. 
"  The  re[>ort  of  the  action  shall  be  made  by  one  of  the  judjje:»,  the 
public  prosecutor's  motions  lodged  immediately  tliereafler.  with  the 
n-asons  as.'iign«!  therefor  ('  motivfies '),  the  final  interrogation 
made,  and  Jud^tment  proiiouiiced,  all  in  public  court"  (Art.  21). 
Except  for  tlie  intnKluction  of  publicity,  it  would  seem  that  nothing 
in  the  last  act  of  the  judicial  dramn  was  change*!-  Even  "  t!w  ac- 
eused  shall  notappearatthisbeuriiiKexeeptduring  hisiuierrofpition, 
nflerwhich.if  he  be  a  prisoner,  he  ahull  be  again  removed  "  (Art.  21). 

Another  imimrtant  motlification  had.  howTver,  br<"n  intniduced. 
The  aeeused,  even  when  aljseiit,  could  Ix*  represented  by  his 
counsel,  who  could  speak,  and  lodge  pleas  in  defense.  "  The 
coun.'«.-!  shall  lie  entitled  to  be  present  during  the  whole  sitting 
and  ^K:8i\i  for  the  defense  after  the  report  has  been  conchide<l,  the 
motions  lodged,  and  the  final  interrogation  taken."  Criminal 
lawyers  were  once  more  »liout  to  make  the  court-rooms  resound, 
whose  echoes  they  ha^'e  not  disturbed  for  a  good  nian^*  years. 
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TIio  judßcs  were  then  required  to  retire  to  the  council  ehamln'r 
for  di'ii))cratt(ni ;  after  which  they  iinnn-diatdy  rrsiimcd  "  their 
public  session  for  the  proiiouneement  of  the  jiKlgnieiit "  (Art. 
21).  Reasons  must  be  assigned  for  every  condeiDnatiun  to  afflictite 
or  degrading  punish mcnt  whetlicr  in  the  first  instatxre  or  in  the  last 
resort  (Art.  22).  No  condemnntion  to  an  nffiicttce  or  Hej^nidliif; 
punishment  enuld  lie  pronounced  except  by  twn-thirds  of  the 
votes  east,  and  final  ^ciitencfM  uf  eajiitalpuni^ihment  could  t)epHs.M;d 
only  by  four-fifths  of  the  \'otes  (Art.  25),  The  usages  of  torture 
and  of  the  prisoner's  sent  were  abolished  forever  (Art.  24). 

Sueh  are  the  »cw  feature*  under  which  the  old  procedure  was 
presented  in  the  Decree  of  17S9,  Tliat  law,  for  whic?h  its  autliors 
did  not  !ook  for  more  than  an  ephemeral  existenee.  was.  neverthe- 
less, harmonioiisI>'  ])ul  togetiier.  The  fact  nns  that  it  had  Ix-cu 
in  readiness  for  a  long  time;  and  the  reforms  it  introduecd,  often 
demanded,  had  been,  so  to  apeak,  digested  by  public  opinion.  It 
proveii  to  be  more  liberal  in  regard  to  the  fir*t  part  v[  the  criminal 
netion,  that  is,  the  informatioR,  the  intcrrogntion,  and  the  warrant, 
than  were  the  siibsp<|upnt  laws.  The  latter  estahli^hed  n  safe- 
guard, which,  in  contemporary  opinion,  formed  a  substitute  for 
nil  the  n.'st,  thiit  double  barrier  protecting  English  liberties,  as 
DIaekstone  says,  the  graiiil  jiirj-  and  the  petit  jurj'. 

One  point  worthy  of  remark  is  that  the  Decree  of  17S9  is  silent 
on  the  subjcc-t  of  the  doctrine  of  Icgid  prw>f.s.  Was  that  aa 
intentional  omission  ?  Was  it  consi<lered  unnecessary  to  abrogate 
by  a  Ihw  that  systcm.  which  had  not  been  imposed  by  aay  law, 
but  wa.-^  merely  the  creation  of  jurisprudence? 

In  addition  to  that  Decree  and  the  Decree  of  22-2.»  .April,  171)0, 
explaining  and  completing  it.  the  Constituent  Assembly  pre- 
scribe<l  se\'eral  other  tem]Hirary  pruviajons  before  eoiistrncting  its 
final  work  upon  criminal  procedure.  By  a  Decree  of  I2-I!>  Octo- 
ber. 179(1,  it  provisionally  commissioned  the  district  tribunals  to 
try  criminal  cause».  It  had  previously  suspended  the  procedures 
and  the  trials  of  the  "  prfvötal  "  courts. 

In  the  month  of  September.  1791,  there  was  promulgated  a  I^w 
organiiting  criminal  procedure  on  totally-  new  foundations.  The 
Ordinance  of  1670  is  from  that  time  ubrugutt-d ;  that  is  the  hour 
of  its  death.  It  had  existed  ns  a  law  in  force  for  n  hundred  and 
twenty  years ;  and  although  henceforth  its  text  appears  only  as 
a  matter  of  history,  its  influence,  totally  obliterated  for  a  time,  will 
later  make  itself  forcibly  felt. 
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Chapter   tl 
THE  CODES  OF  TUE  INTERMEDIARY  PERIOD 


1 1,  Tlw  Prowdiin'  l)v  Jurv.  law 
of  lOthaii«!  \^.nU  S.'pU'nilipr, 
1791.  Till)  SyüIt^Qi  uriipa&ted 
ihereb;. 

i  2.  DiMuaaion  oi  Bill  in  tli«  Con- 
atiluont     A«e>inbly.       Strife 


belireea  the  Old  and    New 
Prindales. 
13.    Code  ol  Offeosttf  and  Puuish- 
menu  of  3(1  Brumiun*  in  Üib 
year  IV. 


§  1 .  Th*  Procadur«  bj  Jury.  Law  of  ISth  and  S9th  September, 
1791.  Srsttm  OriginaWd  Thereby. —The  Cahiers  o(  ITSil  de- 
maniJv«!  triiil  l>y  jiinirs  In  criiiiTual  iiuiltcr»;  t\wy  r«¥iiinntciKKil 
the  study  oF  Kn^clish  in.'ttittition.<i.  Vor  at  leant  fifty  years  the 
ey«*  of  France  had  heen  turned  towards  England,  that  country 
where  cvcrj'  person  uciust-U  is  tritd  by  twvlvt^  uf  his  fcUow-cili- 
zens.  The»c  wLshea  were  about  to  be  given  efFeet  to  by  the  Con- 
stitutmt  AsiwmUy.  Kn^latid  was  to  be  the  model  for  imitatiuii; 
aad  in  order  to  auike  tlic  imitatioii  complete  some  of  the  finest 
cieationit  due  to  French  genius  were  to  be  »aeriReed.  lite  in- 
stitution of  the  pnblie  pro^eeutor.  thnt  admirable  feature  so  well 
chiciduU-d  by  Munk'^quieu,  wn.s  to  ditiup;K.'ar  tenipnninly  from 
our  Judicial  or)*aniuitioii.  The  Knglish  taws  were  incessantly 
cropping  up  in  the  debates.  "  It  is  ensy  to  see,"  says  M.  Rergasse 
oil  17th  August,  I7.S!),  "  thut  mi  itielh(Kl.-s  are  talked  bIkiui  here 
except  those  furnished  by  the  system  of  jurisprudence  adopted 
in  Entjiand  and  free  Amerie«  fnr  the  proseentioii  nod  punishment 
of  offenses.  This  »ysu-ni,  in  ftiet,  furiiKTly  in  use  in  our  own 
country,  is  the  only  humane  system  of  practice ;  wc  cannot 
do  lietler  than  adopt  it  without  delay,  amelinratinj;  it.  however, 
in  certain  details."  '  Later  on,  in  the  debate  on  the  Law  uf  17IH, 
niouret  inndo  this  statement :  "  We  have  had  the  benefit  at  con- 
ferences with  several  of  the  first  jurists  of  England,  who  have 
pafscd  some  time  in  thi>  capital."  * 

The  importation  into  France  of  the  English  criminal  procedure 
was,  however,  an  arduous  task.     The  two  g>'st(Mns  of  lep.<Jations 

'  Ituettri  and  Jhaz,  "HUi.  parii'incnl,"  xxH-  II.  p.  2.17, 
•  SiUiuK  of  28th  Devvm^H-r,  1790 :   M<init4>ur  of  Ibc  i^ÜU 
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were  ill  «lirect  opposition  upon  most  points,  even  now  wlu-n 
publirity  liad  («mud  its  way  into  Frcncli  procwlun.-,  and  the 
accused  had,  with  us.  the  aid  of  a  defending  counst'l,  a 
privilege  which  the  English  law  atill  he.'titatt^  to  gnmt 
tbcm.  In  Fmiit-v,  the  pruscculion  was  wholly,  so  to  .^iicak, 
in  the  hands  of  the  puhlii'  proseoulor;  the  priviite  parti« 
could  merely  proceed  for  damages.  In  England,  while  all  erimea 
(felonifs)  wen-  prt-»t-iitfd  to  tlif  ^rutid  jury  by  ylvtis  of  tJif  crown, 
only  tile  private  pmseeutor  came  to  the  front  in  the  proc«hiPe, 
which  was,  of  necessity,  nccusator>- ;  the  attoniey-jfeneral  only 
rarely  constituted  himself  prosecutor.  In  England,  tin*  I'XiiDi- 
inatioii  prior  to  tlie  trial  did  not  amount  to  much ;  intrusted 
almoiit  entirely  to  justices  of  the  peace,  it  formed  but  an  insignifi- 
o»nl  element  In  the  final  action.  In  1-raner,  down  to  tlmt  dntc, 
the  examination  of  the  action  by  the  examining  judge  bad  ab-iorl>ed 
the  jtrciite?it  part  of  the  pntcolurc;  it  was  the  groundwork  and 
tlie  keynttine  of  tlie  whitle  edifice.  Again,  In  Knj^Iiiiid  tin*  pru- 
ccdupc  was  entirely  oral,  and  tlic  law  did  not  even  permit  the  read- 
ing of  writu-n  dejKisitions  tn  the  triid  jury.  In  France,  writing 
played  a  preponderant  part,  even  after  the  reform.t  brought  aliout 
in  !7S9;  the  actions  were  judged  chiefly  upon  the  written  docu- 
ments. Thi>*  is  cnijugb  to  show  tlie  absolute  contrariety  between 
the  two  systems,  although  we  have  taken  notice  only  of  the  most 
salient  points.  Was  it  possible  to  introduce  the  English  system 
with  us.  as  a  whole  ;  could  it  exist  in  the  mitUt  of  usurps  and  tradi- 
tions so  different  from  those  which  had  presided  at  its  birth  and 
followed  ifc*  slow  development?  For  another  thing,  in  tlie  event 
of  tlie  retention  of  the  old  French  inslitutiuiu,  bow  were  tlie  grand 
jury  and  the  trial  jury,  vuteil  by  acclamation  in  the  .sitting  of  3Utii 
March,  1790,  and  which  ought  tn  ßgiire  in  the  nnmlier  of  essential 
safeguards  guaranteed  by  the  Constitution,  to  be  amalganiat«! 
with  thcmf 

Tliere  was,  as  a  matter  of  fact,  little  hesitation  in  the  minds  of 
the  compilers  of  tlie  new  plan.  They  sacrificed  the  traditional 
institution»  to  the  principles  of  il»  Kuglish  procirdurtr.  —  "  Vmir 
committee  have  felt  from  the  outset  that  this  new  institution  (that 
of  the  jury)  cannot  lie  in  any  respect  in  .ireord  with  our  Ordinances 
and  our  present  form  of  exaniinaliou.  li  has  appt-arwi  to  us  to 
be  necessary  to  recast  t-verj'thing  ao  as  to  form  a  complete  and 
harmonious  system." '    The  principles  of  the  English  b»w  were. 

'  M,  Duport  OH  Iwhulf  of  lli<?  fommiUees  oii  Lr^xlAtton  and  CriminaJ 
JuriH|>rucl«iice.     äilUtig  «f  2lJlb  Dwt-mber.   ITUO;    Monitcur  of  27th.  — 
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in  fact,  pcculiarl;»-  In  harmony  witli  ihe  spirit  of  the  Revolution. 
The  <Iomiiiaiit  power  of  tlie  justipe  of  the  peace  at  the  eommence- 
meiit  of  t]ie  action,  the  widi-  iiiitintivr  Ifft  to  ritizcn»  in  the  prosf- 
cutioii  of  ofTenses,  should,  in  the  eyes  nf  the  members  of  the  Con- 
stituent Assembly,  be  siifBcient  to  hold  in  check  tlie  institution 
of  public  prosecutor.  It  V«-**  clear  that  no  scr\'ile  iiuitatitm  of  the 
English  sv.sticni  was  possinle;  that  niu»t  be  changed  in  many 
partictdars  before  ncclimatiziiig  it  with  us.  This  was  done  by  the 
bill  which  wa5  dt-stituyl  to  become,  alino:«t  without  nuiclificatiuii, 
the  Law  of  Itith  September,  171»1. 

The  party  representative  of  tradition  did  not  yield  without  a 
strugfcle.  A  long  and  bitter  drbate  arose,  iii>t  u|Min  the  details 
of  the  plan,  but  upon  two  or  three  of  its  fundamental  principle^. 
A  number  of  members  of  the  Assembly  desired  to  retain  the  an- 
cient prm^edure,  «lioni  of  its  (lefectH  and  its  hanhiiesH,  with  or 
witliout  the  jur>-.  They  protested  against  any  daring  inno%ii- 
tions,  attributable  to  foreigii  importation.  This  Ordinance  party, 
if  it  iit  allowable  so  to  describe  it.  was.  for  the  time,  completely 
vanquiähe<!.  The  majority  of  their  denuiiids  were,  moreover,  in- 
spired by  u  mistaken  desire  for  eonwrvatisni.  It  wa«  partly  in 
tlie  right,  however;  some  of  Uie  iiistitutioiis  which  it  then  wished 
to  save  from  destruction  had  not  lung  to  wait  for  reappearance 
and  reatoration.  Later  still  evm,  this  party  will  1h-  found  on  the 
point  of  taking  complete  reven^>  at  the  Ume  of  the  drawing  up 
of  the  Code  of  Criminal  Kxamination, 

On  26th  I)eeenil)er.  17!H).  M.  l)ij|>ort,  on  behalf  vf  the  cwmrait- 
tees  on  Legislation  and  Criminal  Justice,  introdueifd  in  the  As- 
sembly the  dnift  bill  upon  tlie  procedure  by  juror».  Its  principal 
features  must  Ite  sketched  at  this  point ;  these  are,  summnrj'  ex- 
amination before  the  officer  of  judiml  polioe.  at  tlic  canton;  — 
district  trial  In-fore  the  grand  jur*-;  — final  trial  and  judgment 
before  the  criminal  court  of  the  department:  such  were  the  tliree 
phases  through  which  the  proceedings  ran. 

'llic  justitv  of  tlie  |)cace  was  primarily  the  magistrate  of 
detective  police  (  "suret^  ")  "  par  excellence."'  Ilecause<l  the  ap- 
pearance before  him  of  those  aeetised  of  erimca  or  misdemeanor» 
by  means  f)f  a  «-arranl  for  pmducthn  nf  the  accusetl  ("'  mandat 
d'amencT ")  analogous  to  the  warrant  of  the  justice  of  the 
peace,   execirtorj*.  if  need   be,  by  the  public  authorities.'    He 

M.  Barnsn hs<l  already  sniil  »n  t7lli  .\ueiisl.  17X9:  "The  culprit  ahould 
not  be  tmnicbt  Wor«  &nv  judg^'a  other  thui  the  jiutioe  of  Uu)  pcaee" 
{Biiehtt  «tid  Auu,  op.  ed..  vol.  II,  p.  294). 

I  Tit.  I.  Art.  1.  » Tit.  I,  Arta.  »-*. 
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proceeded  with  the  first  steps  nf  the  information  ;'  that  is  to  say, 
the  hearing  of  witnesses  and  drawing  up  of  ofi'icial  reports.  If. 
after  interrogating  the  at-euscd.  In-  thought  there  was  no 
ground  for  eriininal  pniseniti»»,  he  liberated  him ;  if  not,  he 
caused  iiis  imprisonmenl  by  sirtue  o(  a  warrant  of  arrest^' 

The  justice  of  the  peaec  ucte<l  eithrr  offieially,  or  on  the  sugffes- 
tinn  of  private  iiulividiials.  He  acted  «(Heially  tn  the  ease  of 
capture  in  tlie  act.'  or,  again,  when  a  death  was  hn»Uf;lil  to  Iiis 
notice,  tlie  eause  of  which  wu»  unluiown  or  suspicious,  in  which 
case  it  wa«  his  duty  to  visit  the  spot.' —  Private  individuals  put 
hitD  in  action  by  means  of  the  complaint  or  the  civic  denunciation, 
Thf  compliiiiit  wum  the  act  of  the  iiijurvd  party.*  In  that  particu- 
lar the  terminoloKy  of  the  ancient  law  was  preserved ;  but  the 
share  of  the  private  individual  was  much  more  important  than 
formerly.  The  justice  of  the  peace  was  oblif^ed  to  take  the  dcpga- 
tions  of  the  witnesses  produced  by  the  complainant,'  and  to  draw 
up,  if  need  be,  official  reports  upon  his  requisition.  He  was  cer- 
tainly not  obliged  in  this  case  to  i,-«ue  the  wjirraiit  of  arrest,  nor 
even  that  of  produotion;  he  eonld,  no  dnuht,  refuse  to  summon 
the  accused,  or  liberate  him  if  he  had  summoned  him.  But  the 
party  complainant  wuld  demand  from  him  "  a  document  showing 
refusal " ; '  and  the  ft>rmer  then  had  the  right  to  submit  the  matter 
directly  to  the  grand  jury.  The  denunciation  by  a  person  not 
interested,  being  a  civic  duty,  bore  the  name  »f  "  d£nonciatiim 
civique."  If  the  denouncer  "  signs  and  affirms  his  denunciation." 
it  was  the  duty  of  the  justice  of  the  peace  to  proceed  as  in  the  ease 
of  a  compiuiut,  and  the  denouncer  had  the  same  recount'  us  the 
complainant.'  If  the  denouncer  refused  to  sign  and  affirm  the 
denunciation,  the  justice  of  the  peare  was  not  bound  to  do  any- 
tliing,  but  he  was  entitled  to  prosecute  offieially  if  he  tlmught 
pniper.  —  The  officers  of  the  gcndarmerj'  exercised  the  functionii 
of  judicial  police  concurrently  with  the  jii-sticc  (tf  the  peace,  ex- 
cept in  cities  where  there  were  several  ju.'itices  of  the  peace.' 

The  cause  went  from  the  cnntoa  to  the  district.  The  grand  jurj- 
sat  there,  tlie  jail  was  tltere,  and  a  pernuinent  maj^^strate  was 
there,  called  director  of  the  jurt/,  chosen  by  rotation  every  aix 
months  from  among  tlie  judges  of  the  district  court.     He  took 

>  Tit.  V.  .\rt.  8;  Tit».  HI  and  IV;  Tit.  IV.  An.  S. 

•  Tit.  Vni.  Aru.  .V7.  '  Tit.  IV. 

'  He-  whb  «1iu>  rrauirod  to  Mwurc  ih«'  ppesM'iwo  "of  iwo  active  «iÜK.nB," 
Tit.  Ill,jVrtä.2  und^.  TbiAluun-'iiiindcrof  tK-"Mljoiuta"ortlie  Dourue 
of  1789;   and  also  or  \ite  proci^lure  fiilloweil  lierorf  Uih  Rngliab  uuroiier. 

'Tit.  V.Art.  1.  'Tit.  V,  Art.  6.  •  Tit.  V,  Art.  20. 

•Tit.  VI.  Art.  3.  »Til.  I. 
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tile  control  of  the  case.  lie  received  the  documents  of  the  pro- 
eoedings  made  out  hy  the  justice  uf  the  [x>a(M.>.  inspeote«!  them,  and 
«ven  intrrroKiited  the  prisoner  in  jail.'  If  he  was  of  opinion  thut 
there  wa&  no  oltdmou  for  pro>eL-iitioii.  hr  äiihmttt<Hi  the  matter, 
within  twenty-fniir  hour-i.  to  ihu  district  court,  whieli  prunuuriced 
ujKHi  that  question  after  having  hcanl  the  king*»  commissary. 
If  he  thought  there  was  f^romid  for  pmstt-utioii,  or  if,  contrary  to 
his  opinion,  tlie  court  so  determined,  it  became  tho  duty  of  l)u 
director  to  draw  up  the  "acte  d'iu-cuüBtion  "  fur  presentation  to 
the  jury,  n»  in  tlie  c&se  of  the  Indictmeul  of  the  Knglisli  procedure.' 
He  cüiiW.  ill  the  meantime,  go  on  with  the  examination.'  If  the 
eventual  piini.shmcnt  was  men-ly  (tegrudicin,  and  sufHrient  liail 
was  olTered,  he  could  grant  the  prisoner  provisional  liberty.' 

If  there  was  a  civic  denouncer  or  a  compininant  in  the  action, 
these  niles  underwent  material  inudificatioti.  Providnl  this 
party  presented  himself  within  two  days,  the  director  of  the  jurj- 
no  longer  retained  his  full  freedom  of  action.  If  he  thought  there 
were  Kroumis  for  prosecution,  he  must  act  in  concert  with  the 
party  in  drawing  up  the  indictment ;  in  case  of  disagreement, 
each  drew  up  his  own  indictment,  and  the  jury  subserjuently  made 
their  choice  between  the  two.  If  the  director  of  the  jury  thought, 
on  the  tontrarj',  that  there  was  no  gnmnJ  for  prosci'Utiou,  he 
could  not,  «s  formerly,  have  the  nuc-itio»  decided  hy  the  district 
court;  but  th*  party  could,  nevertheless,  draw  up  his  indictment 
alone/'  Mon-ovcr,  if  the  jiLstiec  «>f  the  peace  had  rrfuserl  t*i  act, 
the  complainant  and  the  person  who  had  affirmed  Wm  denunciation 

■See  " liuitrURtiun  <lu  21  Onlohrc,  1791"  up(>n  the  rxeviilloR  ot  llw 
decroe aetUInc  th»  tiroevdure  Ity  Jururs.  "As  ihefonnnliLv  uf  Ihn  hearing 
at  ibe  mtxatea  within  twonty-rour  bciur»  U  ohIiKator.v.  and  ii  i»  imixvtant 
to  know  if  it  baa  been  eomnliod  wih.  tlw  direolar  of  the  jury  »houtd  dmw 
up  an  official  report  uf  it.  wiiidi  ühuiilil  i.-uiit«iii  tlx*  i<taU-Rient«an<l  amiwerA 
of  the  s«euM>d.  It  is  u nnix^-siwiry  t<i  ohsi.Tve  ibc  old  foriu«  of  interroca- 
tjons.  or  to  takf  tho  oath  ol  th<-  ain'iiuhI.  Dint  ho  will  loll  ih»  tmtli :  in«ro 
(00«)  S01W  «howi  thr  UMili-Hnniu  «nd  iniiuity  of  KUirh  lui  oinlh.  whirh  püu-s« 
the  «wuKctl  Ix'lwiTn  iMTJury  aud  punüninrnl .  .  .  .  Tbv  director  of  tbo 
iitry  slioiiM  not  nltow  tiimncir  Ut  put  any  raiilious  qUfotiuM  :  he  oocht  to 
heitr  thi'iU'i-UHil's  fn>e  Hlat^-immt." 

M"»«  II.  Tit.  I. 

'  I'art  11. Til.  I.  Art.  16.  "The  wittwwsM  wIm>  h»v<-  not  wiailr  tli.-ir  statfr- 
menl  Ik'Foiv  1h>-  iM>lii.'H  officvr  «hall  make  it  bi-for*.'  ihr  ilirei'lor  of  tlw  jury. 
TIm-so  «intrnif-ni*  Hball  l*e  rei^ivM  En  writiu«  b*'fore  tht>  witoe«»e»  are 
txaminrd  oridly  tij-  the  genaii  jury."  Here  iJdo  rare  i»  taken  to  inxnrA 
that  thin  i-xn  mi  nation  it  of  quite  another  cbonkcler  from  thai  formerly 
matlc.  —  ImtrtieitDn.»  n-s  to  the  jur^'  of  '£\<  t>ct«l)er:  "If  then-  an-  new 
wiinosses  who  liAve  iiut  yet  )H-<-n  lieanl.  the  dinx'tor  of  the  jury  xhall  re^ 
eeire  their  di'poüitianti  weretly.  and  thiv  t^hall  )»■  Imnu*rih(vrhv  Ihi'  chrk 
of  eourt.  not  in  the  fonio  ohscn'fHi  undt^r  tbi-  OKI  Rfipme  for  th*  innuiriea, 
Iwit  aa  merr  »taternentit  i)e«iieuwl  lo  UKrva  tut  iufonii(ilii>u  only, " 

'  Part  II.  Til.  I.  Art*,  30.  31.  '  Part  II.  Tit.  I.  Art.  IS. 
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coiilil,  resiK'ctivrly.  on  the  "  rpfusiil  stated  "  nf  the  justice  of  the 
peace,  "  present  their  charges  to  the  grand  jury  directly." '  But 
ull  the  iiidiotinent;«  liuti  to  he  »iiliinitttt}  to  the  king's  eumims»ary, 
who  put  his  "vis«"  i)U  ihein:  "the  law  authorises";  or  hi» 
"  veto  " ;  "  the  law  forhids  "  ;  but,  in  tlie  latter  case,  the  dispute 
WHS  deeided  hy  the  distriet  e<iiirt.- 

The  jury  of  aeousjition.  cüiisistiujt  of  eight  jurors.^  was  presidetl 
«vcr  jind  instructed  in  its  duties  by  the  director  of  the  jury;  the 
dneuments  nf  the  proreeiHiiig  were  sent  to  him  "  witli  the  exception 
of  the  written  statements  of  the  witnesses."  —  "  First  of  all.  the 
dumuicnts  werr  read,  then  the  witnesses  pnMluced  wen:  heard 
orally,  as  well  as  the  party  complainant  nr  the  party  denounring, 
if  present."'  \\\  this  took  phice  with  closed  doors.  Then  the 
jurors,  left  alone  by  the  dircctur  t»f  the  jury,  and  huvinp  for  forc- 
mim  "  the  oldest,"  dclil)crated  and  decided  by  a  majority.  The 
foreman  then  wrote  at  the  foot  of  the  indictment  "there  are 
grounds,"  or  "  tliere  are  no  grounds,"  formulas  synoiiyrauus  witti 
the  Kngli&li  "found"  or  "not  found."  If  the  jury  allowed  the 
prosecution,  the  ihrector  of  the  jury  is-tued  "  imniwliately  an  order 
of  arrest  against  the  acaised.  by  virtue  of  which,  if  he  has  not 
l>eeii  already  nrreste<l,  he  will  be  seized  wherever  he  in»y  be  found 
and  l)roUKht  before  the  criminal  court;"*  or.  again,  in  a  proper 
ca.se,  liberation  on  bail  was  granted  by  the  criminal  tribunal,  if 
it  bad  not  Iteeu  alrea<ly  «lone.' 

The  mstter  then  passed  to  the  eriminal  tribunal  established 

'  I^irin,  Tit,  I.  .■\rl.  f.'. 

'  Part  !1.  Tit.  1,  Art.  13.  The  invOTi.ieation  of  the  kins'«  procurator  19 
mi-n-ly  fur  Ihr  piirpiiM-  nf  narnrtntTiinc  whnthrr  tlii>  «(Ti-n»,  in  t\w  event  of 
ilH  Ix-iii4t  jiruvttl.  iIcmtvi»»  roriK>nil  «r  do^adint;  ttuni.-ihmc-nt.  Stw  In- 
HlrueliiiuH  us  li>  iht-  jury,  of  'J]»I  OctoHrr:  "This  up|j»sitii)n  by  tin-  kintt'* 
eomiui8«ioiier  etupe  the  pri-»euuttiuu  uf  the  iudi^-tuii-iit  lu  tlivjiiry  if,  bo 
aiileH,  llie  direolur  of  the  jury  was  of  ihc  same  npinion  a.t  ihfr  kiDg*a  eoni- 
missioner  :  for  in  Ihnt  cntx^  (lie  party  vroold  Ite  the  sole  judge  of  the  nature 
of  thi>  ofleiDie :  l>iit  the  lav;  allows  iltt>  qui.'UloD  to  be  tDeii  tlt^lermiDMl  by 
ihcftoiirl.  towhomihoparty.  Ihi'kiiie"«  i-oininiwiotnT.  i>rlli"'lir''HiiPof  thi> 
JHry  mny  ri'fi-r  it.  .  .  .  II.  ilwidi'»  whcllii-r  tl»'  oITitim-  i  .i  i  iiol.  of  a 
naturr-  (li-stTvitm  nf  norparnl  or  (t<-Km(tinK  tmnislirai'iit ;  "  lu  >  i-i  'il  a  n<-gn- 
tivc  (■(■(■»iiiii,  "  lli<-  in(li<-tiiir'nl  la  void,  aua  ilia  tttutu!  jutlgmi-ut  prcjuounciu 
tliv  ri'leose  of  tbr  prinoner." 

'  Upon  (be  nu-Dirxl  of  ('»nslitulinfc  the  jury  of  accusation,  »e«  Part  II, 
Tit.  \.  "Kitry  tliri'f  months  the  syndic  procurator  of  each  dUl  riet  draws 
up  a  list  of  Ihiriy  ei(ii;cti«  from  amoni;  alt  the  Htixens  io  the  ili'triel  poe- 
w«"ine  the  quail  Heat  inne  of  elwtom.  .  .  .  KiRhl  day«  iM-fore  tin?  <lay  of 
Ih"  .VnacniMy.  Iht-  director  of  llii-  jiirj*  csiieefl  the  Dsnien  of  thirty  irili?*n- 
ri'iiintflMv!  upon  tbc  Hiil.  i.iiIm-  pul  into  n  vom:  ftnd  in  thi'  fcntT«*  of  the  court- 
room, in  pn-M-ncr  of  the  piilii'ic  and  of  tim  king's  (•ommissicmcr.  In-  cjiuM-i 
the  nam*?'!  uf  i>if{bt  citiwris  I«  Im  ilrawn,"  — limtruoiJons  1«  1»  tbc  Jury. 

•  Part  11.  Tit.  1.  ^\rl.  20.  '  Part  II.  Tit.  1,  Art.  29. 

*  In  ease  ot  n  netrutivf  »n<iwi>r  bv  the  jury  of  accueatioB,  the  aecusod 
■bould  be  set  at  litxTtj.  if  hf  liad  been  arreted. 
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in  rarh  department,  composed  of  three  jiidpcs  and  a  president, 
wli«^'  duty  it  WIS  to  determine  the  iHiiiishuieiit,  while  the  jur/ 
dedded  upon  the  question  of  fact.  Attached  to  this  trihunal  were 
also  a  piihlic  ao-uscr  ftnd  a  king's  roinmi:>-wry.  'Hie  former,  an 
elei-tive  functionary,'  was  diarged  with  "  the  prosecution  of  ofTen:^.-s 
on  indictments  approved  by  the  first  jury."  *  lie  produced  the 
witnesses  for  the  pmMYiition.*  rxplained  the  case  and  spoke  for 
the  prosecution.*  He  was,  in  reiiliiy,  n  public  prosecutor;  the 
eomplainant,  moreover,  had  also  the  rifiht  to  have  bii«  witness« 
heard  in  siipiwtrt  «if  the  pnwe<-ution.  ~~  The  king's  commis-sary 
was  a  magi.Htrate  charged  with  !>eeing  to  the  execution  of  the 
law  nnrl  securing  its  application.'  It  was  he  who,  in  the  case  of 
an  uftirmativc  verdict,  asked  for  the  applicMtiun  of  the  punisli- 
ment.* 

The  president  of  the  criminal  court  interrogated  the  accused 
within  ivfcnty-four  hours  of  lii>(  arrival  at  the  i-oiirt-house,'  in 
presence  of  the  public  accuser,  and  note*!  of  this  interrogation  were 
taken.  He  could,  besidcti,  continue  tlie  examination  in  a  general 
way.  hearnew  evidence  produced  by  tfie  public  accuser,  the  private 
party,  and  even  by  the  accused.'  But  it  was  understood  that  tboc 
written  deposition»  were  only  to  be  used  as  information ;  the)*  were 
neither  read  nor  subniittw!  to  tlie  jury.' 

Engli»h  tradition  was  not  folluweU  in  regard  to  the  constitution 
of  the  trial  jury.  A  somewliat  unsatisfactory  system  waü 
contrived.  Every  citizen  entitled  to  vote  must  I»  enrolled  in  a 
register  kept  fnr  the  purpo.-^-  b.v  the  sccretarj' -clerk  of  c«cb  dis- 
trict (Part  11,1^11«  XI, Art.  2).  Thesecntries.  sent  totheattomey- 
gencral-«yndic  of  the  deiwrtnient.  constituted  a  general  jury  lUt, 
fn>m  which  the  ^i«l  inu^i.-<1rate  evcr^'  three  months  chose  two 
hundrctl.  names,  which,  after  the  choice  had  been  approved  by 
tlic  director  of  the  department,  composed  the  session  lists  (;\rt,  fit. 
On  tlir  1st  of  every  montli,  the  presi<lent  of  the  criniiiial  «lurl 
caused  the  list  of  the  trial  juries  for  the  session  which  was  to  open 

'  Pari  M.  Til.  II.  Art.  5.  »Partll.TSl.  IV.  Art.  I. 

»i'fcrtll.  Til.  VI.  Art.  12:  Tit.VII.Art.S. 

*P»rl  II.  Tit.  VII.  Art».  3.  IS. 

*  Part  II,  Til.  V,  An.  I :  "  Hi-  must  aequaint  himself  with  Ihc  documoota 
and  proonedings  and  be  pn-seiii  at  the  invi-yiigaiioii  and  tlie  judjrnKnl."  — 
Art.  2:  "The  läni!'ii  eamniiMioner  is  slvav<'  PDlill«d  to  lods«  with  the 
jtulRea  all  ibo  refiniHilioas  h«  may  dfeta  prop«e.  at  wbiob  b«  elull  be  tivea 
an  offi<!ial  c«Ttd)cAt<>," 

•P*rt  U.Tit.  VIII.  Art.  5.  '  Part  II. Tit.  VI,  Art.  10. 

•pMt  ri.  Tit.  VI.  Art.  12. 

*Piut  II,  Tit.  VI,  Arts,  tl,  12;  "Thavo  n«w  d(>}wedUoiiK,  m  «tell  *»  ih« 
old,  will  all  hv  laid  bvfor«  Ibe  pröddeni,  to  »crv«  u  Informotion  onlv." 
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on  the  15th  to  he  nudo  up.  For  this  purpose,  in  pr«s«iio«  of 
the  king's  c.-oinaii.-5iiary  and  of  two  mutiicipat  ofticcrs  who  took  an 
onth  of  setTt-f.v.  lu-  preäcnteil  the  list  ttf  two  humlred  jurors  to  thu 
public  prosetiitor.  who  was  entiti«!  to  exdude  twenty  witliout 
assigning  cause.  The  rrmaining  names  were  put  into  a  box.  and 
twelve  triiil  jimir-s  were  dntwii  hy  lot.  Hut  tlie  nccuaed's  right  of 
challenge  liml  l«  hi*  taken  into  apeouiit.  For  thi*  the  list  of  twelve 
names  v.&s  exhibited  to  him,  nnd  within  twcnty>r<mr  hours,  hi-  could 
challfn^e  those  eomposing  it,  wbteh  were  replaeed  by  lot  (Art.  10). 
In  this  way  he  wns  entitled  to  make  me  of  twenty  peremptory 
challfnK»':* •  Tlii.s  privilcgi;  exhaitstitl,  he  could  »till  challenge 
indefinitely,  but  only  on  assigning  the  reasons  for  his  ehallenges, 
of  the  validity  of  which  the  criminal  eourt  were  the  judges.  This 
fantastical  Äj-stcm  of  sua^ssive  and  "  out  of  presence  "  challenges 
was  undoubtedly  one  of  the  mistakes  which  hampered  the  working 
of  the  jur>-  at  the  outset. 

The  nceused  was  at  last  brought  before  the  criminal  tribunal, 
compused  of  the  magistrates  we  have  mentioned  ami  twelve 
jurors.  There  an  oral  and  public,  nml  very  simple.  proce<!ure 
took  its  course.  It  is  described  in  Titles  VI,  VII.  and  VIII  of  the 
second  |uirt  uf  tlie  \av  o{  17111,  which  fixed  in  a  definite  mamier 
the  rule«  for  action.^  befr)re  the  jurj'.  These  niles  have  Iwen  ex- 
panded and  stated  precisely  by  the  "  Code  of  Offenses  and  Pun- 
ishmeiits,"  and  »iiiiplified  by  the  "Code  of  Criminal  Kxamina- 
tion,"  but  tlieir  broad  features  remain  as  they  were  traced  in  1791. 
\Vc  shall  not  dwell  upon  the  details,  which  will  Ix-  found  in  tlie 
motJern  treatises  upon  f-riminal  procedure;  but  it  must  be  noted 
that  the  oral  cliaractcr  of  the  procedure  was  most  carefully  and 
insistently  specified.  "The  examination  of  the  witnes.ses  sliall 
always  be  made  orally  and  witliout  writing  out  their  depofutions."  ' 
The  only  documents  the  jurors  rc'ceived  were  the  indictment  and 
the  olüc-itd  rciJorts,  if  there  were  any.*  \t  the  same  time,  the 
legiijlature  expressly  UeeUred  its  intention  to  repudiate  the  :»ystcm 
of  legal  priH)f&  and  to  refer  tlie  uiatter  t»  the  personal  conviction 
of  tl>e  jurors  alone.    Thin  was  .ihowii  by  the  pIiram»lo)^v  of  the 


■  'Pari  II.Tit.  ViI.Art.3.  C/.Tit.  V. ,Vrt.  l6:"ThewilneBW3icaniiev«r- 
Itwlnm  hv  heun]  al  iliv  trial,  althouitli  lliHy  hnv«  nut  bs.<va  mnniiiotiKil  or 
received  to  itetionf  prrtiminarHu  in  u-rj/tn«.  —  "Durin([  tlw  t«vc-*ligalüin. 
the  jury  and  llu-  judsnt  iimy  taico  note  nt  ir}iBt  appears  iniwtrt&nt  In  llipui , 
provided  tht>  diitcuaBio»  is  nol  tlu-n-liv  ioUTTupluJ"  (Tit.  Vit.  Art.  16). 

*  fnslrui^tiunsas  lu  cht- jury.  "TW.v  uuglit  lu  «xUiinliic  the  docuniMitn 
in  tbe  action,  «moag  whieh  aeed  not  bt  included  the  wntton  clitt«ment<  of 
th«  wilDMora,  whicoougbt  oat  to  be  submitted  to  the  jury,  bul  only  the 
indictment,  th»  official  rcimrts.  and  oLher  sueh  dueumeots." 
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oath  administered  to  them.  "  You  swoir  ...  to  give  j'our  de- 
cision according  to  the  cliarges  and  the  picas  in  dvfcnse,  «iid  ful- 
Inwin«  your  oonsci^-noe  and  your  personal  t-onviction,  with  the 
impartiality  and  firmnrss  im>p«T  in  a  free  man."  '  KlM-wliere  it 
«US  said :  "  Tlie  accu&ed  »hall  be  entitled  to  hrinj;  witnesses  tu 
attest  that  he  is  a  man  o(  honor  and  probity  and  of  irreitroachaldc 
conduct ;  the  jurors  sliall  give  reaMiiiithle  consider» tinn  to  this 
tRttimony." ' 

Kn(;ti^h  tradition  was  diäoarded  in  one  impurtaitt  particular. 
In  Kn{;land,  the  judge,  whnse  influenoe  ufmn  llic  jurors  is  vrr;)' 
prcftl,  re-statea  at  the  conclusion  of  the  argument  the  iasiies 
which  must  be  solved.  Tbc  Frcncli  Icj'istaturc  certainly  or- 
dained sudi  B  statC'nient  :*  but  it  did  more:  it  pntvided  from 
the  outset,  ttiat  the  issues  should  be  put  to  the  jurors  in 
writing,  so  that  they  had  only  t(j  rc])Iy  by  *'  yes  "  or  "  no." 
This  idea  wan  a  fertile  one;  a  most  inj^-nious  m^-hanisni  was 
hound  til  result  from  it.  After  prolonged  efforts  to  perfect  the  work- 
ing of  this  tool,  Sä  delicate  as  it  is  certiiiM,  »  bwppy  precision  was 
arrivCTl  at,  which  still  grows  more  precise  every  day.  The  first 
principles  were  laid  down  in  1700.  Montesquieu's  idea,  in  partic- 
libr,  namely,  to  present  to  the  jurors  but  one  fact,  a  single  fact 
nt  ft  time,  was  folhiwed  in  pnictiee.  It  was  not  obtjguton.',  more- 
over, to  folluw  the  indictment  alone  in  the  stating  of  the  issues. 
That  might  be  imperfectly  drawn  or  "  have  changed  hy  tlie  ac- 
cused's defense  and  the  proofs  furnished  by  him."  —  "The  im- 
possibility of  limiting  the  jurors  strictly  to  tlie  contents  of  the 
indictment  without  revolting  injustice  must  Ik-  acknowli'dged. 
Thelawthereforenniainslhat.when  they  have  found  die  commis- 
sion of  the  offense  an<i  that  the  accused  was  guilty  of  its  commission, 
they  shall  return  u  tliird  equitable  finding  us  to  the  particular 
circumstances  of  the  fact,  either  to  determine  if  the  offense  wa:* 
committed  wilfully  or  invuluntarily,  or  with  or  without  intent  to 
injure,  or  prunuuncv  in  extenuation  of  the  particulur  chiinicter 
of  the  offense.""'  But  bow  arc  ult  these  degrees  tu  l>f  treAte<i? 
"  Must  they  put  to  them.selves  in  every  t-asc  as  many  queslion»  as 

•Part  II.  Tit.  VIT.  Arl.21.  'Part  II.  Til.  VII.  .\ri.  14. 

'  \Vj«*  advic«'  «a«  iiiven  in  this  respect  from  Ihe  tieeinnine.  InülrtKV 
liOB  »K  (ojiirorc  "Th<>  |)rt9iiU'nt  of  (bp  i-oiirL  makn  a  siat^iiicnt  of  ihii 
OMo.  nthmnB  it  to  iU  *intpWt  point».  Me  xpM-ifi««  tliv  |>nn'-ip»t  priMfs 
produced  for  or  a^nnt  the  art^iM'il.  Thi»  ulAtpniciit  i«  ititciidivl  to 
iMilightt'ii  iJn-  jury,  lu  ironi-4'ulroU'  ha  allcDlion,  nnd  I«  Kiiiilf!  ils  juilgtnrnt. 
but  It  uui;hi  nut  lo  ivi-trsin  it»  rrtvdoin.  Thv  jury  uu-r  to  tlit-  jU(Ik<.-  r(Ti{K«t 
and  defertow  .  .  .  hut  thfv  do  n«i  ow*  him  thf  samltoe  of  liiuir  oinnioo. 
fiir  whifb  llit-y  are  oecoiinlahlo  uiily  lo  their  own  coDCcJcnoce." 

'  Imtniclion  as  to  the  jury. 
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tlwrf  iiTv  iiiJiiitssible  degrees  between  wilful  murder  and  lawful 
hnmicwle?  niat  would  result  in  a  useless  and  absurd  complexity 
in  the  stating  of  the  questions.  ...  It  will  thertfurc  be  for  the 
judge  win»  suiwriiitends  the  procedure  and  wlio  presides  over 
and  directs  the  course  of  tlie  action,  carefully  ti>  jiroup  tlie  va- 
rious issues  relative  to  intent,  to  whieh  the  nnture  of  the  deed 
and  of  the  charges  rnuld  give  rise,  to  he  pointed  out  to  tlie  jury 
and  its  deliberation  directed  to  tliese  points.  After  havtnß  taken 
the  iipiiiidii  «if  the  nmrt  ujwn  the  inminrr  nt  putting  the  ([iicstion», 
he  will  put  them  in  presence  of  the  public,  the  accused,  cttiiiisel, 
and  jurors,  to  the  last  of  whom  he  will  submit  them  in  writing, 
arranpfl  in  pri>|KT  order  for  dclibcnition."  ' 

The  Knglish  Iratlitinnal  rule  rcfpiiring  the  jury's  decnsion  to  be 
UDanimous  was  not  adhered  to.  "  But  the  opinion  of  three  jurors 
on^ht  always  t<i  1k'  Äuflicienl.  in  the  iiccuM-d's  fiivnr,  either  tu 
decide  that  the  fact  is  not  certain,  or  to  decide  in  his  favor  tlie 
questions  put  by  the  president  relative  to  intent."  '  Tlie  theat- 
rical spirit  of  ÜIC  time  was  well  shoivii  in  the  way  in  «iiieh  the 
jurors  gave  their  opinions.  One  of  the  ju<l(i;cs  appointed  by  the 
president,  the  king's  commissar;-,  nnd  the  foreman  of  the  jurj-  met 
in  tlic  council  cbambi*r.  There,  «-uch  juror  in  succcsaiun,  In-giii- 
ning  with  the  foreman,  "  in  the  absence  of  each  other,"  bad  to 
give  his  verdict,  "  putting  his  hand  upon  his  heart."  Each.  then, 
as  a  check,  dejKisited  in  a  white  or  black  Imix  a  ball  of  tlie  same 
color,  for  «ach  vcrdirt.  The  boxes  were  opened  in  presence  of 
the  assembled  jurors,  the  votes  were  counted,  and  the  foreman  of 
the  jury  amiouiKX-d  the  verdict  in  oi«'n  murt.'  The  ju^i^^e^  then 
decided  u|)on  the  terms  of  the  punisbment,  U'ginning  with  the 
youngest  luid  en<liiig  wiOi  the  president.* 

There  was  no  apjieal  from  the  jurors'  decision.  That  appears 
to  be  a  universal  characteristic  of  the  jury  in  criminal  matters. 
"  Tlie  jurors'  decision  can  never  be  subject  to  appeal.  If,  however, 
tlie  court  is  unanimously  of  opinion  that  the  jurors  are  mistaketl, 
it  will  onler  thnT  jumrs  to  Ix;  adtitd  to  llie  first  twelve  to  give  a 
verdict  by  fniir-fiftlis  nf  the  votes."  *  An  appeal  to  the  Clourt 
of  Causation  was  atone  possible,  either  on  Ijebalf  of  the  enndemnetl. 
t>r  on  behalf  of  the  king's  coumii».sary  in  tlic  name  of  the  Uw,  It 
bad  to  be  lodged  within  three  days ;  and  in  case  of  acquittal  the 
comniis.sar>'  must  act  within  twenty-four  hours.    The  only  grounds 


'  Inatrm*tion  as  to  the  jury. 
'  Port  U.  Tit.  VII.  Art.  S». 
»Tit.  VII,  Art». 


Law.  Pan  II.  Tit.  VII.  .\rt«.  20 and  21. 
>  Art«.  Äi,  2<).  :io.  ;t2.  Xi. 
»Pwtll.Tit.  Viri.  Art.  27. 
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for  appeal  wrn'  the  (imi&iion  <if  tlic  fnrn»  prcsrrilwd  on  poiti  of 
nullity  or  the  erroneous  application  of  the  law.  In  the  cafi-e  of 
quflähing,  a  nev  trial  begnii  liefore  a  dilTcrent  criminal  tribunal, 
unk^Ki  there  wa,s  tnerrly  error  in  the  apiilicaliuri  uf  the  Inw,  in  which 
cuse  the  tirsi  Jurj's  venlici  stood,' 

We  see  that  practically  nothing  of  the  ancient  iastiiutionä  re- 
niniits.  (hilt  maiii  fact  a  tlmt  tlie  imtituliun  of  tlie  public  pnine- 
culor  aiiffered  total  dcstnirtion.  Xot  only  were  the  iluties  for- 
merly fulfilled  by  the  king's  procumtor  uselessly  sUiiired  between 
the  kinK';s  C(jinniUäar>'  aitcl  the  public  accuser,^  but  the  pmsecu- 
tion  of  crimes  did  not  in  n-allty  belong  to  the  latter  at  all.  Un-. 
doubtcdiy,  the  taw  gave  him  "  3uper%n.'äon  over  all  the  police' 
officers  of  the  department,  whom  he  could  admonish  in  case  of 
noglipence  on  their  part,  or  even  bring  before  the  criminal  tri- 
bunal for  di-scipline ;  "  '  but  he  did  not  inter\'ene  personally  until 
the  prosecution  had  been  already  decreed  —  he  only  appeared  in 
the  same  way  us  an  advocate  cliosi-n  after  the  commeneemcnt  of 
the  action.  The  accuser  could  prosecute  only  when  an  officer  of 
judinal  police  was  guilty  of  breach  of  office ;  *  in  any  other  case, ' 
o«  receipt  of  u  denunciution  he  hud  to  transmit  it  to  the  justice  »f 
the  peace.*  However,  M.  Duport,  the  reporter  of  the  bill,  con- 
gratulated himself  on  this  result.  "  It  is  now  b\'  the  deciition  of 
hi»  fellow-citiaen»  that  he  (the  prisoner)  is  prosecuted.  Society 
19  nbout  to  intrust  to  a  public  nlboer  tlie  duty  of  exerciung  iLs 
rights  and  of  prosecuting  in  its  name.  This  officii,  who  will  be 
the  public  accuser,  ought  nut  tu  Ih-  any  of  tliose  who  have  already 
acted  .  .  .  such  a  man  will  Ite  more  considered,  more  formidable 
than  the  law  itself  ...  he  will  hnve  the  superintendence  of  all 
the  [«»lice  ofIi(*rs  ;  but  he  will  not  lie  entitled  in  any  way  to  aui^i 
plant  them  in  the  exercise  of  their  duties,"  ' 

■  PWI  11.  Tit.  Yin.  Art.  14  el  wfl. 

*lt  was.  besiilra.  th«  application  ot  a  general  symlem  haseil  upon  an 
erroneous  idea :  "la  England,  the  king  is  ih«  sole  excoutivp  powor  The 
«xoeulion  «f  the  laws,  one«  they  aro  madt*  in  Parliament.  b«lutigs  to  liini 
alone,  and  for  thftl  purpoaa  be  «ppoinle  executive  affi<.>en,  judip«,  adminw- 
Irntor»,  fisi-al  officer».  ...  In  Franoe,  the  king  iis  mCTvly  the  niprpme 
lu-iul  of  Ih''  I'xiTuiJv»  powir:  hp  does  nol  appoiat  th«  I'Xn-otivi-  nt(\c*T»  for 
Umi  iult'riur.  hv  riu-wlj*  make»  uw  of  (heir  «irvice»;  it  is  tho  ••ounlrj'  wfaii:li 
ehoOBW  ihi-iii  Tor  him,  whit'ti  put«  Ihem  into  thTi  kiuc's  hntiiJ:>.  to  Ik-  i-ni- 
ployed  by  him.  .  .  .  The  rnnilaim-nlal  niaxiin  of  our  eovi-rnmnil  b  that 
the  utMUtive  arm  at  Ibi-  nidiiarrh  ean  novi-r  rcai-h  individual«  «^XKtfil  )ijr 
the  nemesary  medium  of  n«ri-nt>i  rfwtod  by  tlw-  in-opl*'.  Now,  ihi*  prin- 
eiplp  would  If  viuUti-*!  if  iIm-  bins'» «omni imiuncrB  cotild  aooitsc  t-iÜBuns.'! 
l>i)I>ort.  ultioi:  of  2nilt  DeL-vmber.  1700;  Muulluur  of  tb«  27lh. 

■Part  11.  Tit,  IV.  Art.r,. 

•  Part  II,  Tit.  IV.  Art,  7.  »  Part  II.  Tit.  IV.  Art,  2. 

■Sitiingor'-'öifaüecetnlKr.irgO:  Moniteur  of  27th.    It  Is  certain  that, 
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Thf  right  of  piTKicciitinn  whs  parttnlly  conferred  on  mere  pri- 
vate individuals.  The  action  of  ooiiiplaitioiit^  aiid  civic  dunun- 
«atora  was  iucompambly  more  efficacious  than  that  of  tlie  oM 
civil  action.  Either  could  cnnstniin  the  justice  of  the  peace,  if 
not  to  issue  warrants,  at  least  to  hej^iii  an  «xami nation  by  ttiklng 
depositions.  They  could,  afterwards,  of  their  own  authority, 
eau.si^  the  jrrand  jiin-  to  take  action.  In  all  cases  they  took  part 
in  the  drawing  up  of  the  indictment.  Again,  the  power  of  th« 
justice  of  the  jwnce  to  proc*^«!  officially,  not  only  in  case  of  capture 
in  the  act  or  suspicious  death,  hut  even  upon  a  mere  unconfirmed 
denunciation,  united  in  hi»  penton  two  qualificatioiis  which  fihould 
have  been  kept  äcpanite :  those  of  prosecutor  and  of  examining 
BUI  trist  rate. 

The  preparatory  examination,  which  formerly  took  in  nearly 
the  whole  uf  the  artion,  was  reduced  to  a  mere  tri6e.  It  con- 
sisted merely  of  nummary  examination  by  the  iM>lice  officer,  jHWui- 
hU"  hearing  of  witnesses  by  tlie  director  of  the  jury,  and  interroga- 
tion of  the  accused  by  the  president  of  the  rriminnl  tribunal. 
This  fragmentary  inquiry,  at  different  hands,  c«>uld  neither  be 
<iuitc  real  nor  quite  complete.  Finally,  its  characteristic  of 
orality  was  ahAohite.  The  <le)>o»ition.'i  were  certainly  taken  in 
writing  before  tlie  various  examining  magistrates,  but  their  pur- 
pose was  to  serve  merely  for  inl'ormation;  they  were  submittal 
neither  to  the  grand  jurj'  nor  to  the  trial  jury ;  for  that  very  rea- 
son, the  public  accuser,  as  well  as  the  president  of  the  criminal  tri- 
bunal, hui]  cognizance  of  them;  hut  tliey  were  commuriicutr*! 
neither  to  the  accused  nor  to  tl*e  counsel  chosen  by  him,  or  offi- 
cially appointed  for  him  by  the  president  at  the  time  of  the  in- 
tcrn)gntioii.  'nic  jury  juitgcd  only  acconling  to  what  was  said 
before  them,  and  nothing  of  what  was  then  said  was  written  down. 

§  2,  EHieunion  of  th»  Bill  hy  th«  Constltu«nt  Ausmbly.  Strag- 
flo  l>«twi»eiithe  Old  am)  New  Princlplos.  —  Ttii?  radical  revolution 
in  criminal  proocdure  was  not  consummated,  as  we  Iiave  »aid,  witli- 
out  strenuous  opposition.  Tlie  forejioing  analysis  of  the  Law 
shows,  of  itself,  how  complete  wa.s  ihc  defeat  of  its  opponents. 
It  18  no  less  interesting  to  recull  tlie  princ)]>al  incident»  of  the 
dis4.nis.sion.  This  will  shuw  that,  although  the  majority  of  thoäe 
who  opposed  these  innovations  were  magistrate?  imbued  with 
tlie  principle:«  of  the  old  law,  they  sometimes  had  siipjKirters  whom 
wc  are  surprised  to  find  fighting  on  th«r  side. 

havtuB  aa  i-lwliv«  oharnotcr,  th«  public  aorumt.  matter  uf  the  proaeoutloii, 
wouliTbave  been  a  fonnidabt«  power :  lliia  was  a  miMtiievoua  ouwlo. 
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Among  those  wlio  opposed  the  bill  were,  first  of  all,  Oiv  warm 
upholders  of  tradition,  who  did  not  hesitate  to  present  as  ideal 
the  old  procedure,  ameliorated,  and  the  Ordinance  of  1&70,  cor^ 
rcct«!  und  amended,  "  M.  niipurl,"  Miid  M.  Montan,  "lias 
»fen  everything  fruni  a  philüäup]ier's,  and  ahunst  iiothinfr  fmm  a 
magistrate's,  point  of  \icvi.  First  of  all.  I  appeal  to  all  who  are 
acquninte«!  with  the  priiieij)le-<  nf  criminal  law  if  the  Ordinaoce  of 
167Ü,  recuiating  the  formalities  of  awusations  and  complaints,  does 
not  exhibit,  after  .snme  few  nmendmenUH,  a  perspective  ami  a  clear- 
ness in  its  principles,  cnl<-ulated  to  r eatwure  society  as  to  the  protec- 
tion of  innocence  and  the  detection  of  crime?  And  you  have  ptit 
into  force  the  verj'  iuncndnient.s  which  that  Onhnancv  rc<)uin.'d 
to  attain  perfection.  The  friends  of  humanity  have  witnessed 
with  emotion  the  attainment  of  what  was  entreated  by  reason  and 
juistiee.  A  counsel  is  granted,  a  tliiiiK  the  rivil  law  liaH  no  right 
to  refuse,  be<.'auiK  it  ia  conceded  by  nat^iral  law.  You  have  or- 
dained that  tutelar)'  publicity,  which  can  only  be  detrimental 
to  ignorance  and  bad  faith.  Vou  have  proscribed  that  sliaiueful 
prisoner's  seat,  iJie  use  of  which  ignominy  dared  to  dispute  with 
the  pity  which  created  it.  The  feroeioiiH  inttitiition  of  torture 
also  is  no  more,  that  impious  remnant  of  the  luirbarous  ages. 
Add  to  all  tliem;  reforms,  demanded  by  nature  and  humanity,  the 
establishment  of  several  juror»,  folhiwltig  the  loethoil  in  use  with 
the  Komans.  and  you  have  done  all  that  is  possible  for  justice  and 
humanity."  '  M.  Key  &pc»ke  to  the  same  effect  at  the  attiii);  of 
2Sth  December.  1790 ;  and  the  Abb^  Maurj-  reminded  his  hearers 
that  the  Ordinance  of  1(570  had  governed  France  for  upwards  of 
a  a-utury  and  that  it  was  proper  that  ineradicable  truces  of  it 
should  remain.  Uut  ^uch  proposal»  were  nipped  in  the  bud. 
The  majority  of  the  Assembly,  in  common  with  the  majority  of 
the  countr>'.  ardently  desired  the  jury,  that  institution  which  had 
grown  with  the  growth  of  English  liberty.  The  men  of  that  time 
felt  vaguely  that  here  was  an  institution  which  formed  a  true  di-s« 
tinguishing  mark  of  free  countries. 

t']K>it  (<crt«in  matters  of  detail  the  opponents  of  the  bill  were 
sometimes  betli-r  inspired.  .\t  the  sitting  of  28th  Deoember, 
M.  Prugnon  referred  to  the  disappearance  of  the  public  prose- 
cutor, and  the  grcAt  void  thereby  It-ft,  "  Is  there  to  be  a  public 
party  charged  with  lodging  complaints  and  prosecuting  crimes? 

>  Sittinc  of  27th  Doremb««-.  ITtiO :  Muuileur  of  thi>  TJlb.  Tht«  (* 
what  Ik*  Np(«k«r  un'lm>UM)d  bjr  ih«  jurj-  of  ancient  Konto:  "Tht-  jury 
were  nal  chown  for  -\*rx  inilivwiii«!  i^rinir.  Ton  or  twi-tv<>  eitixri»'  wer« 
aiipaintud  «very  yvur  who  pcrfumiiml  Ihit  dutt»  until  Ihr  fulluwing  yvar." 
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It  seems  to  me  of  iho  highest  Importance  in  all  the  ».ysteins,  that 
yoii  should  consider  the  utility  of  this  officer,  siipprcssod  by  ynur 
coniniitt«',  who  playitl  siidi  an  essential  part  in  the  old  CTÜniiial 
procedure;  for  it  surely  will  not  be  cUimed  that  his  place  is  filled 
by  ttif  pahlio  accuser  who  i-t  proposed  to  ynii  and  who  will  be 
charjitd  with  aluuist  useless  functions.  You  must  be  the  judges 
whether  it  is  necessary  to  call  upon  all  the  people,  iis  your  com- 
mittee proposes  to  do,  to  pubUcly  denounce  their  fellow-dti- 
zcns." ' 

The  choice  of  policc  officers  was  also  criticised,  from  variuus 
qiiiirtt-rs.  These  were,  aa  we  know,  the  justices  of  the  peace  an<I 
the  titlicers  of  gendarmery.  M.  I'ntgnon  attack»  the  former.  He 
is  indignant  "  at  seeing  the  right  to  arrest  «  citizen  without  pre- 
liioinary  formality  intru^toil  to  a  man  on  whom  it  was  not  thought 
desirable  to  confer  the  trisi  of  matters  above  fifty  livres."  He 
rcinurkd  that  the  Knftliäb  justices  of  the  peace,  taken  aa  a  mudvl, 
are  cjuite  different  tj*pes  of  personages  from  those  of  France.  "The 
English  justices  of  the  peace  do  not  resemble  ours;  not  only  do 
Üiey  recfiw  no  salaries,  not  only  is'tlieir  jurisdiction  more  exten- 
sive, not  only  are  thoy  chosen  fron»  atnung  the  most  i.>nllf;bteoe<l 
ritizens,  but  they  must  have  nn  inttiine  of  £100."-  —  The  same 
speaker  aUo  deals  with  the  officers  of  gendarmcr>'.  It  b  wished 
"to  combine  In  the  same  liaiids,  iDinu-ly,  In  those  of  an  officer 
of  t\w  marshaley.  tlie  two  iiioüt  hurril>lc  (laipotinms,  judicial 
despotism  and  military  despotism."  M.  Motigin  asks  "if  any 
one  believes  it  to  l>e  prudent  to  entrnnt  to  n  numbale\'  trooper  or 
a  juslitv  of  the  jieaee  the  terrible  riirlit  to  issue  a  warrant  of  nr- 
rest.  or.  what  b  the  same  thing,  a  warrant  of  protluclion."  '  Hobes- 
piem*,  filially,  makes  a  protest  to  the  same  effect:  "  I  am  at  a 
joss  lo  know  in  what  respect  the  Old  Regime  was  more  defective 
than  this.  It  is  almoMt  enough  to  make  us  rt'grrt  even  the  '  pr£- 
vfltal  '  jurisdiction,  less  (hMous  in  many  respects,  and  which  had 
bU  the  appearance  of  a  political  monster,  precisely  because  it  put 
in  the  aanie  hands  a  civil  magi.'strRcy  and  the  military  power."  * 
In  spite  of  all,  that  part  of  the  hill  devoted  to  the  police  of  safety 
was  rt-tained.  Tlie  question  of  ascertaining  to  whom  these  func- 
tions should  be  intrusted  had  been  reserved  to  begin  witli.  These 
Articles  were  subsequently  adopted  in  their  original  form. 

But  the  keenest  strife  centre*!  ujwn  two  points  of  vital  impor- 


>  Monileur  of  29th  DMf^mhw.  1790. 
»Sittiuß  ckf -JStli  IX-omliiT,  1700. 
»  Moaiteur  of  Äilh  DeeeinlK-r.  1790. 
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tance.  Here  the  adversaries  of  the  bill  appeared  at  first  to  have 
the  upper  hand.  By  a  combination  excellent  in  appearance, 
they  wished  to  add  the  benefit  of  new  principles  to  the  old  prac- 
tices. Depositions  in  writing  would  continue  to  be  taken,  and 
these  documents  would  be  submitted  to  the  jurors,  who,  however, 
would  bear  the  witnesses  testify  orally;  precise  documents  would 
thus  come  to  the  aid  of  their  persona!  memories,  sometimes  evanes- 
cent. This  procedure  permitted  an  easy  review  of  criminal  ac- 
tions ;  and  the  Abbf  Maurj'  exclaimed,  in  the  course  of  the  debate, 
referring  to  a  very  celebrated  case :  "  If  we  had  not  had  the  writ- 
ten procedure,  Calas  could  not  have  been  rehabilitated."  *  M. 
Rey  stated  the  undeniable  fact,  that  the  written  procedure  renders 
the  task  of  the  counsel  for  the  defense  easier,  and  their  aid  more 
efficacious.*  The  law  was  to  determine  what  proofs  must  be 
brought  together  to  warrant  a  condemnation ;  but  the  judges 
should  never,  whatever  the  chaises  might  be,  condemn  an  accused 
contrary  to  their  persona!  conviction. 

■These  ideas  and  proposals  were  brilliantly  debated  on  oppo- 
site sides  of  the  Assembly.  "Your  committee,"  said  M.  Mougin, 
"  abjures  written  proofs ;  everjthing  is  done  orally ;  the  judgment 
alone  will  be  written,  the  proof  »ill  not  be  written  .  .  .  that  is 
to  say,  an  accused  will  be  judged  on  speculation  and  upon  a  mere 
rough  estimate.  And  if  the  juror  and  the  judges  are  mistaken, 
the  accused  will  be  without  hope,  as  without  recourse." '  —  "To 
intrust  the  depositions  to  memory  alone,  is  like  writing  upon  water 
.  .  .  the  committee  wishes  to  transport  us  back  to  the  ages  be- 
fore the  in\eiition  of  writing  ...  it  must  be  that  since  the  '  Ilöpi- 
tal  '  all  our  legislators  have  been  raving."  —  "  If  legal  proofs  are 
no  longer  necessary  to  establish  the  guilt  of  an  accused,  everything 
must  become  conjectural,  and  the  life  and  honor  of  the  citizens 
are  brought  before  a  court  of  conjectures  .  .  .  the  proof  will  lie 
in  the  individual  perception  of  each  juror."  M.  Pnignon  thus 
expresses  himself  at  the  sitting  of  3d  January,  1701.*  Next  day 
M.  lley,  M.  Goupil,  and  Robespierre,  whom  we  find  among  the 
opponents  of  the  bill,  speak  to  the  same  efi'ect.  "  The  law,"  says 
Robespierre,  "  has  laid  down  certain  rules  for  tiie  investigation 
into,  and  the  admission  of,  proofs,  niles  without  the  observance 
of  which  the  judges  would  not  be  entitled  to  condemn,  whatever 
their  personal  conviction  may  be  ...  it  is  necessary  to  establish 

'  Sitting  of  17th  January,  1791 ;   Moniteur  of  the  19th. 
'  Sitting  of  28th  December,  1790;  Moniteur  of  the  29th. 
»  Sitting  of  27th  December,  1790 ;   Moiüt«ur  of  29th. 
*  Moniteur  of  4th  January. 
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undeniably  that  these  have  been  followed,  and  the  method  of 
doing  so  is  by  writing  .  .  .  the  confidence  due  to  legal  proofs 
must  be  united  with  that  warranting  the  judge's  personal  con- 
viction." He  makes  the  following  motion :  "  1st,  The  deposi- 
tions shall  be  reduced  to  writing ;  2d,  The  accused  cannot  be  de- 
clared convicted  in  the  absence  of  legal  proofs ;  3d,  The  accused 
cannot  be  condemned  on  legal  proofs,  if  they  are  contrary  to  the 
knowledge  and  the  personal  conviction  of  the  judges,"  * 

The  man  who  spoke  most  authoritatively  in  this  direction  was 
Tliouret.  At  the  sitting  of  5th  January,  without,  however,  say- 
ing anything  about  the  doctrine  of  legal  proofs,  he  proceeded  to 
maintain  the  advantages  of  the  written  procedure  combined  with 
the  oral  testimony  of  the  witnesses.  This  he  did  with  great  moder- 
ation, sometimes  quoting  striking  anecdotes,  and,  on  concluding, 
he  proposed  an  amendment  in  the  following  terms :  "  The  As- 
sembly ordains  that  the  criminal  examination  and  procedure  shall 
be  conducted  publicly,  in  the  presence  of  judges  and  jurors,  that 
it  shall  be  written  and  immediately  put  before  the  jurors  to  receive 
their  reasonable  consideration."  This  speech  made  a  great  im- 
pression upon  the  Assembly,  which  voted  for  its  printing,  and  the 
debate  was  even  adjourned  for  several  days  to  allow  the  represen- 
tatives to  reflect  upon  these  difficult  questions. 

How  were  the  supporters  of  the  bill  able  to  repulse  these  attacks  ? 

How  did  they  come  to  refuse  to  accept  the  written  procedure  and 

the  system  of  legal  proofs,  as  it  was  presented  to  them,  that  is, 

hitherto  apparently  harmless  and  only  beneficial  ?    Such  conduct 

might  appear  inexplicable ;    however,  it  must  be  acknowledged, 

although  these  men  had  the  logic  of  reasoning  against  them,  they 

had  in  their  favor  the  logic  of  facts.     They  sometimes  found  it 

difficult  to  make  their  ideas  understood,  but  they  felt  very  plainly 

an  incompatibility  between  the  old  method  of  trial  and  the  new, 

that  the  two  sj'stems  could  not  be  mingled,  and  that  to  import 

into  the  trial  by  jurors  the  complexities  of  writing  and  the  learned 

theory  of  legal  proofs,  would  be  to  impair  an  admirable  institution, 

under  color  of  ameliorating  it ;   tliis  was  a  graft  the  young  tree 

could  not  bear.     This  was  maintained  by  Duport,  Chabroud,* 

Baumetz.^and  P^tion.^  "Theinstitutionof  the  jury,"  said  Duport, 

"  is  a  primitive  one,  which  still  bears  the  impress  of  its  rude  origin, 

and  breathes  lustily  of  nature  and  instinct.    We  do  not  speak  of  it 

■  Sitting  of  4th  January,  1791 ;  Moniteur  ot  the  5th. 
'  Silting  of  3d  January ;  Moniteur  of  the  4th. 

•  Sitting  of  4th  January ;  Moniteur  of  the  5th. 

*  Sitting  of  ]7tb  January ;  Moniteur  of  the  19th. 
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cnttiusiasticnllv.  or  love  it  passionatfi\-.  hut  a  stmnp  ami  healthy 
lie»Tt  i<t  nvces-^ry  to  appreciate  all  its  beauty,  cr  perhaps, 
even,  to  employ  it  at  a\\.  .  .  .  Tlic  pleasing  element  iu  ihe 
estaliliiilinieiil  at  the  jury  is  that,  with  it.  everything  U  dwid«!  by 
force  of  honesty  and  good  faith,  n  simplicity  much  pivferabl«?  to 
that  iiH-l('-s.s.  iiiclaiidioly  uuis-s  of  subtlftU-:«  uud  fonn»,  called,  down 
to  thi.t  rlay.  justice."  '  l^ater  on,  in  a  marc  prwisc  diiiciisuon. 
he  (lemonstrnted  how  the  wrilten  proredure  could  not  he  enmbined 
with  the  i>r«l  procedure.  The  aillection  of  all  the  lesliinoiiy  in 
writing  would  indefinitely  prolong  the  uctions;  the  tireit  jurors 
would  lose  interest  in  an  action  the  cniiise  of  which  they  could 
no  longer  fullow ;  when  they  returned  to  the  chamhcr  of  their 
deliberations,  instead  <)f  taking  away  with  tht-ni  ii  sufficiently  clear 
impression  to  dietiitc  their  jiifli^nient,  they  woiihl  gel  lost  in  the 
inäpectioji  of  a  voluminous  jirot-edure,  n  task  Iieyond  their  capac- 
ity. "Some  ha\'e  thuuglit  that  it  would  be  very  udvuntii^eous  to 
(wmhinG  the  written  priKtf  and  the  oriI  proof,  und  thus  to  liave 
the  Ijencfit  of  both  sj'stems ;  but  that  i»  itn]K>!>^ible.  .  .  .  .Arrived 
in  their  ehiimbrr,  llie  jury  woukl  wiid  (lie  depositions.,  wi-igh  them 
and  eotniMn?  them,  like  Üie  jiulKes  of  the  Tounielle.  and  the  result 
wnuld  be.  as  I  have  said.  Imd  judges  instead  of  good  jurors."  ' 

The  same  sjK-akers  maintained  that  there  wu.s  »n  ec|unl  incom* 
patibility  Iwtween  tlic  institiititm  of  the  jury  and  the  system  of 
legal  proofs,  even  construed  in  fnvor  of  the  accused.  Here  the 
matter  was  not  so  clear.  It  was  no  doubt  clear  that  the  minute 
and  eomplex  thenrj*  elaborated  by  traditional  practice,  which 
had  never  found  a  place  in  the  law,  wits  too  delinite  a  tool  to  put 
into  the  hands  of  juror»;  but  it  was  a  ilifferent  mutter  with  r^ 
gunJ  to  certain  very  simple  rules,  such  as  that  which  required  two 
eye-witness<^  for  a  coudcm nation.  That  rule  was,  in  «'rtain  cft«a, 
observed  in  Knjjliind  in  the  procedure  by  jury;  nnd  tit-ilay,  still, 
the  theorj'  of  proofs  plays  a  preat  part  before  the  F.nglish  jurj".' 
'ITiere  was,  however,  every  n>iisori  to  n-ject  the  s,\^cin  "  in  toto." 
In  Rngland,  in  effect,  the  rules  of  e\-idenec  in  criminal  cases  arc 
really  only  a  series  of  rather  elaMic  maxinw  estabhsheil  by  judicial 
practice,  and  the  observance  of  which  i»  irap«wcd  upon  tbe  jumrs 
by  the  pre.'«ident  of  the  assizes,  by  virtm*  of  his  hijjb  authority. 
To  settle  by  a  law  the  evideni-e  ni-cessary  for  coiKlcmnation  vroiitd 
have  been  to  pass  a  delu8i\'e  niea-siirc.    The  jur>',  not  l»eing  re- 

■  fiiltine of  the  2tit li  DfvrmlHT:   Monilnir  of  ilieaTlh. 
*iätliiix  or  -lili  Januarv  :  Moiiiuiiir  «f  ttie  .~>ili. 

•  Hlafattiynr.  Book  IV, 'chap.  27:  a-c  M illrrtnaur.  "TraUfi  du  la  proefr- 
dure  orimiaelt«  «a  Anglettiro,"  ChaußarJ'a  iraDslatvoD,  i'M. 
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quired  to  assi^rn  a  ground  for  its  decisioos,  would  alwav's  liavo  lieen 
ttbltf  to  cvftdc  it;  und  it  would.  ftl)ovi?  nil,  h«vc  Imd  tht-  cfFift  of 
furnishiiiK  the  juruts  with  a  convenient  pretext  for  unju^stläuble 
ftcc|uittals. 

Wlien,  on  ITtli  Januiiry,  1791 ,  tlie  Asst-nibly  resumed  llu-  debate, 
a  ehanRc  had  already  taken  place  in  the  members'  opinions.  A 
vehement  speecli  by  Miiun,',  defending  thp  written  procedure, 
was  no  iloiibt  still  linterted  tr>.  Attacking  Aiiglnmatiia.  lie  atsiTtcd 
that  tlie  reason  the  English  procedure  was  oral  was.  that  in  the 
12nOs,  when  Ütc  jury  was  in^ititutod.  no  one  was  ahle  to  write. 
Hut  Tronchet,  represcntinn  the  spirit  of  compromise,  proposed  ft 
middle  course,  a  system  less  pronounced  than  that  of  Thouret, 
"The  pnHTclun-  shall  Iw  oral,  but  the  accuser  and  the  accii-sed 
may  require  an  epitomized  official  report  of  the  actions."  Ar- 
rix'ed  at  this  point  the  cause  of  l)u|H>rt  and  his  suj>pi>rtcrs  might 
be  said  to  be  won :  Tmncliet's  motion  had  really  no  bearing  on 
the  question,  and  was  therefore  rejected,  and  the  hill  was  definitely 
adopted  in  the  form  In  which  it  had  been  presented. 

Such  was  the  work  of  the  Constituent  Assembly  in  regard  to 
crimitial  procedure.  To  pass  judgment  upon  it,  it  must,  wc  be- 
lieve, be  divided  into  two  parts.  In  regard  to  the  proceedings 
before  the  trial  jurj',  definite  rules  wer*  laid  down.  The  Assembly 
bad  eiidowed  France  forever  witli  this  ouiKiiificent  institution, 
wliidi  has  since  spread  throughout  Kurope  with  the  representative 
regime.  It  is  one  of  the  great  benefits  for  which  we  must  bo 
eternally  grateful  to  it.  Hut  in  res|>ect  to  the  arrcnt  and  prelimi- 
nary' examination,  always  necessary'  in  these  serious  matters,  tlie 
Assembly  had  disorganized  the  old  institutions  due  to  French 
geniiLs,  and  had  rtulwtitulcd  for  tbem  an  imjicrfift  an<l  inadetjuate 
mechanism,  which  could  never  work  in  a  satisfactory  manner. 
It  had  mixed  up  the  public  action  and  the  civil  action,  overturning 
that  equitable  distinction,  elaborated  in  the  protracted  evolution 
of  the  ancient  law.  After  long  hesitation,  the  institution  of  the 
pidilie  prosecutor  was  again  taken  up.  The  A.<<s«mbly  had  left  thi» 
difficult  problem  unsolved ;  bow  was  the  preliminary'  examiiintion, 
necessarily  written,  to  be  wcldt-d  with  the  necessarily  oral  pro- 
cedure by  junirs? 

The  Law  of  1791  being  as  we  havedescribed  it.  it  would  seem  as 
if  n'>t)iinj;»t  nil  remained  of  theolil  procedure.  We  may,  however, 
find  some  traces  of  it  left  by  the  Ordinance  of  1670.  Tlie  recep- 
tion of  complaints  by»  policeofficer  (Tit.  V.  .Arts.  2-5)  is.  in  respect 
to  its  details,  copied  almost  verbatim  from  Title  111  of  the  Ordi- 
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r-A-.-*  Frr  Tide-  IX.  on  0>nrjin»c;.\  a  p«n  o(  the  pcoviäoiis  of 
ti*  fK^'rar.if  rj«l  been  borrciwed.  partSoulaHy  the  pronvdings 
e::'i:r^  in  tii*-  vtrdict  of  oi-stunacy  and  ibe  re^vable  (JunKtn*  of 
thr  =eEteQce.-  B-it  tite»^  arsia  the  jtii>-  nude  its  appeanuice, 
altl^ouefa  the  pn:<*d-ire  w»5  m-t  ora]  in  the  tnie  fenf«  of  the  word  : 
'■  the  depc-iiik-iij  c:  ti»e  witr-eise*  taken  ia  winiiig  ^hall  be  read  to 
the  j-.ipf-r*.  who  ihall  I*  dravn  by  lot."  —  "ITie  prDvt30D&  od  for- 
ger.- a?e  an  echo  of  iht:f*e  o:  the  OnÜnaace  cf  d'Aguesseiu.  Fmally. 
in  it;  TitJe  XIII.  the  Decree  repeated  <?enain  pmrpts  of  die  Ordi- 
naiLce  of  Io7'>,-  The«  are  but  sli^t  vertices,  but  we  note  th«n 
here.  AJthoü^  there  are  only  brviken  link«  hefe.  we  ^taS\  fiod, 
later,  impc-rta-t  frapnect?  <>:  the  ohaic. 

Th-e  Law  ..■:'  2\fiii  September  is.  tot  the  onlj-  one  devoted  to  crinü- 
nal  p:»;*ed-.;re  pas^eii  by  the  Con5tinient  AüsemU^*:  it  had  ptv- 
vlti-Ufl;'-  or^rizai  the  mimicipal  and  ccnvcrioDal  poGoe  in  the 
Law  <-:'  l'*--y2  J':^y.  ITvl.  adopted  almost  without  discnssion  on 
the  ref»>rt  «f  EVsmeuiier?-'  Here,  coDCTirrendy  with  tbeinitiative 
of  ihe  citizen;,  the  Law  organized  the  action  ofa  kind  of  public  prose- 
cutor. "  An.  -M.  The  prKecution  oi  theee  «.'^enfie^  «hall  be  aiade 
by  the  pnxiiiati:-r  of  the  commune  or  hi?  deputies  if  any  such  there 
be.  CT  by  Iaw7.eri  empowered  to  t>:ai  eifect  by  the  municip«lit\-." 
Nu-lxJy.  h-jwever.  appear»  to  have  had  the  rifht  «  direct  citaüon 
bf-f>  ne  :he  «rrectiona]  tribunal :  the  pursner?  must  make  their 
dt--^r.-_ia::-:'n  lo  the  jujtioe  of  the  f*ace.  wb»"".  haWng  summoned 
the  zr.-^-^T  wfo-e  him  hy  a  warrani  of  pn.xiucTion.  remanded 
his:.  ::'  t-.t^r  -x^a-  ■n.:.'*.  hef-re  the  trib::?^'.  .Vrt>,  4-5  and  57  . 
Tl-r  -.s-inLir.ä::-  ■.■:  :■  ■  k  ols^v  :r.  p'j^]io  <-our:  .\r:-  "»S  :  a  summa- 
r^Zr-i  f^.'.j,'.  rei»rT  •: :  ir.e  a.  ■•:■  ■::  wa?  rirawr.-^phy  the  clerk  of  i.vurT  ; 
a:.'i  äzr-^il  :  >  :r.e  -il'tr;-.:  -.i-r:  ■^■a>  persii^riKe,'  I::  municipal 
!>.'.:  -  "..it'^r?.  z':.K  rr. -?*.-:',:;■.  r.  T'*'s  rliiv  ■  r.  t.re  trillion  of  the 
j.-.i.r^:  r  -:  :'.r  o  n:ni-.;:-.e  ^r  ■  :'  r-r-.iite  :r.i:vit!.:al*.  and  the 
o  :r.  :  •  »:  j-_::  r.  ':•['  vir.-e  ■  :  a  •iiret:  ?.;n;n.',".~  :>j-ed  ir.  the  name 

>     .    Tbe   Code   of   OJIcnsai  and   Poniahmcsiti  d   3d  Bnnnair«. 

j»*r  IT.  —  Y:.T  h:-.~<  ■  :'  IT*'  ■»^3>  :.  :  .:i-ti:.i\i  :»  '.a>:  much  lonper 
thi-.  :;.-:  -  17^  •.  ■  r  ~'::y'r.  ;:  r.:-..:  See-  >ur-7^:::^::eö:  it  had  to 
y.z. :  :  :^  v  :     -:  -;  '    -:■     :  Or^-^-  :.::■•  1^;:.>:.:::< :::;  of  3d  Bru- 

-  'V  L'ruT.-  '■-  '-*  ?-'■  "  -:  :  -  "'  "-■  "rv.riar.  >  .  •'t.<  .aw  fcr  :hr  firs:  Time 
ir-a'*  i..:iL.'.  -.^  •■-  :r:.--"^rj^  f  r   ^  r,T--r..5  :■.  :hi  t--.'ij-'i  pri*.-':i^r  and 

'"  -  V-  T.:.  'xill~'.  -It  lL.^">  if'-..  Az-.i  i.     Vir.d  T::.  X::i.  l>d.  1670. 

■■:■:  z..-^^'  .■^'■.7.  V  ■-. ;.'.  :■?.  a-:  ji  /-:-.  :?^i. 
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niuirc,  year  IV.  It  was  not  invariably  respect«!  iluriiig  tlit:  time 
of  its  rule.  This  is  not  tlic  place  to  spvak  of  tli«  rovoliitiniiar.v 
tribunals  nnd  prtxredures.  whirli  prccvedecl  to  erect,  alougside 
of  the  cumowii  law,  a  friKhtfuI  e\oeptioiial  system  of  law;  still, 
it  is  unqucstioTtuble  that  numerous  illegalities  crept  into  the  ordi- 
iiary  procediite.'  But  the  fornw  introduced  by  the  Ijiw  of  I79I 
were,  none  the  less,  loi>ket]  upon  at  that  period  as  a  completed 
institution, and  it  was  not  forits  destruction,  but  for  its  perfection, 
timt  the  Convention  took  up  the  workof  tliefonstituent  Assembly. 
The  special  purpose,  in  compiling  the  new  Code,  »-as  to  have  a 
work  at  once  synthetic  and  detailed,  as  distinguished  from  the 
I)rior  latt's.  It  wiüt  to  embrace  tlie  procedure  in  regard  to  mis- 
demeanors and  eoDtruveittions  as  well  as  crimes.  The  Conveo- 
liun,  on  3d  Florfal,  year  II,  commissioned  CiuiiIxiefTcsHiid  Merlin 
t«  prepare  a  general  work  upon  the  legislation  as  a  whole.  Mer- 
lin devoted  himself  in  particular  to  criminal  legi;:)l«tion,  and  at 
llie  end  of  eightecti  months,  he  pre-si^nted  to  the  Convention  the 
Code  of  Offen-tes  and  Puni.shments,  unfinished,  but  comprising 
Mfi  Articles,  the  first  598  and  the  Mflth  of  which  were  devoted  to 
eriiiiiiml  procedure.  The  Assembly,  on  the  eve  «if  brenkini;  up, 
pasH-d  it  on  trust  and  without  debate.  Here  prcliminnTj'  laljors 
were  lacking.  As  documents  they  are  limited  to  this  short  reimrt 
by  Merlin;  "By  a  Decree  of  2'Sd  Fructidor,  you  commundeil 
your  commis>iion  of  eleven  to  present  to  you  a  draft  '  Code  of 
police  of  safely  and  correctional  imliee  *  adagited  to  the  Constitu- 
tion, und  in  consoiuuic-c  with  the  judicial  orgatiizailon.  In  devot- 
ing itself  to  the  carrying  out  of  this  Decree,  your  commission  of 
eleven  tliought  that,  the  better  to  fulfil  your  wishes,  it  ought  to 
extent!  the  scojii-  of  its  IalK>r:<,  and  pnipoüe  to  you  a  general  re- 
casting of  all  the  laws  passed  since  the  beginning  of  the  Itevolu- 
tion,  to  regulate  and  direct  the  prosecution  and  punishment  of 
offenste  of  ull  kiri<l.->.  Vou  niready  (x^rceive  the  innumerable 
a<lvantiiges  which  ought  to  result  from  such  u  work.  Tlie  uiun- 
tenanee  of  the  repuhllcBii  Constitution,  aceeptoil  by  the  f^eneli 
nation,  is  your  desire  as  well  as  your  duty.  The  most  important 
step«  to  atlain  that  end  are  the  repression  of  anarchy,  thi-  eslab- 
Uühinentof  the  reign  of  law,  tile  guarantee  in  a  thorougId>' eSicient 

'S«e  th«  Law  of  22d  V«nd£iniaiiv.  year  IV,  forltiddine  any  pulico 
officer  to  hrintc  before  the  direotir  of  1  Ko  jury  nny  i^ili/cn  for  an  *flt  aot 
firoviilnd  for  »nd  «pociActl  in  th>?  «riinin>l  Inw*.  nml  di^'lariiig  null  all 
mdintmntit.'i  drnK'ti  iiiinn  nix>i>unf,  of  *txeh  ■m'I«.  Cf.  Tai'nr.  "he»  orieioes 
de  U  Friitifn  Roiit(-iii|iomiiii-."  Thi^  Itrvulutiuo.  Vol.  II.  pp.  IM,  351. 
265,  aad  3->9. 
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way  of  the  safety  of  person  and  property ;  they  axe,  in  other 
words,  to  give  to  the  police  and  the  courts  of  judicature  all  possible 
power  of  action  and  elasticity,  and  this  you  can  ooiy  at»»iDpli3h 
by  simpHfying  and  classifying  in  a  clear  and  methodical  order  the 
innumerable  regulations  proper  for  the  guidance  of  magistrates 
in  the  search  for  and  the  repression  of  oSenses.  There  is  no 
worse  state  than  that  of  a  government  whose  magistrates  do  not 
know,  or  are  liable  to  know  onlj-  imperfectly,  what  their  duties 
are ;  but,  that  is  the  position  in  which  our  public  functionaries 
charged  with  the  repression  of  offenses  find  themselves,  owing 
to  the  multitude  and  confusion  of  our  criminal  laws.  That  ob- 
stacle, however,  you  can  v'erj'  easily  remove.  All  that  is  required 
is  to  give  the  nation  a  sufficient  Code  of  Offenses  and  Punishments, 
and  it  is  the  draft  of  such  a  Code  which  we  now  offer  for  your 
inspection.  Begun  eighteen  months  ago,  in  pursuance  of  the 
Decree  which  ordered  the  classification  and  recasting  of  the  laws 
promulgated  by  three  representative  assemblies,  this  draft  has 
required  much  research,  long  study,  laborious  work,  and  it  is 
not  yet  as  complete  as  its  title  would  seem  to  indicate."  ' 

The  Code  of  Brumaire,  year  IV,  was  really  the  work  of  Merlin, 
a  prodigious  task  for  one  man.  And  it  exhibits  a  character  in 
strict  conformity  with  its  origin.  It  would  be  difficult  to  find 
a  composition  with  parts  forming  a  more  harmonious  whole.  We 
feel  that  the  backing  and  filling  of  parliamentary  commissions  has 
had  no  share  in  this,  and  that  the  brain  of  a  capable  jurisconsult 
is  responsible  for  this  comprehensive  law.  No  law  could  be  more 
punctilious  and  minute ;  it  increases  the  safeguards  of  the  defense, 
and  traces  step  by  step  the  path  which  ought  to  be  followed ;  but 
at  the  same  time  it  unconscionably  multiplies  the  protecting  for- 
malities, so  that  the  magistrate  can  make  no  progress  in  the  midst 
of  nullities,  ready  to  bar  his  way.  \o  law  has  ever  regulated 
more  logically  the  questions  for  the  jury,  and  that  part  of  the 
Code  of  Brumaire  is  no  less  ingenious  than  the  delicate  and  learned 
comjKisition  of  tlic  Roman  Formulfe :  bnt  the  junirs,  still  more 
than  the  magistrate  we  have  mentioned,  are  bound  to  find  them- 
seh'cs  at  u  loss  before  this  o\er-learned  apparatus,  Iwfore  these 
really  ccunplicatal  simplifications.-    We  know  that  this  theoretical 

I  SittinB   of  ;iOth   VfruIC-miaire    (Journal  des  Df bats,    No.  1124,    pp. 

'  S>'i'  Arts.  373-379.  Tliis  is.  as  wo  know,  the  system  of  speeific  issues 
carrii'il  to  extromt's.  In  ri'ality,  the  Oidc  of  ßrumairt*  made  little  innova- 
liim  on  this  jwint.  As  I'lscwhcro,  the  pri'ci'pts  incliidod  hy  the  conslitu- 
«rils  in  their  lnstrui;tioii  as  to  the  jury  of  21st  October,  1791, were  iocor- 
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miisterpircc  was  found  to  be  cxcottlitigly  drfcctivc  in  praclio'; 
this  aiimirable  marhiiiery  had  been  conceived  witlioiit  liikitif; 
the  inevitnl>l(>  friction  into  uccoiint.  But  it  iä  not  from  that  pdiiit 
of  vifw  Wf  would  study  the  Code  of  Brumairc;  wr  miist,  almve 
all.  fin<l  out  if  it  nbsolutcly  rontinuca  the  tendency  of  the  Iaw-  of 
1791,  discardiny  to  the  same  extent  the  rules  of  the  old  French  liiw. 
There  was  m»  cliatiRi'  in  tlie  broad  fewturtw;  but  important  ultrra- 
tioiis  were  made  in  the  flctads.  Some  of  tile  excessive  principles 
nHiriiieil  in  the  Law  nf  17*11  were  somewhat  pnllintcd.  and,  upon 
certain  points,  a  partial  return  to  aiicJent  tradition  was  notieeahle. 
We  find  one  distinction  in  the  intrtxlortory  articles  of  the  fcxle 
of  Bnimaire,  a  Fiindamentiil  a\ium  of  the  ancient  luw,  nholished 
by  the  Law  of  1791,  the  distinction  of  the  public  action  from  tiie 
civil  uction. — "Art.  5;  The  objcet  of  the  public  actlyn  is  to 
puniuh  injuries  to  social  order.  It  h  essentially  a  function  of  the 
people.  It  is  exercised  in  their  name  by  functionaries  appointed 
for  that  pur|H»9e.  — -  .\tI.  0:  Tlieobjt-et  of  tlie  civil  action  i»  repara- 
tion for  the  damage  caused  by  the  offense.  It  belongs  to  those 
who  have  stiffercd  the  damagr.  —  Art-  8:  The  civil  action  may 
l>e  protiecutcil  at  the  same  lime  and  before  the  same  judges  as  tlie 
public  action,  or  separately."  The^  are,  almost  verbatim,  Arti- 
cles 1  and  3  of  »ur  Code  of  Criminal  Kxamination.  but  the  same 
thitif;  was  said  under  the  rule  of  the  Ordinance,  and  in  the  "  Idfe 
dc  la  justice  criminelle,"'  for  example,  witli  which  Jousse  prefaces 
hi»  Commentary,  we  find  tlie  distinction  expnssei)  in  identical 
terms.'  From  that  time,  as  a  matter  of  fact,  the  popular  accusa- 
tion, instituted  by  the  Law  of  1791,  disappeared.  The  rights  of 
private  Individuals  in  tlie  prosecution  are,  no  doubt,  still  very- 
important.  The  civic  denunciation  remains  in  the  Code  of  Bru- 
mnire  with  nil  it»  elTectivene>»  (Arts.  87-93).  llie  denunciators 
and  the  coniplainanU  no  doubt  still  participate  in  die  drawing  up 
of  the  indictment  (Arts.  224-2271."  But  we  know  that  now  the 
private  party  acted  merely  for  the  purjMxse  of  obtaining;  damaj^es 
(Art.  43(1);  this  leading  principle  was  dearly  laid  down,  that 
the  actinn  for  (irnal  satisfnctiim  belonp;  only  to  the  pcojdc  and 

pomlcd  inlhal  lair.  \Vi>  nnsv'ovr'r  iKttdetniN,  ivhirlinre  tobofouiid  iiittll 
tbo  trcatiM-H  u|m>u  rriniiaiU  pruccdun.-. 

'  l'n£f  xxiii :  "  In  oiu"  jirm-iice  ivro  clo.'cwii  of  ikthoiw  coaeur  in  l!»-  pun- 
iühiariil  ut  i-nint'K:  I'^ri'l,  tin-  {irivao-  pn»M*iit<ir,  k'Iki  Hitiiiiii  rtiimmlioa 
Tor  tho  trifpa^u  riniiiiiiiti«<rl  neniiiüt  bi)ii,  and  Iüh  dainages :  Sooond.  Ihu 
public  prostteuior.  wlio  pri)«'"«!*'«  thp  punishmi>Dt  of  the  erimp  »ad  the 
aentenoc  tu  tin-  pititi-tlnntut  it  ment». 

'  ll  appt'ikn.  U'jwt-vtT.  aa  vc  «bull  «lAl«  l»t«T  on.  tlia^t  the  ^!v&le  proDe- 
eiitor  can  do  longer  ilinf  tly  |>ut  thv  jury  at  aci-uaation  id  aation  ;  lo-  in  net 
nddre«»  bimsvlT  to  tbe  diivctor  or  the  jury. 
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the  functionaries  chosen  by  them,  a  principle  which,  still  obscure  in 
application,  is  subsequently  to  bear  fruit ;  it  contains  the  germs 
of  the  reconstitution  of  the  public  prosecutor. 

The  Code  of  Brumairc  retains  tiie  officers  of  judicial  police 
instituted  in  1791,  tlie  justices  of  the  peace  and  the  officers  of  gen- 
darmery ;  but  it  adds  to  the  list  the  police  commissaries  and  the 
wardens  of  fields  and  forests.  For  the  first  time,  the  directors  of 
the  jurj-,  who,  down  to  that  time,  were  merely  examining  magis- 
trates in  the  second  degree,  could.  In  certain  cases,  prosecute  crimes 
and  take  cognizance  directly  {Arts.  21,  140,  and  142).  Tlie  law 
established  a  certain  hierarchy  among  the  police  commissaries 
and  the  wardens  (Arts.  2,  5-47).  They  still  confused  in  their 
hands  the  prosecution  and  the  examination ;  they  acted  "  either 
upon  an  official  denunciation,  or  upon  a  ci\ic  denunciation,  or  a 
complaint,  or  officially."  The  denunciator  who  signed  hia  civic 
denunciation  and  affirmed  that  it  was  not  dictated  by  any  personal 
interest,  thereby  compelled  even  the  police  officer  to  issue  a  war- 
rant of  production  (Art.  90),  but  he  could  not  directly  put  the  grand 
jurj-  in  action.  As  for  the  complaint,  it  obliged  the  justice  of 
the  peace  to  hear  the  witnesses  produced,  but  that  was  all.  This 
magistrate  could  refuse  to  proceed  further.  In  case  of  refusal, 
the  complainant  could  no  longer,  as  formerly,  move  the  grand  jury 
to  action.  He  could  only  appeal  to  the  director  of  the  jury  (Arts. 
08  and  147).  This  provision,  again,  recalled  a  principle  of  andent 
law,  namely,  that  the  judge  is  not  bound  by  the  complaint. 

The  chief  officer  of  judicial  police  was  always  the  justice  of  the 
peace.  lie  performed  the  most  important  part  of  the  prehminary 
examination  ;  for  the  results  at  which  he  arrived  were  subsequently 
obligatory  on  the  director  of  the  jury,'  Tlic  Law  of  1791  was 
exceedingly  brief  regarding  tliis  examination  ;  the  Code  of  Offenses 
and  Punishments,  on  the  contrary,  goes  very  fully  into  details. 
Articles  102  to  i:il,  devoted  to  this  subject,  are  grouped  under  the 
headings  of  "  ofHciiil  reports,"  of  "  hearing  of  witnesses,"  and  of 
"  documents  of  conviction,"  Many  of  them  were  subsequently  to 
pass,  witii  slight  alterations,  into  the  C<m1c  of  Criminal  Examina- 
tion. The  rules  as  to  the  official  reports  aii<l  the  hearing  of  wit- 
nesses were  a  strangely  ]>erfectcd  imitation  of  Titles  1\',  \,  and  Vl 

'  Art.  242:  '"  The  (iirr<'tor  of  the  jury  has  no  right  lo  invest isratf  whether, 
in  a  proceeding  brought  by  an  offi(!er  of  thf  judieial  polit^e,  relative  to  an 
odensp  entuiliug,  by  its  natun',  eiirporal  or  deerading  punishnieiU,  the 
eircumstanecs  or  (he  proofs  arv  or  ai^  not  serious  enough  to  determine 
upon  a  prosecution;  and  he  cannot,  on  that  pretext,  refuse  to  draw  up 
the  indictment." 
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of  the  Ordinance  of  1070.  Tho  testimony  of  the  witnesses  waa, 
a»  formerly.  nMiucwi  tn  writing,  on  a  separate  caJiier.  The  wit- 
nesses were  heard  separately  and  apart,  hut  the  new  law  ordained 
th&t,  if  the  aoeu-^d  wtis  already  under  arrest,  the  deposition  should 
he  taken  in  hi»  presence  (Art.  1  Ifi) ;  and  if  he  was  not  arrested 
until  afterwards,  the  justice  of  the  peace,  before  interrogating  him, 
should  grant  liiin  a  perusal  of  the  depositions  talccii.  without  giv- 
ing him  a  vu\>\  (Art.  UG).  These  precautions  already  indicate 
that  writing  is  in  future  to  play  n  more  important  role  in  the  pro- 
cedure than  in  the  past. 

The  warrants  were  the  subject  of  Articles  3G  to  SO.  The 
Law  of  17Ö1  recognized  hut  two,  tliat  to  bring  the  accused  before 
the  court  C"  d'amener  "),  and  the  writ  of  attachment ;  it  did  not. 
in  repressive  matters,  allow  of  citation  pure  and  simple,  anäloi:^us 
to  the  sumnioii.sc»  of  tlie  civil  ])r(K-cdurc,  showing  iW'lf,  in  that 
respect,  more  severe  than  the  (Irdinance.  which,  along  with  the 
decree  of  arrest,  placed  not  only  the  personal  ritation,  but  the 
decrciT  of  .■^uuimuiw  to  Ik;  heard.  Tlie  Co<lc  «f  Bruniaire  iiitriK 
<luc.-ed  a  new  warrant,  in  the  nature  of  a  simple  citation,  that  of 
appfarnm-F:  hut  its  «se  vas  very  restricte«!.  The  warrant  for 
prwluction  or  to  cause  to  appear  ("  d'amencr  ")  was  always  the 
first  to  he  issued ;  but  when  the  accused  had  obeyed  this  warrant, 
if  the  offenne  was  punishable  "  by  u  fine  above  the  equivalent  of 
three  days*  work"  the  justice  of  tlie  peace  "onlcrcd  theaix:used  to 
appear  on  a  specified  day  before  the  director  of  the  grand  jury," 

The  case  piLssed,  as  formerly,  fn»m  the  justice  of  the  peace  to 
tlie  director  of  the  jurj' ;  that  magistrate,  chosen  by  rotation  every 
three  months  from  among  the  judges  of  the  district  court  (Arts. 
171.  211),  at  the  same  time  held  the  pcwition  of  president  of  tlifi 
police  correctional  court.  He  carried  the  e.\amination  that  had 
been  commenced  to  its  completion.  He  interrogat«!  the  accus<-d 
within  twenty-four  hours  of  his  arrival  at  the  dejinrtmental 
prison,  and  caused  a  note  of  his  replie»  to  be  made.  I  le  could  also 
hear  new  witnessi-s,  but  on  this  oocuaion  the  hearing  did  not  take 
place  in  the  presence  of  the  accuse<I.  llic  law  provided  that  the 
director  of  the  jur>'  "  shouM  take  their  statements  secrrllg  and 
liavc  them  written  down  by  the  clerk  of  court  "  {Art,  225).  That 
done,  after  having  stated  tliat  the  procedure  was  in  order,  he 
issued  an  order  ("de  renvoi")  to  remand  the  accused  either  to 
tlic  court  of  correctional  police,  or  before  the  grand  jury  (Arts. 
219.  220).  AH  these  ordinances  must,  on  [lain  of  nullity,  be  pre- 
ceded by  the  coiiclu.sion*  of  tin-  commissary  of  the  executive  power, 
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an«!  within  three  days  an  ahsiract  o(  them  niui^t  t>e  ilclivered  to 
the  public  accuser.  As  wc  already  know,  the  director  of  the  jury 
could  not  Lisue  an  order  of  "  not  found  "  based  upon  the  insuffi- 
ciency of  the  charges,  when  the  process  had  bt-eu  tratwmittcd  to 
him  by  an  offieer  of  the  judieiul  police.'  Fvr  the  momoit  no  re- 
course as<iii>^t  thes«  orders  va»  possible. 

The  riirector  of  the  jury  must  also  decide  upon  requests  for 
provi«orial  lÜH-rly.  Aceynrjing  to  the  principles  latd  down  by 
tlie  Ijiw  of  1791,  the  ("ode  of  Bnimaire  decided  that  setting  at 
liberty  was  a  matter  of  right  whenever  the  eventual  punishment 
was  merely  degrudiiiK  or  correctional,  subject  always  to  llic  bond 
of  a  solvent  bondsman,  who  must  deposit  ^00(1  livres  (Art.  222). 
If  a  crime  involving  »fOit-tive  punishment  was  concerned,  pr». 
visional  liljerty  was  never  allowed.  It  was  either  a  matter  of 
right  or  it  wa»  not.  'Ilie  power»  of  the  director  of  the  jurj-  were 
then  completed  and  iletailet!  by  the  ('nde  of  Offense»  and  E'nn- 
ishmentt«.  The  examining  judge,  who,  later  on,  was  to  be  dis- 
tinguished from  the  director  of  the  jury,  was  already  detaignated. 
Sinie  features  of  the  new  plan  are  bommed  from  the  cdd  law  ;  the 
hearing  of  witne!t.scs  seerctl^',  for  example,  and  the  conclusions  of 
tJie  commissary  of  the  govenuneiit,  prior  to  the  orders. 

.After  the  order  "de  renvni,"  sending  the  awused  before  the 
grand  jury,  the  director  of  the  jury  drew  up  the  indictment,  the 
private  psrty  purtlclpating  under  the  same  conditions  us  before 
(.\rts.  22fi'2X0) ;  and  he  immediately  eommunit«teil  it  t*i  the  com- 
missary of  the  executive  power,  who  put  his  "  visa  "  on  it  (Art. 
230}.  The  procedure  before  the  grand  Jury,  as  set  out  in  the  Code, 
was  not  altere«!.  The  director  of  the  jury  explained  to  the  jurors 
their  duties,  and  read  to  tlicm  a  long  instrut-tion.  the  text  of  which 
has  passed  into  the  Code  of  Criminal  Bxjimiimtion.  Then  the 
commisHJiry  nf  tlie  executive  power  read  the  documents  of  the 
procedure,  with  the  exception  of  the  depositions  and  the  int*Tmga- 
tHHis;  the  witnew^s  ami  the  party  complainant  were  heard. 

If  the  jury  decided  that  there  were  grounds  for  prosecution, 
the  director  issunJ  an  onlcr  of  am-st  against  the  Bcciiscfl  (unleöa 
he  bad  been  admitted  to  bail*),  hy  virtue  of  which  he  was  conducted 

*Xo  doubt  hvouutd  decide  that  there  wai  do  EioaDd  of  promctillon. 
when  hv  «a«  invoked  liy  Ih»  jiarty  cumplainaiil,  in  appmlios  frooi  th» 
ivfiDuU  to  aol  4i]>piKW^  hv  till-  jnsTiiv  nf  Vu-  pcocA  (Arl.  OS},  or  when,  by 
«xcvntion.  br  h*(l  lui'ti  nWf  .ipoiitnnnnunly  t»  iH'fcin  tb«  proüAculion. 

*  In  ill«  ÜKISC.  thi-  ilirw-tor  u«iiitl  an  or«er  viijuming  the  aecuaed  topc»- 
Mtnl  liimiurlt  t'cfun-  \\u-  rnmiiinl  coutI  »t  »U  the  »tep«  of  the  proocvdiag*. 
«ad  to  remain  iu  the  phtw  wht-Tr  Iho  eourt  site.  (Art.  2&7.)  Tb«  w 
rai):ntnent  iliil  ii»i  lerminule  tlie  [>niviaional  froodom. 
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to  the  oourt-hoiiae.  There  he  was  notified  of  the  order  of  arrest 
and  tlie  indictment  (Art.  259).  From  timt  time  tlie  action  was 
carried  on  bt-forc  the  criminal  court.  There  was  little  change  in 
the  rompntiition  of  thp  criminal  court.  "  It  is  composted  of  a 
president,  a  public  accuser,  four  judpes  taken  from  the  civil  court, 
tile  cuininissHn,-  of  the  executive  power,  attached  to  the  s«mc  tri- 
bunal, n  deputy  specially  appointed  for  him  hy  tlie  executive  di- 
rectory for  senice  in  the  criminal  court,  and  a  clerk  of  court  " 
(Art.  226).  The  public  accuser  did  in»t  intervene,  as  in  the  past, 
until  after  tlie  arraignment  (Art.  27S) ;  although  he  had  the  super- 
intendence of  the  various  officers  of  the  judicial  police,  he  did  not 
have  che  direct  prosecution  (Art,  2.S3).  However,  he  could, 
henceforth,  receive  denunciations  and  complaints,  not  only  from 
the  various  authorities,  hut  also  from  private  citizens  (Art.  281) : 
"  he  transmits  them  to  the  officers  of  judicial  police  and  sees  that 
tlicy  «r<^  followed."  W&s  tliis  a  sur\-iva!  nf  the  system  in  which 
tlie  kiii(!'.>i  pnxrurator  was  siweially  charged  tn  receive  the  denun- 
ciations? Tlie  commiäsary  of  the  executive  power  still  retained 
his  other  function  of  public  prosecutor;  b«  made  the  rcquiütioiiä 
by  virtue  of  the  law  (Art.  293). 

The  president  of  the  criminal  court  interrogated  the  accused 
within  twenty-four  hours  after  hisarriviil  at  the  court-house,  and 
tlie  official  re|K)rt  of  the  interrocatiini  had  tn  Iw  "  added  to  the 
documents"  (Art.  315).  The  public  accuser,  the  private  party, 
and  the  accused  were  entitled  to  a  lieiiriii^  of  new  witnesses  before 
him.  It  was  only  tlien,  eontrarj-  to  the  Law  of  1791 .  that  the  regu- 
larity of  the  proceedings  was  solemnly  verified.  The  commissary 
wrote  upon  the  liidietnu-nt  the  words,  "  the  law  authorizes"  or 
"  the  law  forbids,"  and  it  was  the  presideiifs  duty  to  assemble 
the  court  witJiin  twenty-four  hours  "  to  decide  in  court  upon  tbe 
legality  or  illegality  either  of  the  warrant  of  arrest,  or  the  exam- 
ination "  (Art.  326).  If  a  nullity  was  discovered,  the  court 
tirdcrcil  matters  tn  be  taken  up  anen*  at  the  point  of  the  earliest 
null  document. 

The  Code  of  Brumnirc  dealt  minutely  and  at  length  with  tlie 
proecedin^s  U-fon-  the  trial  jurj-.  It  wa.s  the  development  of 
institutions  unknown  to  the  old  law,  and  It  gradually  became  pre- 
cise and  regularized,  without  borrowing  anything  from  a  legal 
»>'ste-m  which  had  never  had  a  i«r>-.  What  place  did  the  Code 
make  for  the  written  procedure  in  this  final  stage  of  the  action? 
The  Ij»w  of  IT'Jl  ha<i  pushed  to  an  extreme  the  fear  of  seeinj;  writ- 
ing iiuiuuule  itM;lf  intcj  the  pn)«rdurp  by  jurors.     \MiUe  main- 
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taining  firmly  the  principle  of  oralitit,  thtr  new  law  was  Ipss  cxHu- 
sive.  Not  onlj"  had  the  preparalfiry  and  written  e^n  mi  nation 
increased  in  importance ;  but  a  place  was  made  in  the  trial  for 
tin-  pnxliK-lioit  of  thcM^  ivrilinns.  I'ntil  then  these  d<H-iitncnts 
liiul  only  Wen  communicated  to  the  public  accuser,  who  alone 
gathered  information  from  them :  henceforth,  thoy  are  communi- 
cated to  the  atniscd,  who.  Iiy  their  uieun»,  with  the  uitl  of  hi» 
onun.sel,  can  bring  together  the  elements  of  his  defense;  a  plan 
of  defense  was  ss  possible  as  a  pin»  nf  attack.  Tlie  texts  are  pre- 
ci.se.  Article  319  say».  h()eaking  of  the  dejxisitiun.'i  taken  by  ihc 
president  of  the  criminal  court :  "  They  shall  be  ci)mnuiiiicut4-d 
to  the  ptiblic  necu.'ier  and  to  the  accused  on  piiin  of  nullity  of  nil 
subaequent  procetiiiii^."  And  -A^rticle  ;i20  adds:  "  The  accused, 
after  his  intcrrugatiun.  receives  in  the  same  way,  and  under  the 
same  unction,  a  copy  of  the  other  dociimcnb  of  the  procedure. 
Tliis  copy  i^  dehvered  to  him  n^itis  by  the  clerk  of  court."  Sotne 
of  the  de]  »OS  it  ion»  were  already  known  l«  the  accused;  thotie 
taken  by  the  justice  of  the  peace  had  been  read  to  him;  htit  he 
was  ignomnt  of  the  contexts  of  those  collected  secretly  by  the 
director  of  the  jury.  This  written  procedure  w«»,  to  »  certain 
extent,  to  fif^ire  in  the  trial.  Articles  '.]65  and  36G  state  in  effect : 
"  Article  Illi.") ;  .\o  written  deposition  of  witnesses  not  present  in 
court  i-an  be  read  to  the  jurors."  "  Article  300;  As  to  wriltm 
statements  which  the  witne^ises  prc^nt  have  made,  and  written 
notes  of  the  interrogations  to  which  the  accused  hn-K  been  subje<'tcd 
before  the  |M)licr  olficvr,  tl«:  <Urector  of  the  jury,  ami  the  president 
of  the  criminal  court,  nothing  but  what  is  necessary'  to  bring  to 
till"  imtice,  I'ilher  of  thf  witnewes  or  of  the  accused,  the  variations, 
contradictions,  and  dilTerences  which  may  Ik'  found  iK-twit-n  what 
they  say  before  the  jumrs  und  what  tbey  »aid  prevnousiy,  can  be 
read  in  the  mursp  nf  the  trials."  Mnnlly,  In  pur^naiicc  of  Article 
•i&'i,  the  pre^idi^nt  pul&  Itefore  the  jurors  "  all  the  tlocmnenta  of 
the  action,  with  tlie  exception  of  written  statements  of  the  wit- 
msses  and  written  interrojiationw  of  the  accused. "  Such  was  tlie 
conihinntion  by  which  Merlin  had  iliou^ht  to  utilize  the  prelimi- 
nary vxaonnatiun  in  the  oral  procedure.  It  was  a  wiae  compro- 
mise, and  it  has  tiinicd  nut  tliat  these  rules  have  been  nimost 
definitive;  these  provisions,  somewhat  mmiitied.  have  passed  into 
the  Code  of  (_'rimiiuil  Kxaniiuattou. 

The  doctrine  of  moral  pHmf^  was  maintaine<l  with  more  firmness 
than  ever.  A  long  iaMruclion,  de:sipned  chieliy  lo  briu);  them  to 
the  notice  of  tlic  jurors,  was  required  to  be  read  to  them  by  the 
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president  ami  posted  conspiciiouily  in  the  jury  room.  Tlie  metliod 
of  crmpusing thf  trial  jury,  thcsysttm  iifchiillfnspsfArts.  5(12-512), 
llip  miijority  by  which  the  verdict  should  Kp  rendered,  and  the 
mode  in  which  the  jurors  gave  tlieir  opinion,  and  finally  the  appeal 
I«)  quiish,  ri'inaiticd  very  nt-arly  «'s  tlit-y  were  in  thi*  Law  of  1701. 

Ill  the  procedure  for  oitntumacy,  the  Code  of  Offenses  and 
Punishments,  like  the  Law  of  1791.  to  a  eertain  extent  reflected 
the  provisions  uf  the  old  law.  Aklum^h  there  were  jurors,  the 
witnesses  were  not  heard ;  their  written  deijositions  wore  reiid 
(Art.  471).  The  appearance  of  the  condemned  within  tJie  pre- 
scriptive i«-ri«id  of  twenty  years  I'/W"  ftfl»  extinRui^hed  the  jndg- 
ment.  and  the  proecedinßs  went  on  in  cotnnoon  form,  subject  at 
that  time  to  the  Hdnii>Kion  of  an  exception  to  the  pnnripir  pro- 
hibiting the  reading  to  the  jury  of  the  depositions  of  ab^-iit  v>i{- 
iiesses.  "  Article  477.  The  written  depositions  of  witnesses  who 
have  rtied  during  hi^  (the  enntuinax»)  alisence  shall  be  read  to 
the  jurors,  who  will  give  them  reasonable  consideration,  «Iways 
bearing  in  miixl  that  the  written  proof»  do  not  niuiH-  control  their 
decisions,  but  are  to  lie  used  only  iiifuriimtively." 

The  court  of  correctional  police  was  coiBi«ise<l,  according  to  tlie 
Code  of  Uruniaire,  "of  the  director  of  the  jury,  who  presided, 
and  two  justices  of  tlie  peace."  It  took  oflii*  either  by  xirtue 
of  the  order  of  "  renvoi  "  of  the  director  of  the  jur\-  after  prelim- 
nary  examination,  or  of  the  direct  citation  of  the  injured  party, 
who  thus  acfiuired  a  new  riüht.  This  citation  inuüt  invariably 
be  previously  indorsed  (*'  visi  ")  hy  the  director  of  the  jur>',  who 
had  to  a.Hsure  him^lf  that  he  hud  before  him  a  correctiuiuil  <ifreii.>e 
(.\rts.  180-182).  Appeal,  always  possible,  was  taken  to  the  crimi- 
niil  «nirt  (Art.  19S).  The  right  of  api>cal  helnnged  tn  the  con- 
demned, the  civil  party,  the  commissary  of  the  executive  power, 
and  the  public  accuser  of  the  department.  The  majority  of  these 
ruli-:!,  as  well  as  tho«;  settling  the  prnccdurc  cither  in  the  finst 
instance,  or  on  appeal,  have  ]>as^ed  into  the  (.'ode  of  Criminal 
Rvaminatioii.  The  municipal  police  court  was  eomposed  of  tlie 
jufilice  of  the  ()Ciicc  nrwl  twr)  iwsessors  (Art.  L*il) ;  the  proöecution 
took  place  either  at  the  request  of  the  commissary  of  the  executive 
power  attached  to  the  muiiiciiml  eommission,  or  at  that  of  the 
injured  parly.  Theexamiiuition  always  took  pUcc  in  open  court; 
there  was  no  appeal. 

The  Code  nf  Offenses  and  Pimislimerls  had  really  made  few 
«Iterations  in  the  rules  laid  ilown  hy  the  Law  of  1791.  An  un- 
questionable tendency',  however,  existed  in  it  to  make  the  prelim- 
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inary  examination,  secret  and  written,  the  important  prelude  to 
the  proceedings  before  the  jury.  Very  soon  a  further  step  was 
destined  to  be  taken.  France,  wounded  and  weary,  lost  her  in- 
terest in  the  liberty  for  which  she  had  suffered.  By  a  violent 
reaction,  she  returned  to  the  principle  of  authority.  She  then 
turned  her  eyes  towards  the  institutions  of  the  ancient  monarchy  ; 
and  little  was  lacking  to  put  the  Ordinance  of  1670,  almost  as  it 
had  been  amended  by  the  legislators  of  1789,  into  its  old  place 
among  our  laws. 


436 


TiTb*  I.  Cb-  hi]     the  d^^m 


a  I 


Chapter  III 
THK  UWS  OF  THE  YEAR  IX 


1 1,     law  of  7tti  Pluviflse.  Ytw  IX. 

The  Magi>*(r£ilBpi  of  Dei«?tivi' 
Poli'.'p.  itcx'on »'liluiion  of  ihe 
Public  Promviilop.  (^liAiigve 
in  tbii  bluunititttioa. 


5  2.    The  Jury  put  to  Trial :  PnliUoal 

Pasäon;  Brigaudaec. 
j3.    Law    gf   IStJi   PluviSw,    Y««r 

IX.     The  Special  Tribiioalfi. 

Kcvivül  of   ÜK    '■i'rtv6lal" 

Court«. 


§  t.  Lav  of  Ttb  Pluviose,  Tear  IX.  The  H&Klscratea  of  Detective 
7oUee.  Public  Proioeutor  Reconstituted.  Changeg  in  Exami- 
nation. —  CriniiiiftI  prtiwrluPf.  iiHürj;anizi'il  by  ihv  fixlt-  of  Brumitiiv, 
year  IV,  wfl,sfifstiiic<]  vcrysiMHi  tiiundcrgrinidicalcliangiri.  In  prat"- 
tice  it  hail  shown  itwif  ineffectual  for  repression.  Tliis  was  |>ortIy 
duo  to  the  c-nft'cbletnent  of  the  proseoution  and  the  preliminary 
f.\iiinimi  111)11.  but  it  was  due  prinHpally  l«i  the  enviromm-nt  in 
which  the  institution  of  the  jury  did  its  work  at  the  witset.  Per- 
verted by  politiral  passions,  powerless  to  cope  with  the  brigandage 
nrhicl)  spread  over  a  whole  section  of  Francr,  its  riestruetion  in 
the  terrible  crisis  whirh  shook  the  country  at  that  time  was 
assured.  To  the  desire  for  progress  succeeded  an  overwhelming 
need  of  rest,  and  tlie  diöiculties  of  tlie  present  well-iiiKh  jiave  the 
victorj-  to  the  past. 

An  early  amendment  of  the  rules  of  criminal  procedure  was 
brought  about  by  tJie  Constitution  of  the  22d  Frimaire.  year 
Vlll.  It  combined  the  duties  of  the  public  scvuser  and  those  of 
the  comniissarj'  of  the  executive  power  attached  to  the  criminal 
court ;  and  the  functionary  to  disappear  wr.s  he  who  took  his 
title  by  ejection.'  l*lie  old  office  of  publit:  pmscciitor  ap|>carcd 
in  it»  entirety  at  the  bearings  In  the  eriminal  courts ;  but  it  wa3 
of  more  imiK)rtanee  still  to  reconstitute  it  fundamentally,  and 
hand  over  tn  it  the  pntsecution ;  and  ihut  wus  the  work  of  the 
Law  of  7th  Phivißse  of  the  year  IX, 

This  Law  did  more.  It  nt  the  same  time  reorgtinized  the  pre- 
liiuinar>-  cxaminntion,  followiiif;  a  ty|K>  which  bore  u  »tmiiK  re* 

"  Const,  of  22d  Frimairt'.  Art.  lit.  The  Law  of  27lh  Ventöso.  ArU  S5, 
altuwtKl  of  the  ap|)oinInicnl  of  n  deputy  to  ihi«  eommitisiuiipr.  iti  thos« 
town»  wlivr«  th«  go^L'mrueiit  Ihou^bt  it  benotidal. 
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semblance  to  the  old  procedure,  and  materially  altered  the  pro- 
ceedings before  the  grand  jury.  "  The  dominant  idea  of  the  bill," 
said  Thiesse,  chairman  for  the  bill  in  the  Tribunate,  "  is  the  idea 
of  a  public  prosecuting  party  and  an  examining  judge,  with  a 
distinct  distribution  of  their  duties,"  '  It  created  in  each  arron- 
dissement  deputy  governmental  commissaries,  true  state's  at- 
torneys, appointed  by  tlie  First  Consul  and  revocable  at  will 
(Art.  2-1) ;  they  were  deputies  of  the  commissary,  in  the  same  sense 
that  the  king's  attorneys  had  formerly  been  deputies  of  the  at- 
torney-general. 

They  were  charged  not  only  with  the  search  for,  but  with  the 
prosecution  of,  all  correctional  police  offenses  and  all  crimes  (Art. 
1).  It  was,  henceforth,  their  duty  to  receive  denunciations  and 
even  complaints  (Art.  3).  The  justices  of  the  peace  and  oflScers 
of  the  county  police  still  retained  the  right  to  receive  them  also, 
but  these  ofBciais  were  placed  under  deputies'  orders,  and  so  be- 
came mere  assistants  of  the  public  prosecutor  (Art.  4) ;  a  role  they 
have  retained  ever  since. 

The  power  of  arrest  was  the  subject  of  new  rules.  The  justices 
of  the  peace  and  officers  of  the  county  police  could  have  the  ac- 
cused seized  in  three  cases :  capture  in  the  act,  accusation  by  public 
rumor  (Art.  4),  and  in  the  case  of  an  offense  entailing  afflictive 
punishment,  provided  there  were  sufficient  presumptions.'  But 
the  agency  ordering  the  arrest  was  bound  to  have  the  accused 
brought  before  the  deputy  with  the  least  possible  delay.  The 
deputy  then  issued  a  warrant  of  commitment  ("  dc  dSpöt  ") 
against  the  accused  and  had  him  imprisoned  in  the  depart- 
mental prison  (Art.  9),  He  had  also  received  the  complaints 
and  official  reports,  collected  or  drawn  up  by  his  assistants,  the 
police  officers. 

This  was  a  new  creation,  whicli  certainly  gave  the  public  prose- 
cutor a  power  lit'  never  had  before.  The  barrier  said  to  ha\e  been 
erected  between  the  examination  and  the  prosecution  was  lowered 
for  him.  All  the  documents  found  their  way  into  his  hands  and 
he  ordered  the  detention  pending  trial.     But,  as  a  counterbal- 

'  Sitting  of  tlie  Tribunale  of  27lh  Ventösw,  year  IX  ("Archives  par- 
lonicntaires  do  18ÜÜ  ä  IKfiO."  vol.  II.  Part  I.  i>.  !l-t);  r/.  "Expose  des 
motifs";  "The  present  bill  constitutes  a  true  public  prosecutor,  who, 
raised  above  all  local  inlluenees  and  consideration,«,  can  display  all  tho 
zeal  and  acti\-ity  demanded  by  his  duties.  .  .  .  The  division  we  hav» 
made  into  what  concerns  the  judgment  and  what  concerns  the  prosecution 
extends  to  all  parts  of  the  criminal  procedure,  and  presents  a  regular  and 
complete  double  system  of  hierarchy." 

'  In  the  first  two  cases,  the  mayors,  "adjoints,"  and  commissioners  of 
police  have  the  same  right. 
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ancc  to  this  power,  the  law  limitiil  its  duration.  Within  twenty- 
four  hours  after  the  issue  of  the  wAiriuit  of  iimimltineiit.  it  whs 
his  duty  to  adx-ise  the  director  of  the  jury,  whu  was  liouiid  tn  "  take 
cogntaaiK'c  of  the  matter  and  to  proceed  therein  with  the  least 
possihle  delay  "  (Art.  ii).  From  tliitt  time  the  eicamimitioii  pro- 
ceeded nearly  in  accordance  with  the  priiicipks  ut  the  ancient 
p.'actice.  The  public  pronceutor  nnd  the  examining  magis- 
trate acted  in  concert,  the  former  ehiirging.  the  latter  deciding 
and  examining  (Arts.  12  and  Vi).  Tliewitnesses  were,  ns  formerly, 
pnHluced  by  the  public  pro«,-ciitor  and  the  civil  party.'  A  most 
important  fart  was  the  reappearance  of  the  secret  prneediire. 
The  witnesses  must  be  heard  "  separately  and  out  of  the  presence 
of  the  accu-st'd."  This  wiui  overtuminic  the  rulcrt  in  force  since 
I7Slt.  Tile  ndcs  as  to  the  iiiterrog»tion  were  changed  jit  the  same 
time.  The  judge  did  not.  «t  the  outset,  give  the  accused  any 
iiifonnatinii  as  to  the  charges  brought  aguiitst  him.  Something 
»till  remained,  however,  of  the  liberal  spirit  of  the  prior  laws. 
After  the  ititermgation.  the  director  of  the  jnr>-  was  obliged  tn 
grant  to  the  accused  a  perusal  of  the  depositions,  and  tlie  latter 

«"ould  insist  upon  Ik-Ihh  interrogated  anew  (Art.  10). 

On  the  eomlusion  of  the  examination,  it  was  comiminicated 
hy  the  director  of  the  jury  to  the  deputy,  who  must,  within  three 
day»,  lotlge  liis  motions  In  writing;-  then  the  examining  magis- 
trate issued  an  order  remini.scontof  the  old  ruling  to  the"  extraordi- 
när}* "  action.  "  According  to  the  various  cases,  and  considering 
the  nature  nn<[  weight  of  the  |>roof^.'*  he  ^'t  the  afeuse<l  at  liberty 
(no  prounds),  or  remanded  him  to  the  police  court,  or  the  police 
correctional  court,  or  the  gratid  jury  (Art.  15).  In  case  of  an  order 
of  remund,  he  grante*l  provisional  liberty,  if  that  was  propt-r 
under  the  old  rules,  or  regiilnrizwi  tlie  detention  |>cnding  trial 
by  means  of  the  writ  of  attachment. 

Tlie  decision  of  the  examining  raagistnittvaa  subject  to  revision, 
however,  at  the  instance  of  the  public  prosecutor.  Wienever 
the  order  was  not  in  conformity  with  the  requisitions  of  the  deputy, 
the  matter  was  nca-««irily  taken  before  tlie  district  court,  which 
«ieeidi-d  it  after  hearing  the  deputy  and  the  diirctor  of  the  jury 
(Art.  10).  The  deputy  cniild  thereupon,  if  he  thought  pniper, 
send  the  documents  to  the  couiuiinsiiry  iittachH  to  the  criminal 
court,  who  put  that  court  into  action  in  the  thinl  instance  (Arts. 

>  Art.  9 :  "The  witniMse«  poiiiled  out  hy  tli«<  cl«puty  ami  hv  the  parl^ 
nomplainant  ahall  be  »ummoned  bv  eilAtinn  of  the  dirvcUtr  «i  the  jury.  *. 
Cf.  '^Ordonnanoe  do  ni70,"'  Tit.  \'.  Art.  I. 

»  Cf.  "OrdoBUanw  ck  1670,"  Tit.  XVl.  Art.  17  et  Mf. 
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17.  18).'  In  the  last  place,  tlie  commissarj-  pould  appeal  to  ihe 
Cijurt  or  CiLv^atioii  ngflinst  tlio  derision  nf  the  criitiinflj  murt.  Ko 
right  of  jijipc'iil  «HI  tijt-  jiiirl  ut  the  aii'useij  waa  anywhere  meit- 
tion«d. 

The  now  Ijiw,  n  complete  Code  nf  prelim iiiar>'  cxn minttion, 
nnHrully  ithfn-d  the  prutrdun*  before  the  praiid  jur.v,  sulwtitutiiig 
the  written  procedure  for  the  oral  procedure.  "  The  indtctment," 
snid  Article  20,  "  is  ilniwii  up  hy  the  deputy  f-ommissjir)*  attflehed 
to  the  rpjniiiial  court ;  the  director  of  the  iiir>'  causes  it,  m  well 
aa  all  the  doeumcnts  relative  to  it,  to  be  read  to  the  jury  in  his 
presence."  —  "The  party  complainant,"  adds  Article  21,  "  sliall 
not  be  heard  Ix-fnre  the  grand  jury,  and  the  witnesses  shall  no 
longer  Ih.-  sunirimned  Wfore  it :  their  depositions  »hnll  be  submitted 
to  it  with  tlie  iiiturroftaticri-i  and  alt  the  d<K>uinentH  in  support  of 
the  indictment." 

It  is  apparent  that  the  Imv  of  7th  Phividse  marked  a  very 
distinet  return  to  the  past.  It  restored  at!  the  sooet.  preliminary 
cxnminHtion  dnipjH-d  hy  the  I  Jiws  nf  1 7',ll  mid  of  the  year  IV.  The 
refortnK  it  brought  about  related  to  the  following  ptnnta :  Ist* 
the  creation  of  a  public  prosecutor  and  an  examining  judge :  2d. 
the  intnxluctiitn  of  the  warrmit  nf  aunmitineiit ;  ltd.  the  hearing 
of  witiic^esout  of  the  pres*uee  of  the  accused ;  4th,  the  sulistitutton 
of  written  prwtfs  for  oral  proeeediiigs  before  the  grand  jurj-.  It 
is  inten>Mtiii^'  to  see  how  each  of  these  feature»  was  pniised  in  the 
debate  before  the  Tribunate. 

Tlie  creation  of  a  public  prosecutor  met  ■with  general  approval. 
Cwitfi.*  Boutteville."  (ioupil-Prefeln.'  Challan."'  Caillemer,"  ChalKil 
de  r.Mlier/  and  Gillet.'  successively  upheld  its  legality  and  its 
ne««!titj'.  Tlie  s.\'stem  preferred  hy  the  men  of  1791  was  not, 
however,  abandoued  witliout  a  contest.  It  found  a  warm  sup- 
porter in  Ganilh.  lie  recalled  tlie  memorable  debate  of  17flO: 
he  invokc<l  the  shades  of  the  famous  orators  taking  |>nr1  in  it, 
whose  fame  had  grown  since  that  time,  and  several  of  whom  had 
added  the  glory  of  niartynUtm  tn  their  reputation  for  wisdi>in. 
Then,  reviving  the  memories  of  the  Terror,  he  pointed  out  the 
dangers  of  a  public  prosecution  intrusted  to  the  go\erning  power." 

'  He  «Hild  nppcftt  "not  only  on  th«  fround  of  juriwlmtional  qunxliooa 
or  the  «rrontxiu«  np|>1i<'nlU>n  <>f  tli*  Inw  to  thv  nuturi'  of  the  atCvUM;  bul  also 
OD  Uieground  of  fluwn  in  iho  I'XnDii nation  or  ttic  prowdiire"  (.Vt.  IS). 

•  I  PluviAse.  ■■.\rrli-  pari,."  /or.  fti..  p.  119. 

'2  Hinii^s*^.  "An-h.  iMirl..'p.  111.  '3  I'luviflw.  "  Atvli.  pari.."  p.  I«. 
»  I  Ptuviöse.  ■  Areh.parL."p.  1211.  •  U  Hliiviflse,  "  Awh.  i>arl.,"' p.  139. 
'3  Pluvi.Vsc.-Arflh.  parl.."p.  149.       »3  PtuviA!:^.  ifcuf. 

•  Siltina  »r  2  Pluvia«-.  ■■  Areh.  p«irl.."'  pp.  l.^"J.  t:M. 
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But  answers  tu  tlii^  were  not  Iiu-kiiiK.  The  liest  reason  given  was 
the  necessity  for  strengthening  the  prosecution.  "  France  has  had 
the  ftital  rx[X-rkTife  of  iiiscpunible  tl'iMirdePs,  fir^t,  the  abseii«-  of 
all  government,  and  then  a  soeiul  tirüaiiisalioii  t(K>  feeble  to  escape 
extinrtioii  or  to  avoid  usurpation."'  Chalxit,  in  refutation  of  the 
subtle  lIuNjries  IwrrttweJ  fpimi  the  Constituent  Afti^embly,  remarked 
that  the  orpanization  then  established  had  totally  disappeared. 
"  Is  not  the  government,  as  it  is  constituted  in  rrance.  in  itself 
the  sole  executive  power?  Tliat  he\uff  .so,  the  execution  of  the 
laws  belongs  to  the  novernmeut  alone,  and  to  it  belongs  the  duty 
of  finding  out  and  causing  tlie  prnsecution  of  violations  of  tlii^c 
laws."  ^  Finally,  Otitet  points  out  with  raueh  plausibility  the 
dangerä  of  the  popular  accusation  which  it  was  desired  to  intro- 
duc«;  into  our  law.  "  We  fi-ar.  in  future,  to  confide  the  prose- 
cution of  offenses  and  its  instigation  to  three  hundred  funcCiOD- 
aries,  yvt  we  are  not  alnnned  «I  the  thought  that  this  power  of 
instigation  at  present  exists  in  the  handsof  three  millions  of  people." 
It  i»  notable  that  two  speakens  attribute«!  the  reconstitution  of 
the  public  pn»secut«r  to  Montesquieu's  influence.  The  authority 
of  the  author  of  the  "Spirit  of  the  Laws."  weakened  during  the 
truubU-d  times,  wa»  ^rettter  than  ever.' 

The  warrant  of  rommitment  met  n-ith  the  most  N-igorous  op- 
position. It  was  a  new  creation,  something  hitherto  unknown, 
äfrveral  speaker»  had  nothing  for  it  but  di.stnut,  and  truly  it  should 
be  acknowle<igerl  tliat  tlu'ir  fears  were  well  founded,  if  wc  think 
of  the  good  luck  experienced  by  this  youngest  born  of  the  warrants 
of  criminal  procedure.  \a  exact  deSnitiou  by  the  law  of  the  forms 
of  this  new  warrant  at  least  was  demanded.'  Gillet,  it  is  true, 
very  ably  defended  the  bill:  "The  warrant  of  commitment," 
he  says,  "  is  a  new  term  in  tlie  Cricnjual  Code,  but  the  tiling  itself 
ia'Tio  novelty.  Thf  preliminarj'  examination,  between  the  time 
of  the  seizure  of  the  uctriised  and  tliat  of  the  issuance  uf  the  writ 

'KiUiriK  vf  'i  Huv-iflne,  p.  14Ü ;  cf.  Gouitil-f'Tt/t'ln.  p.  1-15:  "I  ask  of 
whal  u»f  would  till*  jinwiT  of  brinipag  toe  aocuaaiioo  before  the  iriol 
jtuy  he.  lo  l<hf>  government  if  the  rcsenrrh  nnd  the  proscculion  hrfurt'  Iho 
judg««  cluu^d  «itb  the  exsiiÜDstion  devolved  upon  fuactioiinriv»  iuil^ 
pendent  of  it." 

»  Caitiemer:  sittiniT  »f  2  PltivifiK.  (p,  I3S).  GilU-t;  rittinir  of  3  Plii- 
viAmi.  It  is  curiooi^  to  notiiN-  thfttOAnhnf  Haimit  for  lh»iii(Igei  th»  right,  of 
tnking  itrtioii  rtirivily.  «■  formerly :  "  I  liavi-  ina<]e  u  sM.-uud  f^iivml  ubs««^ 
vntion  ujiun  tin-  hjirm  ii  u-liolc  lo  tlx-  vlTi-ut  tbnl  Ibi'  bill  dofs  uol  leuv«  to 
the  Judioiurj'  auiliorilies  ihv  riKbt  of  tvM<a[vh  aad  proeeeutioo  of  offenaea 
in  cateti  wfaive  I  lit-  i[i>vf  rimifiit  olQoer»  uf^U-ct  or  renjse  to  make  nMorcbes 
or  proBecutioot "  ip.  148). 

•  Conti.  1  Pluvtßse.  p.  120:  Ckabot.  3  PluviAMi.  p.  1-18. 
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of  atla<'hincnt,  15  not  always  so  simple  and  easy  that  it  can  be 
<-arried  throug]i  immediately  and  in  a  breath.  .  .  .  Well,  during 
nil  this  interval,  it  would  be  worse  lliaii  imprudent  to  leuv«  tlic 
accused  at  liberty  .  .  .  the  same  poiiw  officer,  ihepufore,  cxerciiws 
thfee  totally  distinct  powers  upon  the  person  of  the  aceusod ;  Ist-, 
lie  tssm-s  the  wsrruiit  to  bring  the  ai-cused  before  the  Court;  2d, 
he  orders  the  aceiised  to  be  pro\-isionall.v  detained  during  the  course 
of  the  examination  in  a  placr  |K)iiitrd  out  by  him.  ami  that  in 
what  inay  be  ctilli.-d  tliv  warrant  of  commitineut;  ^Ul,  he  isnues 
tlie  wTit  of  attachment.  These  officcra  being  scattered  through- 
out a  multiplicity  of  communes  possessing  no  departmental  pris- 
ons, urc  often  under  tlic  necessity  of  lodging  the  aeeiised  in  »  guard* 
house,  an  inn,  often  in  the  old  seißiiiurial  prison,  and  sometimes  even 
inthevillagelwlfry.  .  .  .  Aceordingto  Artidr  Tttlicaccnsptleoulil 
no  longer  be  lodged  an,>T^'here  except  in  a  departmental  prison, 
and,  kwked  at  in  this  light,  the  warrant  of  e«itnmitrocnt  put  in 
the  power  of  the  ptihlie  pntsvetitor  is,  to  say  no  more,  already 
much  less  irregular  and  alarming  tlian  those  orders  for  provisional 
dftentioii  emanating  from  justiees  uf  the  peace." '  Su  that  tlie 
warrant  uf  conniiitnient.  in  the  upittion  of  t)ie  l^slators.  was  but 
a  means  of  regularizing  a  praetiee.  till  then  illegal,  but  unavoid- 
able. It  was,  in  all  cases,  un  essentially  provisional  and  tcm|Ki- 
rary  expedient,  audit  is  not  difficult  to  understand  why  the  law, 
in  putting  it  in  the  hands  of  the  public  prosecutor,  did  not  require 
that,  like  tlic  writ  of  attaehmrnt,  it  should  state  the  cause  of  the 
arrest.' 

The  secret^'  introduced  into  the  preliminary  examination  was 
»trenuoD^y  eunte^ted.  It  wus  felt  thüt  this  was  a  seriuus  measure, 
and.  we  are  in  fact,  still  under  ttie  threat  of  tlie  decision  then 
made.  Ganilli  wns  its  most  energetic  opponent.  He  showed, 
verj'  eorreetly,  that  iiol  only  the  rules  of  tlie  Codes  of  1791  arHl 
of  the  year  IV.  but  üIaü  those  of  the  Law  of  1789,  were,  in  tliis  re- 
spect, ahandimcd.  "  It  is  proposed  to  you  to-day,  not  only  to 
have  the  dejxtsitions  written,  hut  to  have  them  taken  aeerelly, 
cvc«  when  the  accused  is  un<ler  arrest  and  could  be  present.  It 
is  imiposed  to  you  to  reestablish  a  part  uf  the  secret  pniccdure. 
that  odious  proettlure,  tht?  suppression  of  which  wan  demanded 
by  tlie  Caliiers  of  all  the  bailiwicks,  and  which,  before  the  institu- 
tion of  the  jury,  nitx-ssilated  the  adjunction  of  two  notables  in 


>  Siltinr  of  3  nuviflse.  pp.  156.  IÖ7. 

■  Acnmdinc  lo  CAaUan  ^sitttog  of  1st  Pliividsc.  p.  134).  Ulis  formality 


oufbt,  liomtvur,  lo  be  ob«M^-Ml. 
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every  information.  It  is  pmposed  tn  you  to  make  this  oc^cult 
and  treacherous  procedure  the  foiutdation  of  the  grand  jury's 
dcc-isiun,  and  to  ijifcct  our  critoinal  prooeduit-,  mw  uf  llio  jtn-att^ 
)>le»sinps  of  the  Revolution,  with  one  of  the  greatest  defects  of 
the  criminal  procedure  under  the  Monarchy  1  Such  an  impure 
mixture  caruiut  Iw  made;  an  insuperable  obstudc  intcriioäua 
itself.  There  can  be  no  alliance  between  the  oppressi%-e  forms  of 
the  Monarchy  and  the  protective  forms  of  the  Republic.  They 
arc  naturally  repu[;nunt  to  each  otlicr.  and  cannot  concur  in  hrinK" 
ing  about  the  same  eml,"  '  Remarkable  words  these.  It  was 
clearly  to  the  system  of  the  Ordiniinre  tliat  a  rrtum  was  here 
mnde.  One  important  point  of  difference  existed,  llie  a)nuoum- 
cstion  of  the  charges  tn  the  accused  after  his  interrogations;  but 
that  difference  was  destined  tn  disjippenr  in  the  course  of  a  few 
>'cars.  It  h  perfectly  ci-rlaiii  that  an  cllort  was  made  to  attain 
a  com[>osite  system,  which  wouKl  borrow  from  the  Ordinani-c  the 
prelitninnrj-  examination,  and  from  the  laws  of  the  intermrHia.ry 
pcritHl  tlie  prdw-dure  before  tlie  jurisdictions  of  judKnu-nt.  'V\m 
mixture  was  possible,  whatever  Ganilh  might  say,  as  expcrieiiec 
has  thoroughly  proved. 

Chairman  Thiessf  vindicated  the  new  pro\-iMon  oi  follows; 
"  The  existing  method  is  no  doubt  more  liberal,  but  does  it  lead 
more  certainly  to  the  manife-itation  of  the  truth  ?  -Sueb  is  not  the 
opinion  of  your  commission.  The  situation  of  the  witness  m  the 
presence  of  the  accused  is,  at  Srst,  painful:  and  ealmni-ss  and 
confidence  are  neces-sary  to  him  to  testify  to  what  he  knows, 
which  should  lie  ttone  cuniidential  ly  to  the  mapstrate  :  the  moment 
of  the  trial  proper  will  come  later.  ThewitnTO>*es  und  tbeaccused  will 
then  enter  into  all  necessar>'  explanations,  either  for  the  conviction 
of  the  crime,  or  for  the  maiiifesta.tion  of  innocence.  Till  that 
time  tlie  statements,  like  the  interrogations,  can  be  collected  by 
the  magistrate.  Innocence  can  lose  nothing  thereby,  and  truth 
may  be  the  gainer.  The  same  remarks  ought  to  apply  to  article 
to,  whicli  n-quires  Üic  accused  to  answer  bcfor«  being  aware  of  the 
charges,  and  tlie  examining  magistrate,  in  his  turn,  not  only  to 
make  him  acquainted  with  ttiem  after  tlie  interrogation,  but  also 
to  receive  all  the  answers  which  he  wi&liea  to  make  afterwards 
to  the  charges.  The  first  interr^igation  should  thus  establish  the 
tnitli,  the  second  correct  errors  arising  from  surprise."  '  Gillet 
presented  analogous  »bscn-ations.    "  It  most  frequently  happens 

>  Sitting  of  2  PluviA«»,  p.  137. 
■  Silüng  of  24  VvnUtoe,  p.  &t. 

443 


HI 


rROCEDDRE   SINCE   THE   FBENCB   REVOLUTION      (PAftT  HI 


that  the  accused  is  mtt  prvscnt  wht-ii  tiic  «-itiicsscs  testify  bi-fore 
tliv  poUfc  ofliwr,  for  the  good  reas«ii  that  the  !nfornuitioii  mijtht 
t»  precede  the  warrant  of  production,  and  that  who»  the  witnesses 
arrive  the  ticrUMtl  htts  not  yet  «piH-iin-d.  If,  iKiwrviT,  the  ac- 
cuhlhI  dut'H  happen  U>  be  present,  and  if,  from  that  early  moment, 
when  the  production  of  the  charge»  is  begun,  he  has  his  eyes  und 
ears  upon  the  witHe-we-i  w  Im  tire  developinK  them,  the  inith  thereby 
is  apt  t*i  be  greatly  distorted.  The  witnes:?  is  intimidated,  and 
cxplsins  hiuiürtf  with  less  cuikfidcoce  and  frankness.  .  .  .  Un* 
tnithful  n>plies  are  easily  adjusted  in  proixirtinn  to  the  necessity 
of  each  charge  as  it  cropH  up.  .  .  .  The  (new)  putli  is  clear  siticc, 
in  following  it.  Üie  accused  htis  ulwnys  and  necessarily  cognisance 
of  the  c'liarfp-s  iM-fore  tlie  warrant  of  arrest,  and  ever>-  facility  i» 
allowed  him  to  refute  them."  '  After  ITS'J,  the  point  of  view 
changed ;  the  interests  of  the  prosecution  were  given  precedence 
over  the  rights  of  the  defense. 

Of  «11  the  change«  introduced  by  the  new  law,  the  most  strenu- 
ously contested  was  that  substituting  the  written  procedure  for 
the  oral  procedure  bcfure  the  grand  jury.  That  may.  at  first 
sig^ht,  apiK-ar  surprising,  for  it  apiHur:)  to  us  to-day  to  be  the  least 
serious.  Since  that  time,  we  have  expunged  the  grand  jury  from 
our  lawa,  and  nolmdy  ask»  for  itn  refeitablishmcnt.  Kver  in  Eng- 
land, the  fountry  of  ito  origin,  it  is  n-taintxl  miirc  fnini  force  uf 
tradition  than  from  public  approbntinn.  But  Ulis  up|XKiition  is 
expltcnhle.  if  we  consider  that  thi^  was  a  first  Mow  struck  at  the 
system  of  proofs  establialutl  in  i79l.  "Without  the  orul  testi- 
mony of  witnesses,"  said  (!hal)ot,  "  and  with  »Titten  docnmcnts, 
there  is,  in  reidity.  no  grand  jury.  We  may  dare  to  assert  that 
written  proofs  may  be  sufficient  for  the  jumr*.  but  that  ia  evidently 
tu  recommence  the  fight  bctn-een  legal  proofs  and  moral  proofs. 
It  is  to  raise  the  question  whether  the  procedure  by  jurors  is  pref- 
erable to  the  Ortlinance  of  l(i7ü.  whether,  in  sliort,  tlie  sublime 
institution  of  the  jury  ought  to  be  preser^'ed  or  destroyed,"  vVnd 
the  same  speaker  invoked  his  personal  ex|N-rienoe  as  a  magistrate. 
"  As  a  commiis>ary  under  a  director  of  the  jury,  I  liave  been  pres- 
ent for  three  year»  ut  assemblies  of  grand  juries,  and  I  can  testify 
that  I  have  often  entere«!  without  having  been  «bit-  to  form  a 
definite  opinion  upon  the  merits  of  tiie  ease,  and  if  it  had  l»een 
necessary  for  me,  upon  tlie  mere  perusal  of  the  documents,  to  fulfil 
the  duties  of  a  jun>r,  I  would  have  expericiRTtl  grievous  doubts, 
...    1  rarely  failed  to  leave  tliese  as>cmbiies  better  informed  oa 

■  Sittinc  of  3  Pluv-idsc,  p.  löS. 
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Hk  niaiii  point*  of  the  l-bsc  tliun  I  was  before." '  —  "  ^lait,"  »aid 
another  speaker,  "a\\  the  uatiuiiN  itossessiiiK  trial  by  jury,  tlmt  is. 
tül  free  countries  (for  liberty  ami  that  sai-red  institution  invari- 
ably go  liiiiid  in  liniid),  n.-«k  thf  English,  the  Americar»,  go  as  far 
baek  im  the  time  when  the  Komanit  »till  had  jurors,  and  ask  them 
all  what  they  think  of  a  ttiitten  deposition."  ' 

One  eonsiderntion.  however,  wiu*  of  great  weight  iii  favor  of 
the  bill,  namely,  thai  the  aeeused  was  not  present  Iiefore  tht*  srand 
jur>-.  To  suppress  the  oral  testimony  was  to  put  the  parties  m\ 
a  more  etpial  fnitting.  Tliia  was  brought  fom-ard  by  Challan,' 
Caitleinor/  mid  Gillct,  who  added  other  observations  of  consider- 
ahlc  prartiral  value.  "  It  is  iimdvisiiblc  tliat  thi-  Irstimimy  njiainst 
him  (the  accui^ed)  should  appear  alive,  as  hua  been  »aid,  with 
all  the  sensations  that  render  them  expressive,  while  that  in  his 
favor  only  ap|«'tirs  exprcssi-d  in  writing.  .  .  .  .Aiii-teniid  and  in- 
curable huniaii  malady  urges  the  average  man  to  wish  to  extend 
his  power  beyond  its  just  limits;  so  that  it  often  happens  that,  in 
spite  of  everj'  cure  of  thi"  magistrate  who  inatruets  the  jurors,  the 
latter  are  teinpte<l  by  the  ignorance  of  their  inner  consciousness 
to  substitute  themselves  in  place  of  the  trial  jurors,  ami  that 
they,  in  effect,  deliberate  with  the  same  reaäoning.  and  on  the 
same  grounds,  as  if  they  had  to  pronounce  the  judgment.  The 
method  proposed  leaves  them  one  illusion  less  to  cause  them  to 
make  mistakes.  ,  ,  .  The  fuuelion  of  witnesses  in  criminal  matters 
has  become,  iii  the  present  state  of  things,  a  very  onen>ua  burden, 
since  it  requires  at  least  three  ses.sions  and  as  many  as  five  if  the 
indictment  is  annulled  ,  .  .  we  ought  to  congratulate  ourselves 
on  hu\-iiig,  by  suppressing  the  institution,  at  the  same  time  relieved 
the  public  treasury  and  the  citizens."  * 

In  the  Legislative  Body  the  same  considerations  were  debated 
by  the  speakers  of  the  government  and  of  the  Tribuitate,  The 
Law  was  there  adopted  by  22li  white  balls  against  4S  black. 
We  have  dwelt  at  some  length  on  this  Law  of  the  7th  l'Iuviöse; 
but,  wc  believe,  not  to  an  i»ipn)|HT  excess.  It  is,  in  fact,  very 
important,  inasmucli  as  it  forms  the  natural  and  ncecssary  transi- 
tion between  the  Codes  of  the  intemiedinry  peri<Hi  and  the  Coile 
of  Criminal  Kxamination.  It  mark»  the  point  of  time  when  the 
ordinary  current  of  ideas  changes  its  course.  •■Vtong  wnth  it  re- 
enters into  our  legislation  some  of  the  principles  registered  in  the 


•  Sitlin^or  3  P1uviaw>.  p.  1.52. 
'  BotMii-iUf :   äilting  of  2  Pluvi 
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Orilinun(v  of  1670  aiul  rejwtwl  by  the  Kovohitiun.  This  clement, 
thus  introduced  anew,  was  to  coalesce  with  the  nilea  on  nntl  and 
public  procit-diiigs  forever  sant-tiuriwl  hfforc  thr  trial  jurisdictions ; 
and  that  wax  lo  coiLstitiitt.-  tlie  iiuMlcni  tan,-. 

The  year  IX  witnc^acd  thr  appparaiire  of  another  Law,  which, 
CMlisitlpniig  dint  it  troiitaiiierl  Iiut  trunsiturv  nifjutuir».  w»»  uf  do 
Itss  iriiiKirtancc.  It  res|xnided  to  Ihp  in.-«!  for  security  which 
at  tlmt  time  took  precedence  of  all  other  needs,  and  it  was,  in 
great  |Mirt,  l>urrowed  fnim  the  tcnditioiis  tif  tlu-  uld  law.  ]n  eou' 
rltuliiiK  tlu?  debate  on  the  Law  of  7th  PluviA-ic  iK-ftire  the  Trihu- 
nate,  T7iie>s£  made  a  dUtlnct  ullu^iun  to  tliis other  bill ;  he  declared 
that  "  it  is  in  coa-te^iitetiee  of  linving  neglecte<l  to  f;ivv  all  the  nccc»* 
Bary  expedition  to  the  search  for  and  the  pmsecuiion  nf  crimes, 
that  we  often  l)a%'c  rcaiUTM:  to  extraordinary  institutions,  alwa>'3 
exceedingly  danj^erouH." 

§  2.  The  Jurj  Put  to  Trial :  Political  PMsion  :  Brifandajs.  — 
Political  iML-isifiii.  wluKH-  terrible  eurrcnt  at  this  time  seized  upon 
everj'lhing,  had  swept  «way  the  jury  in  its  flood.  Tliin  was  proved 
in  the  clearest  way  in  the  doluite.  in  the  year  IX,  on  the  bill  us  to 
special  tribunals.  "The  jur)',"  said  Jean  IVhrj'.  "belonged  to 
tlie  dominant  faction,  from  which  its  judgments  reÜRlouslj'  look 
their  color.  It  was  not  a  case  of  facts,  but  of  the  opinions  uf  iwr- 
sons  who  spoke  from  a  misguided  eon-scienee.  It  would  protwhly 
have  taken  u  lon|{  time  to  give  it  that  character  of  imiMrtlality 
which  atniie  inspires  respect  and  reassures  innocence."  '  —  "  Till 
now,"  tfjiid  CIuumI.  "nil  and  sundry  have  been  taken  as  jurora; 
the  (unction  has  bi-en  jwruH-atcU  by  revolutjouarj-  pasajoo.  Till 
now  tlie  judgment  by  jurj'  Ima  licen  neither  tlie  jud^fiucnt  of  God, 
iinr  that  of  the  |M*ople,  nor  \um  it  been  the  '  pnlludinm '  of  liberty. 
It  has  usunlly  Iteen  notliitiK  but  tlie  judgment  of  a  collection  of 
ignoramuses,  and  during  nil  the  time  of  fuvtions  wc  have  been  wit- 
nesses nf  the  scandalous  iniquity  of  the  •diameless  awjuittal  by 
Ute  faclionists  of  their  accomplices,  though  men  of  the  moat  ne- 
farioiut  charncter,  and  the  remorseless  destruction  of  their  ene- 
mies." *  —  "  The  temporBr>'  juries  of  the  year  II  were  no  loss  fertile 
in  asaaasinatioi»  than  the  permanent  jur>'  of  the  revolutiomiry 
tribunal.  The  Septenihnst  jury,  which  aecjuitted  its  uecom]>lic«», 
woü  lawfully  constituted.  The  juries  of  the  reaction,  under  whose 
protection  the  republicans  were  for  long  slaughtered  with  impunity, 
were  Uiwfidty  constituted.    The  juries  of  the  dcpurtments  of  the 
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West  and  the  South,  which  acquit  all  guilty  pt^räoa«.  even  when 
taken  in  the  act.  arc  ai^o  kwftilly  mii^titutiil.  .  .  .  [mmc<liatc)y 
the  ]>ros*ait!<>n  and  the  defense  ».ssume  a  political  character  and 
address  themselves  to  the  pnssion«,  the  jiirj'  becomes  terrible  to 
innocence,  and  the  safeipiani  nf  niblieo,"  '  This  wofitl  influence 
vf  {nditieal  pas-sion  upon  the  jury  was  proved  anew  in  the  Slate's 
Couneil  of  the  Empin-,  at  the  time  of  the  dchate  on  tho  C*m\c  of 
Criminal  Kxaininatinn ;  -  hnt  it  would  unt  have  been  sullident. 
in  itself,  to  create  a  permanent  state  of  inseeurity.'  The  jury 
■would  very  soon  have  recovere«!  its  proptr  ix>sition  if  it  had  not 
iuid  to  slruitnle  atraiiist  a.  smurße  which,  frtrnt  its  very  nature,  it 
was  powerless  to  battle  with ;  we  refer  to  brigandage. 

The  original  genus  of  this  existed,  anri  »ttaini^l  considerable 
ileveioptnetit,  under  the  «Id  monarchy.  Uecent  works  have  shown 
how  miscreants,  poachers,  smugglers,  and  VBgrants  were  in  open 
strife  against  soeiiil  order;*  and,  in  regard  to  certain  districts 
at  least,  uflicial  docunieiiiä  of  later  date  show  that  the  raiscliief 
wa3  hy  iio  means  of  recent  growth.  lU-ad  what  one  of  the  coni- 
mi^ioners,  sent  in  the  year  IX  by  the  Mrst  Consul  to  make  a 
general  inquir\'  into  the  state  of  the  .South.  sb>'s  about  that  dis- 
trict; "  It  would  be  nnjuat  tu  ascribe  to  the  Itevolutioa  all  the 
crimes  committed  in  these  unfortunate  districts  during  the  past 
ten  \'c8rs.  It  oan  only  be  asserted  that  it  found  elements  most 
pnjpitiou:i  to  all  kind.s  of  disorders,  ami  that  the  various  interregna 
of  governments  and  the  absence  or  weakness  of  pnblic  authority 
have  allowed  evils  at  other  times  scarcer  and  more  circumscribed 
to  assume  a  inon-  general  and  widespread  eliaructer."  ''  He  s|K)ke 
with  extraonlinar^'  aeciiracj'.  The  destruction  of  the  old,  organisa- 
tion, the  uncertainties  and  the  weakness  of  the  new  authorities, 
anarchy,  fierce  passions,  all  furnished  an  environment  wonderfully 
suitable  for  the  development  of  these  faul  germs.  Erelong  civil 
war  and  foreign  war  did  their  share  in  furnishing  new  and  terrible 

'  Btrtnger.  H  PluviAse.  p.  301, 

'SittineofSOJantiarv,  f^SOS  (Loct(.\o\.  XXLV.  pp,  57S-580).  Sitting 
Of  8  Brumain?,  ye»r  Vll  {Locrt.  vol.  XXIV.  p.  «'J.  S«eabu  vol.  X,\\. 
p.  580). 

*"With  11«,  uliMjp  thp  tlovolutioa._  thff  jiiry  hiuni>tqiiit«><<i>m«  uptolko 
expeotationK  nmoi-ivoc)  of  it  rxrcpt  in  n>Kiml  tu  lh<-  n'pn-sKiun  of  Mvlitutrjr 
offenWM.  sucb  »»  mitrdi-r.  theft,  Knon,  rtc. ;  whpiiP4i?r  (lii-ar  orimes  pniMcnt 
lhraiMlv«9  tlif  jurv  bt'ooaie  iaexorable."  IMpHrrt,  iu  tlm'  Tribunate, 
7  PluviÖ«.  p.  216. 

'  Taitie,  "Ui»  originM  de  la  FiranM  eonlemponine. "  I.  "Tlie  Old 
FU-eime."   p.  4'M  ei  »tq. 

*"l{jippurt  lie  Fraacais  de  Nanta».  ebar^  d«  rinsppclion  de  la  if 
diviriun  inililatre. "  — f^  ÜMf huh.  "  L'^tat  de  la  Vnaw  au  18  brumatre." 
p.  4. 
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recruits  to  the  great  army  (»f  liriRniulaE«?.  Where  «mid  tJesertere 
find  tt  hctCer  refuse?  And  among  thi^r^e  who  took  up  anm  in  the 
name  nf  a  political  prinoiplv,  liow  many  vfvtv  also  tvinptvd  by  the 
hope  of  pillnge,  and,  the-  dvil  uar  uiice  at  ati  I'ltd.  runtiniicd  to 
nirr.v  on  tlie  caiupaign  mi  their  nwii  account ?  "The  uriKiii  uf 
this  hripandagt'  (in  thi-  Mnritiine  Al|i»)  i*  due."  it  wns  said,  "  to 
the  (lUhiinrlnig  of  several  military  bands  called  (•oniiinriie-'i  nf  Har- 
heta.  The  iiiercase  of  britcaiidagc  islmx  the  union  i^  iittnbutahle 
to  two  cause»:  an  increase  in  the  number  of  truvvllers.  and  cs- 
pe<ri«lly  of  Freiichmen  Roing  into  Italy,  and  tn  tlie  molestjuion» 
suffered  by  the  inhabitants,  cidirr  to  their  persons  or  their  property, 
at  tlu- hand*  of  troops."  '  In  Brittaoy,  "besides  the  Chou«ii  party, 
there  are  hriniinds  hardly  distiiiRiibihflble  frnui  them ;  in  l>oth  of 
these  bands  are  to  be  found  Austruin  deserters  frntn  their  rrgi- 
ments."  '  —  "  .S<»nie  leaders  of  the  old  Venrlean  rebels  have  put 
themselvefi  at  the  head  of  wortlitcss  cimraeters  of  tlicse  depart- 
ments, such  as  deserters,  and  artisan»  out  of  work,  and  plunder 
the  carrinKes  upon  die  roads  and  in  the  fore-Ht».  .  .  .  Tliese  are 
a  remnant  of  the  civil  wars  and  intenial  broils;  the  dregs  of  the 
Revolution."  *  In  the  middle  district's,  tltc  i-ausra  of  brigandage 
are,  according  to  I<aaife,  "th«  defective  orgnnUntion  of  houses 
of  correction,  deserters,  conscripts,  the  lack  of  jx>licf  iipou  the 
highroads  and  throughout  the  country,  vagrancy,  mendirity,  and 
the  fadlity  of  carrybig  arms."*  Thiers  speak»  of  "that  breed 
of  bamlits  furmetl  from  the  debriä  of  the  armies  and  disbandi-d 
soldiery  of  the  civil  wars,"  ~  "  the  Chouans  and  the  Vendean-x, 
unemployed  since  the  termination  of  the  civil  war,  and  who  had 
contracted  tastes  which  the  peace  could  not  satisfy,  ravaged  the 
highroad»  of  Krittany,  Nurmandy,  and  the  outskirts  of  l'arü ; 
refractory  ooniMrripts,  and  a  number  of  soldiers  from  the  army  of 
Liguriu,  vrhoni  misery  had  driven  to  desert,  committed  the  same 
acts  of  brigandage  u|xin  the  roads  of  the  Centre  and  the  South."  * 
The  great  companies  were  tlircatening  to  re-form.  Finally,  dire 
want  went  a  long  way  to  foster  these  disorders,  "The  dbtrcss 
in  these  departmnits  "  (one  of  tlic  "  missi "  uf  tli«  year  IX  is 


'  "Rapport  dn  Fraiifwic  dv  Xante«."  —  Ftfiz  ffor^iuiii«,  "L'^Ut  d»  la 
VriMt*-:'  p.  \4. 

'  "  Rkjipurl  (|p  Miiillr.-M(irhotiu>."  of  13  NivAw,  ytmr  IX,  upoa  thv 
tlfttn  of  dip  ibirlcvnlh  mililiuy  division.     F.  Rotquain.  op.  eit.,  ]i,  V2i. 

'"lUpport  dc  Foui*ro>-,'  of  13  NivAtw^,  y«w  IX,  upon  tht-  l^ih  mili- 
tarj'  divJMOD.  —  P.  Siiequom,  op.  «i.,  p.  I4fi. 

* "  Bapport  ear  la  prcmidre  divisinn  inllitaire."  —  F.  Roequain,  o».  eU., 
p.  253. 

'"Htsloire  du  Coiunilatet  derEmpire,"  vol.  II,  p.  161. 
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speüking  of  Brittany) "  is  frightful ;  the  ai'mncn  are  without  employ- 
nit-nt  i)r  wurt».  Üie  Eirtisiiiis  antl  sailmakers  fiave  stopped  work, 
for  lack  of  openings,  or  because  the  excessivt  prkt-  of  brctul  and 
the  scnrcity  of  buckwheat  ('bli  noir ')  no  innjter  permits  the 
fraptoynient  i>f  ilay-Iaborcrs.  Tht-sr  cmises.  which  have  lasted 
a  long  time,  have  affonled  the  bandit  leaders  a  ferl«!»  means  of 
main  tili  niug  the  strength  of  their  bands."  ' 

Tliis  scoufKc.  alwu>s  oil  llie  inrrcasc,  called  for  exceptional 
measures;  sucli  emergencies,  involving  a  stnijiitgle  for  life,  »re  be- 
yond the  scope  of  the  ordinarj*  laws.  I-*irst  of  all.  the  Law  of  2rith 
FJorfft],  year  V,  inflicted  aipilal  punishment  for  the  thefts  struck 
at  by  Articles  2  and  3  (Second  part,  Tit.  II,  §  2)  of  the  Criminal 
Code  of  I79I,  when  acmmpanied  by  one  of  the  following  eircum- 
stancea:  "  Ist.  If  tlie  culpriLi  have  gaincfl  admittance  to  the 
house  by  force  of  arms;  2d,  If  tlicy  have  used  their  arms  in  the 
house  upon  those  they  found  there  ;  :Jd.  If  the  violence  used  against 
those  found  in  tJie  house  has  left  such  lra(*s  as  wounds,  hums, 
or  bruises.'*  This  law  had  been  c^alled  forth  by  the  odious  prac- 
tices of  the  "chauffeurs,"' as  the  executive  Directory  had  explained 
in  ur^ng  this  measure  on  lUh  Frimaireof  the  year  V  :  "  Thieves, 
distinguished  by  the  name  of  '  chauffeurs,'  arc  scattered  through- 
out several  tiepartments  and  harass  town  and  country.  They 
are  not  isolated  malefactors  .  .  .  they  are  brigands  mustered  in 
bands,  organised  under  leadership,  marching  according  to  instruc- 
tions, forming,  in  short,  in  the  very  heart  of  our  social  system,  a 
kind  of  confederated  army,  aimini*  at  its  elemental  destnietiun."* 
Htiu^ficau  ititnxlucud  the  bill  in  the  Cnundl  of  the  Elders,  and 
be  had  great  difficulty  in  vindicating  this  severity  of  an  evident 
neees.sity,  Murnire  even  secured  an  adjournment  of  the  vote; 
but  the  bill  was  pass(^I  on  2öth  Flnreal.  It  was,  however,  a  totally 
inadequate  measure.  Montes(|uieu's  axiom  that  preventive  effect 
Ls  produced,  not  by  the  severity,  but  by  the  certainty,  of  the  pun- 
iahiuent  wo»  to  b<;  verified  once  inon-. 

Consider  what  magistrates  the  law  appointed  for  the  prosecu- 
tion and  trial  of  these  bandits!  Justices  of  the  peace  and  jurors; 
timid  functionarie^s  and  timorous  citixens.  The-  jury  was  no 
match  fur  brigandage  ;  that  is  a  truth  which  Italy  has  recogntKed 
in  our  own  day.«.  Let  us  quote  some  interesting  testimony  ex- 
tracted from  tlie  reports  ami  debates  of  the  year  IX.     '*  The  jus* 

'  "Rapport  <lc  BarbiS-Miuboic."  —  Roctiiitin,  ap.  rit..  p.  122, 
'  [So  i-ÄIlpd  from  thoir  pncticu  vi  l^)|)lyiIlK  fire  to  tno  nolw  of  their 
vjclims'  fwi  to  coniiH*!  llwin  U>  rvvi«l  ihoir  iiiuden  Irwifurv«.  — Tran».] 
•  'jQurnal  des  D6liiils."  No.  .'»(16. 
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tices  of  the  peace  of  the  .South  nre  execrahle.  and  complaints  are 
inade  in  all  four  di-partmeitts  about  the  ^rantl  jurit^  ant]  trial 
juries,  destcstablc  on  account  of  their  ignorance."  '  —  "  Can  jou 
eonceal  from  ymirselvi-s.  that  the  subjcctiim  tn  the  ordinarj-  pn> 
CLiltire  of  tlie  hrifjaiidi  who  incessniill.v  attack  public  cuiivc.vaiioea. 
and  rourilcr  soldiers  and  citiwns,  practically  mean»  the  insurance 
of  their  impunity,  either  heeause  of  the  defects  which  still  encumber 
llw  in.siiiuliou  of  the  jurj',  or  of  the  i-ffect  uf  the  terror  inspired 
by  these  wandering  hordes?  "' —  "  Vou  would  call  upon  the  juries, 
the  ordinary  eoiirls?  \YelI,  tribunes,  visit  these  courts  in  several 
deparimcut:»  of  Üiv  Itepublic.  Here  you  will  see.  oi»  the  one  tmitd. 
audacious  crime-laden  bandit«,  still  dyed  with  the  UUkmI  of  tlwtr 
victimR.  insniting  the  judgpH.  threatening  the  witn«uws,  defying 
the  jury,  and  braving  the  scaffold.  There  you  will  find  witnesses, 
stupefied,  silent,  motionless;  further  on,  jurors  more  eonocmwl 
about  the  mean.'*  of  their  safe  return  home  than  with  the  hearinj; 
of  insignificant  actions,  placed  between  the  alternatives  uf  acquit- 
ting the  culprits  or  delivering  tlienvselve»  over  to  tlie  vcnp-an«; 
of  their  accompliecB.  Irft  us  pas<i  into  another  department- 
Here  the  jiir>'  i»  composed  entirely  of  citi7.ens  shut  up  within  tlie 
walls  of  the  town.  It  is  impcädble  to  a:<senible  them  in  any  other 
section  of  the  department.  Jurors  and  witne^se*  alike  much  pre- 
fer to  allow  themselves  to  be  sentenced  to  pecuniary  penalties, 
to  fxpuning  themselves,  U[)on  the  higliwa^s,  to  ijcnullics  much 
more  serious,  those  impose<]  by  crime,  not  upon  their  purses  only, 
but  nlso  upon  their  lives.  These  are  not  the  only  results  of  the 
existing  state  of  affairs.  Th«  gcndurmery  have  n-:^gncd  in  brigndca. 
because,  after  ha\ing  fought  against  the  brigands,  risking  their 
lives  in  tliese  actions,  shed  their  blood,  and  fulßtled  the  expecta- 
tions of  tJieir  country,  incapahlc  juries  have  aaguittcd  brigand.i 
captured  with  arms  in  their  hands."  '  On  the  ISth  Frimuireof  the 
year  IX,  the  mini.ster  of  general  jmlice  writes  to  the  First  CnnHuI : 
"  Although  the  thefts  from  stage-coaches  have  not  yet  ceased,  and 
the  pillage  of  the  public  funds  continues,  the  fault  cannot  be  ini- 
pute«l  to  t)ie  poliiv  dejiartment.  Thr  departmental  prisons  an* 
all  tilled  with  brigands,  and  hardly  a  single  crime  committed  has 
not  been  followed  by  the  death  or  arrest  of  some  of  its  |»er[K*tni- 


'  F.  Roequain.  op.  nV.,  p.  25.     "Rajiport  dp  PranfnU  dp  X»Bt«L" 

'  TrowV.  ni  llu.-  Tribunate,  7  Plu\nö«p,  yew  I.X.  •■Ar«;L.  pcrtfriwDl," 

vol.  U.  P«1  1.  jj.  i:w. 

■  Roujoui.  at  the  Tribunal«.  14  PluviAM.  "Arch,  parlrnient."  p.  300: 

ef.  CarrH.  13  PlaviOae.  p.  277:  Oarat.  13  PluviÖM.  p.  'iSÜ:    JMpitm. 

p.  216. 
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tors.  Allfumjili  these  disorders  have  not  jtt  comp  to  an  end,  U 
cao  be  ronitdrritly  a^^-rtcd  tliiit  iiutii\'  c-uurts  niid  juroiv  ilo  not 
do  their  duty.  ScHniiidn-ls  takcti  with  arnts  in  tlii'ir  handA  liave 
be^n  acquitted  and  sei  free  by  the  tribunab."  ' 

TIh:  nwpssily  for  cxwptionnl  vuurts  was  incuntestahle,  hut 
successive  nwasures,  uHually  inail«c:)iiate,  wen*  the  means  adopted. 
A  Law  of  3(Hh  Pmirial  of  the  year  111  had  coiifrrriHl  the  triiil  of 
lJ>e  Chuuan»,  Barbell,  atut  i/lhfrg.  uihui  ih«'  mÜiüiry  cnnrts.  An- 
otlicp  Law  of  ilie  1st  Vendemiaire  of  tlie  year  IV  provided  that 
"  the  rebels,  known  as  Chouans,  or  by  any  ntlicr  name,  and  all 
tboiie  desorib«]  iti  Artieic  3  of  tlio  I.aw  of  S«)th  Prairial.  shall 
be  tried  by  the  military  council»  established  by  the  Law  of  the 
second  complnnental  day ;  "  '  that  is  to  siiy,  by  the  amrts-niartial. 
These  rathtx  vii^ut-  provisions  dealt  especially  with  rebels.  They 
were  affirmed  by  the  Code  of  Offenses  and  Punishments,* 

In  the  year  M  sooiething  more  was  done :  it  was  desired  lo 
make  a  eomplcte  arj;uniznti<>n  of  the  exceptional  courts,  settling 
elcarly  their  jurisdiction  and  the  procedure  to  be  foIlowe<l  before 
them.  The  new  l,iiw  specified  the  crimes  constitiitin;;  brigandage 
and  entailing  eapitikl  i)uui>iimeiit  (Arts.  1  to  (1) ;  it  tiieii  provided 
thnt  if  these  deeds,  subject  as  a  nile  to  the  ordinary  courts,  had 
tK-en  (^onimittctl  by  an  aswmbliiite  of  more  than  two  iiersons.  the 
prisoners,  accomplices,  aiders,  and  al>ettors  should  be  court-nmr- 
tUled.  The  warrant  to  bring  the  accused  before  the  court  ctmid 
(hen  be  i?i.sued  by  the  director  of  the  jnr>',  the  justice  of  the  peace. 
the  police  commissary,  the  municipal  agent  or  "  adjoint  "  in  com- 
miines  of  under  öüüO  inhabitants,  tir  bj'  officers  of  the  county 
[xilice.  with  the  full  ennnirn-nce  of  nil  these  functionaries  (Art. 
Ö).''  The  Ixrtter  to  determine  the  jurisdiction,  there  was  a  rcuolii- 
tion  analogous  to  that  formerly  ]jmctised  in  the  "  pr^\'6tfll  "  juriit- 
dietions.  made  by  a  civil  niapstrate,  the  director  of  the  jiirj'  (Art. 
1 1 ;  (/.  .\rts.  1 2  to  1  (i) ;  this  magistrate  in  all  cases  proceeded  with 
the  preliminary  exumiuation.^ 

The  bill  was  presented  by  Ro-mers  to  t!ie  Council  of  the  Hve 
Hundred,  where  several  of  its  provisions  were  attacked.     "  The 

'  Sfmooh  'by  Bonori  Davfyrirr,  spenkcr  for  the  Tribunal«  in  tbt-  Legia- 
tative  AawmMy,  17  Pldvirtsf.  vcar  IX.  "Arrh.  purlcnicDl."  I».  *)f<. 

»Seethe  Report  of  Öü6üii-i>uöa*.  ■■Journal des  ü*b»u,"  Vendeniiafro, 
ywu-  IV.  Xo.  1003.  p,  5. 

» Art.  59S,  «  Sop  also  Art.  10. 

'  TUr  mwusiirp  wwi,  morvover,  t*nipor»ry.  "  Art.  22.  !l  will  r^mam  lO 
esfSTiituin  fiir  n  vciir  onlv.  datiiic  from  it*  proraulf^lluii  by  its  insertion 
iu  thf  -ButMin  ij«-i  loU'';  nftt-r  (hut  liiii*-  il  will  l>e  'ij»o  footo'  «lim- 
gulvd,  falliuj;  iu  nuvwal  by  ibe  in-L-inlalivw  Body." 
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name  of  militarj"  commission  alone  was  a  source  of  terror,"  sa,vs 
one  of  the  speakers.  "  You  are  afraid  to  intrust  the  civil  jun»* 
diction  to  the  militar>'.  and  to  recall  an  abhorrent  system,  all 
resemblaiice  to  which  mmt  be  avuldctl." '  Thu  Law  w&s,  hnw'> 
cver^  passed  by  iheCuuucU  of  the  Five  Hundred  on  the  19lh  Vcn- 
tÄsc  of  the  year  \'I.  and  approved  by  the  Ancients  on  tlie  29th 
Nivöse,  It  was  renewed  in  Brutimire  of  the  year  Vli,  but  not  in 
the  year  A'lll.  The  i]iiiitar>'  coniBiL!>»ions,  who  tried  the  brigands, 
did  not,  on  that  account,  disappear.  They  sur\'ived  by  rirtue  of 
the  Law  of  the  .ItHii  Prairial  of  the  year  III.' 

But  even  tliis  jiiriidiction  could  only  produce  proper  effects 
with  the  help  of  ph^-siuJ  force ;  it  was  really  necessary  to  make 
war  ujHin  tlie  briKftnds.  Expeditions  performed  by  mobile  col- 
umns were  ncccssar>'.  Meanwhile,  things  had  come  to  such  a 
pass  that  it  was  necessai^-  to  arta  the  conductors  of  public  convey- 
ances and  have  them  escorted  by  soldiers.  There  was  a  lack  of 
troops.  "  The»;  briguridK  had  ctKr»rJi  for  their  dilTu^on  tlirough 
the  countrj'  the  moment  when  the  absence  abroad  of  nearly  all 
the  militarj"  had  deprived  the  interior  of  the  forces  necessar}'  for 
public  ^safety." '  In  tlie  year  VIII  Üie  evil  was  at  its  helfet,  as 
an  official  document  cJearly  shn«'!) :  "  Whole  communes  have  been 
viclimsuftlieir  (the  brigands')  devastations  and  cruelty.  ...  All 
these  deportments  beg  for  prompt  aid,  in  the  shajN-  of  meii,  arms, 
and  ammunition.  The!<e  have  been  often  promised,  but  the  supply 
bas,  90  far,  b<-en  insufficient."  ^ 

It  was  the  de^ia-  of  the  Vini  Consul  to  \k  tliat  destroyer  of 
brigands  whom  France  bad  for  a  long  time  called  for,  whom  it 
then  invoked,  and  who  would  afterwards  be  celebrated  in  mj'tho- 
tc^cal  allusiuii-'i.*  NumeruMs  columns  trnvrrsed  the  infe:itec] 
districts,  and  in  their  train  military'  commissioners  tried  the 
pri«)ncrs:  "the  Firit  Consul  instituted  mJlitarj*  eoinimssions  in 
tlic  train  of  the  mobile  a>lunin.s  which  pursued  brigandage.  .  .  . 

» •■Jouroul  d**  tMUlB,"  FlorfiU.  year  VI.  Ko.  240.  p.  IM. 

'  Saroife-RtMin  »I  tlw  TfibuBM«.  13  Plux-iAae.  fe«r  IX  ("  Arob.  pari»- 
mont.,"  p.  284). 

»Thirr».   'U  Consulal  et  l"Einpin-."  vol.  III.  p.  287. 

*"Rimiin<  dfs  comptcs  reiidiis  »u  Mi^i»l^r(^  de  l*InUn«ir  par  lea 
eommiwalrM  du  Dirwtuire  eji^initif  prfa  lee  wtmini«)  ration»  oeotrwet  dw 
itpvimauau,"  pul)h*h«<d  Itv  Koe^uain.  ofi.  tit.,  p.  'Sil. 

*  "The  pooploa  of  Crtt*'*  rainrd  allai«  to  iW  h<iroM  wbo  delivered  them 
from  bniMUts  (Dctiau-  in  thr  Cimnril  ii/  ilii-  Anoinnt«  in  tl>«  year  VI). 
— "Nuibinf  lenwtlldiitluui  the  mighty  hiuidotlhn  modom  ReräüM.vho 
«oniM  I«  our  aseislanee.  tut  llu'  UKteraiinntiun  uf  the  brieandsond  the  pre- 
rvnlioo  of  th«  ruin  o(  the  wolal  (.•dlQce "  ("  Cxposd  des  motifs  du  livr« 
II,  Tit.  II,"  of  the  Code  of  Criminal  Kxamui&lion,  Loati^  vol.  X.\VI11, 
P.53J. 
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Those  militnrip-  comatisslons  liiid  alrcud.v  produced  salutary  effects 
in  PluvWse  of  the  y('«r  IX.  The  ju<l(p!S  in  militan.'  uniform,  who 
foraposcd  them,  were  not  afraid  of  the  accused ;  tliey  reassured 
the  witnesses  tcstifylnj^,  who  were  often  tlie  soldiers  themselves 
who  had  arrested  the  briRandfl  with  arms  in  their  hftnds."  * 

But  it  must  be  acknowledgcii  that  this  work  of  repression  had 
been  soiuewh«t  irregular  If  s!n{{ulnrly  ex(>editious.  Kniii^ais  dc 
Nnntes  states  in  his  report,  already  quoted:  "The  result  nf 
the  military  coinmis-sions  from  the  Derrcc  of  -"Oth  Frimaire  (which 
institute«!  them  in  the  Var  and  the  Bouclie*-(lu-Rh6ne)  to  the  3(Hh 
Germinal  followinj;.  that  is,  for  a  period  of  four  months,  has  been 
twenty-tliret;  brigunds  »lu>t  and  taken  Itraring  arms ;  a  hundred 
and  sixty  shot  after  examination  and  judgment ;  fifty-eight  net 
free ;  seven  remitted  before  the  ordinar>*  judftes ;  one  sent  to  the 
Toulon  bagiiio:  fifty  remitted  as  stronnly  suspected  Iwfore  tlie 
general  in  command  of  the  diviaon,  who  asks  for  authority  to  trans- 
port them  for  life.  Two  female  receivers  of  stulen  goods  and  ac- 
compliocsof  brigands  have  been  condemned  to  death."'  Farther  cm 
tc  deprecates  "  the  way  in  which  armed  force  has  been  employed 
against  the  hrigand.s.  The  columns  of  sooufs  never  »ppenred  in  ii 
commune  without  accomplishing  some  pillage.  Their  leaders 
seem  to  have  had  no  other  end  but  to  get  money.  ,  .  .  Some 
in<)ividuals,  arresttrd  as  Barbet.4,  have  been  shot  without  trial, 
either  from  personal  hatred,  or  becau&e  they  did  not  give  up  the 
amount  demanded.  .  .  .  ]bIo»t  of  thcAc  facts  are  well  knotv-n 
throughout  the  department." '  In  Brittany,  UHrh^Marboi.s 
also  demands  that  a  check  be  put  "  upon  the  excossiv'C  readiness 
of  Ü1U  gtnidarmes  to  6re  upon  the  fujptives  tJiey  arc  jnirsuing,  am) 
»till  more  upon  the  exeeiitions  of  those  they  have  overtaken  and 
arrested,  even  if  they  were  nutoriously  guilty.  There  are  instance» 
of  ^uch  executions,  but  it  mu.'tt  be  said  timt  tliey  are  rare.  Not 
a  single  one  mui^t  be  allowed,  and  the  institution  of  exceptional 
courts  does  away  with  the  pretext  for  them,"  * 

( 3.  The  La«  of  18th  PluT&ise,  Year  tX.  Spaci&l  Tribunals. 
B«*fva]  of  th«  "  PriTMal  "  CourU.  —  The  govcniment  was  about 
ti>  demand,  in  effect,  the  establishment  of  exwptioiuil  ciuirts,  'lliey 
were  generally  demand«)  by  the  prefects ;  ^  aod  if  an  exceptioual 
jurisdiction  was  necessary  for  the  brigands,  it  must  at  Ica.*!!  be 
regidar.    The  proposal  would  therefore  seem  lo  have  been  made 

■  Thim,  "Le  ConsuUt  et  I'EnplTO,"  vol.  ITl.  p.  330. 

■  Rotfuain.  op.  cit.,  p.  60.  •  /tid..  p.  IS :  ef.  pp.  5, 6. 
•  IM.,  p,  126.                                       •  tkiJ..  pp.  5. 19. 
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untkr  vcrj-  favoraUp  oondhions.  The  poodition  of  Franw.  in 
tbf'  matter  of  amrlinration.  wu^  far  fmin  bt-in];  satisfnt-tnri'.  The 
VBriftiis  cliaraci eristics  by  which  we  have  atteniptnl  to  p«jrtray 
the  plague  of  brigfliwlufiie  arv  tnken,  for  the  most  part,  from  the 
reports  of  the  Static's  ("tiUDÖllors  wnt  ou  tiii!«ic>n<t  f>f  ii)quin>'  in 
the  year  IX,  or  from  the  debates  ia  the  Tribunate  of  tbe  same 
ycor.' 

'Ilie  bill  relative  to  the  establishnieat  of  a  rpei-ial  criminal  tri- 
bunal was  presented  to  the  Tribunate,  with  an  able  explanation 
of  r«a^>ni(  drawn  up  by  PortÄhs,  17th  XivSse  in  the  year  IX.' 
Accnrdin;!  t«  thf  pro\'isions  of  this  bill,  the  govemtuent  bad  the 
right  to  establish,  in  the  departments  where  it  should  be  deemed 
necesaary.  HiH^'inl  criminal  rourts  (Art.  1).  Tbese  trilmtials  were 
comp<»sed  of  the  president  and  two  jud^s  of  the  criminal  court. 
three  military  men  not  under  the  fcmde  uf  eujitain.and  two  citl- 
zet»  ha\'ing  the  qimlißc-ation»  required  for  judge».  All  Rve  of 
these  were  appointed  by  the  First  Consul  (Art.  2).  It  looked  like 
a  rcvivul  of  the  pru^'o»t  luanibaU  and  their  ustesMirs.  The  juris- 
diction of  these  special  courts  still  more  strongly  re<^Ile<l  that  of 
the  old  "  prfvötnl  "  courts.  We  find  in  the  Inw  of  the  year  IX 
all  llic  diTtla  »truek  at  by  the  Peclaralion  of  5tli  Fehniar>',  1731. 
In  tbe  first  place  the  eojwj  piet&al  on  aecoutä  nf  Ihr  ataltis  of  the 
aet-uM^.  that  i^  crimes  eoinmitte«!  by  vagmnts,  and  those  nitliout 
nH'iin.s  uf  5ub.sistcnue,  or  not  reliabiliüiteil  (Arts.  (1  and  7) ;  vagmney 
properly  so  call«!  and  the  escape  of  prisoners  (Art.  7) ;  —  tlien  tlic 
eaufii  prSrStal  from  Hit  nalurf  of  the  crime;  thefts  on  the  liighwaj-s 
or  with  vi<Jcuce,  or  the  use  of  means  or  ejrcunistance.s  aggravating 
the  ofTensc  (.\rt.  S),  tJu-fts  in  tbe  country  and  in  hubitatioiis.  and 
country  buildings  (' Mtiment-i '),  ac(Kinipanied  by  bn-akinj;  in 
.  .  .  ur  wlieri  the  crime  was  consummated  with  Waring  of 
arms  or  by  nn  asscnd^linji;  of  two  [XTnuntt*  at  lea^^t  (Art.  9);  false 
money(Art.  11);  .leHitit^usasäemblnives.  theiiartie^  having  been  ^nur- 
priaetl  in  tlie  act  of  such  assemblage»  (Art.  12) ;  murders  rontrlved 
by  anned  u.sscniblages,  tbeerinic  uf  enticing  nwiiy,  and  miichinations 
practiso<l  outside  the  army  and  by  civilian.^,  to  corrupt  soldiers, 
rcquisitionnaires,  or  conscripts  (Art.  11).  To  this  list,  taken  al- 
most verbatim  from  the  IVeliimtion,  were  ncKlrtl  certain  deed.-« 
the  «vcrc  repression  of  which  was  demanded  by  the  new  state  of 
affairs :  fire-raising  and  threats,  exi-esses.  and  assault»  committed 

•  .'toe  tlso  :  Roequain.  op.  cit.  pp.  A.  69.  70.  I4Ö.  147.  170.  252.  2&».  762. 
263 :  and  the  Uebat«  on  the  Lair  of  PluriAse  ("Arch.  parlemeQt.,"  (oc.  cU., 
pp.  308.  300:   105,  106:  'i-*-.';  -.»f»). 

»  "AkiK.  parWuifQl,"  II.  Pari  r.  p.  70l 
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on  the  recipiems  of  national  property,  because  of  auch  acqiiiitition 
(Art.  11):  finally,  the  specifil  courts  had  also  n  concurrent  jwris- 
tlicliim  witii  tlie  unlititiry  u>urt.-4,  ot  preineflitatttl  munk-r  (Art. 
10).' 

These  crimes  and  offenses  were  ofRciftlly  prosecuted  hy  the 
guvtTiuueiit  timimLs.sury,  witlumt  any  jjurty  cumplaiiiaiit  (Arts. 
3  aii<l  15).  All  offi<'ers  of  gcndarmeiTr'  and  police  officers  were 
entitled  to  isHtie  the  warnint  "'  d'amener  "  (Art.  17).  The  details 
as  to  the  offidal  reports  tu  Ije  ilrawii  up.  the  inventories,  the  inter* 
rogation,  and  the  hcarinp  of  witnesses  in  the  preliminary  examina- 
tioii,  were  iHirrowcd  from  the  Ordinanre  and  the  Derlanitinn. 

The  s|iefial  court  Imvhig  taken  office  on  sight  of  the  eonapluint, 
the  udditioiial  documents,  interrc^ntioii:«  and  an»wcre,  and  in- 
formatinnH,  and  the  gnvernment  ('c«nini.'vsar>'  havinft  been  heard, 
the  court  must  first  of  all  determine  its  jurisdiction,  and  that  with- 
out nppeul  (Art-  24).  This  was  n  survival  of  the  past.  The  pro- 
vtwts  had  their  jurisdiction  determined  by  the  prc^idials.  and  the 
Inttrr  dcterniinetl  their  own  jiiri-«hction  when  they  look  cogni- 
5!«ncc  of  "  prfivAtftI "  cause».-  Tliis  determination,  intimated 
to  the  (iccuscd  within  twenty-four  hoijrs.  must  be,  within  the  same 
period,  inliniiitrd  to  the  minister  of  jn^itiee  for  .snhnii.s.'sion  to  the 
<7ourt  of  CaAsatioii,  which  was  ohüned  I«  take  cogniwinee  atid 
decide,  to  the  suspension  of  all  otlier  matters  (Arts.  25,  '2^).  This 
apiteal,  whi(.-h,  however,  rlid  not  stay  either  tlie  examination  or 
the  judgment,  but  merely  the  execution  {Art.  27),  was  borrowed 
from  tlie  Ijiw  of  the  2!Hh  Xivose  of  the  year  VI,  Finally,  the 
sternest  feature  of  the  "  jir^vöta!  "  courts,  namely,  the  fad  that 
their  deci'^ons  on  the  merits  were  not  subject  to  any  appeal,  al»o 
eharacteriz«!  the  siK-cinl  court;  neither  appeal  nor  review  to 
quash  were  alluwed  i,.\rt.  2\i). 

But  the  Law  of  the  year  IX  differed  materially  from  the  pro- 
\'isions  of  the  Ordliinnce  from  other  point»  of  view.  In  eon- 
fonnity  with  the  principle  of  tJie  new  law,  it  insured  public  hearing, 

'  ir.  the  MAcninalion  liavntii;  been  bi>euD  hy  n>axon  uf  »iv  vt  th«-<« 
miixli'iilu.  Ilic  aeciixi'd  wa«  incriininnlt'd  liy  n-iison  of  ordinary  wffrinc«. 
"till'  MiM'niiLl  ("ourt."  il  w»"  said,  "«hnll  cxainini*  nmi  jiicfg'-,  »hoU-vcr  m&y 
1>r  thf>  nikl.iirr  nt  llirrtr'  misdfiHlB"  (Art.  13).  Tin-  niitunil  nu'aumf;  of  this 
clauBf  ivu»  iliAt  th"  s|H'i-iiil  roiirl  woulil  tifi-imif  ini'i<li-utuUv  (■ounlctitit ; 
that  was  wlmi  itif  old  I»»-*  di-vkh-d  (On),  of  Ui7(l,  Tit,  11.  Arl.  23;  ''De- 
HnniUon  dc  IT^fl,"  Art.  IS).  Tltc  reimrttr  ThUsr.i  civi-*  it  iinother  oon- 
ülrueiion :  "Tluit  i*  to  My,  lliat  ll»i-  siN-ciw!  Mnirl  »ill  not  hi-  omtt:«)  from 
the  ex&  mi  nation  anil  Mie  judRiiK'rit  oi  tlie  rrJiiit-H  confcm-d  un  il  liy  Iha 
law  liii-auiip  of  any  niimleetl  furpiifn  to  its  juriwiiotinn"  ("Areh.  purl.," 
\of..  eil,.  |),  I  r.'i ;   liut  9t.v  ISriöami»  C'/ntlttnl'/  rt^plv  ip.  321). 

'Ord.  ICTli.  Tit.  II.  .Vrt.  15:  Tit.  I.  Art.  17.  8oe  ('Anjof,  nt  thoTrihu- 
n»le  ("Areb.  pw).."  I«.  eiL.  p.  2l»). 
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the  benefits  of  oral  trial  and  morol  proof»,  and  the  aid  of  counsel ; 

there  WHS  an  inilictiiiet)t,(lraurri  iip  bytheg()v<>rnni(>nt  oommissary. 
perusal  of  which  was  allowed  (Art.  2S).  Finally,  the  condudiii); 
article  providt-d  "  that  tlit*  >peoiaI  court  should  be  revoked,  ipso 
fart»,  two  years  after  thu  pt-ace  (Art.  SI)."  ' 

It  would  HCTm  that  the  hill  .should  have  been  passed  nithout 
difficulty  in  this  trouble«)  |>eriod.  11»e  Lu«*s  of  the  year  ITT  and  the 
year  VI  hail  raised  but  few  objeetioriK,  and  tlie  hill  offered  saft*- 
guards  rather  than  new  severities.  Nevertheless,  it  raised  a 
storm  of  oppoüition.  In  the  Tribunate  it  gave  oceasion  for  long 
debates,  wliieh  lasted  from  the  17th  Nivöse  to  the  Ißth  PluviÖHe. 
More  than  twenty  siH-akera  wi-re  hninl,  »ml  among  the  adversaries 
of  the  proposal  we  find  Dcnjamin  Constant,  Daunou,  Isnard, 
Chazal.  &nd  Ch^nier. 

Wlience  came  tbi.i  oppo>iitinn?  The  OmstitiitioR  of  the  ^^ar 
V'lII,  like  those  which  had  preceded  it,  guaranteed  (Art.  ß2),  for 
all  deeds  eoming  under  the  head  of  crimes,  judgnn'ot  by  juiy. 
But  it  wu-t  replied  that  another  article  of  the  (Constitution,  artide 
92,  decided  that  in  case  of  armed  rebellion  or  trouble» threatening 
the  internal  safety  of  the  Stute,  the  law  eniild,  in  determined  times 
and  places,  suspend  the  rule  of  the  Constitution.  'Well,  it  wa.^ 
said,  here  we  do  not  g»  so  far;  the  authority  of  the  Constitution 
is  only  partially  suspended.  Moreover,  the  same  constitutional 
difficulty  existed  to  u  still  more  serious  extent  then,  and  it  was  not 
raised ;  the  real  ntotive  for  the  opposition  must  be  sought  for 
elsewhere.' 

■The  roUowiniE  b  itoompkntliw  li»t,  «howioK  to  what  extent  tha  Wll 
«M  oopJMt  from  thf  pruvi^oiu  of  the  uld  taw«  ilvalinc  villi  ihv  "  pr6v6Uil" 
eourbi: 


La«  or  PLiniAU 

DscuaiTiOH  OP  ini 

A«.  15: 

— 

Art.iä: 

f  8- 
Art.      9. 

ho. 

— 

^■{t 

Art.  3.  ^'Bd 

— 

Art.     2. 

Li*  or  PdlhAsk 

OUHHAM«  o*  I4T<X  Tir.  II 

Art.  14. 

— 

Art.  23. 

Arl.  21. 

— 

Art.  e. 

Art.  22. 

— 

Art.  111. 

An.  23. 

— ■ 

An.  12. 

Art.  24. 

— 

Art- 25. 

*  "N«ilb<T  the  vsubtidhinrnt  of  tbese  'mititAry)  commiauoiu,  nur  tbo 
drtftiLt  of  ilii-ir  ihiwit».  nor  the  law  of  2»th  N'tvM-.  intniduoed  by  ajrwir. 
liavi-  fxtntiil  miuiaK  the  ropnweDtativeH  of  tlie  two  («ouncnlit  or  amoaK  Itra 
eiti/.i-nn.  the  uneaaiOMS  whieh  micbt  1m>  oxpoeted  to-day."  jmn  Pfbry  io 
tbtr  Tribunal«.  &  PluviAw.  "Arob.  pari.."  loe.  cU..  p.  190. 
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It  was  felt  that  this  was  not  merely  a  temporary  measure, 
but  a  system  teiuliiig  to  becwme  pt-rrnwuent.  It  was  desired  to 
establish  two  juriBdictiotis,  one  nf  eommitn  law.  the  other  of  ex- 
ception ;  for  some  tlic  jury,  for  otliers  the  special  courts.  Duvey- 
rier,  the  cliairman,  iliil  not  coiii.-eal  tLis.  "  Do  you  wish  t«  safe- 
guard the  feeble  and  valuable  remnants  of  the  jury?  Strip  it, 
from  now  «n,  uf  the  usagr  which  weakens  and  denatures  it  every 
day.  I-et  its  purpoup  be  to  di»tinK<ti>h  the  vast  difTt'rt'iice  between 
those  offenses  which  tlireateii  social  order  in  tnmhleii  times  and 
those  rare  errors  which  disturb  it  in  a  more  peaceful  time.  Let  it 
be,  so  to  speak,  the  prerogative  of  those  people  who  occftsionally 
transgress,  but  who  do  oot  live  for  and  by  crime;  who  wound, 
but  who  do  not  wa^  war  on  the  c»talili»hcd  r^^rae.  I.iCt  an  act 
tried  by  the  jury  be  such  that  if  it  does  not  carry  with 
it  n  presumption  of  innocence,  at  least  does  not  bear  the 
character  of  a  fault  which  lius  not  been  unworthy  of  that 
beneficent  institution.  Let  it,  in  short,  exist  for  those  to  whom 
it  belonjrs,  imperfect,  but  always  susceptible  of  improvement  by 
wisdom  and  experience." ' 

Tilts  duality  was  put  forward  merely  a»  a  matcivshift:  the 
truth  was  tliut  the  pmvisional  »täte  of  matters  was  l>oum!  to  change 
into  a  definite  state.  TTie  government  did  not  acknowledge  the 
fact  at  that  time,  but  it  declared  it  o[K'idy  later  in  the  "  Expos£ 
des  motifs  "  of  Title  VL  Uofik  U,  of  the  Codeof  (Mminal  Kxaminii- 
tion,  which  maintained  the  special  courts  as  a  permanent  institu- 
tion. M,  Real  there  »aid :  "  It  was  siK-rdlly  recognized  that  the 
law  ought  to  be  permanent  and  of  iiniveraal  application.  The  same 
experience  which  had  decided  upon  the  necessity  for  its  existence 
bad  also  decided  upon  the  neces^iity  for  its  permanent  and  its 
universality ;  and  the  celebrated  Ordinances,  truly  national  and 
popular,  of  OHtens,  Moulins.  and  Blois  have  ordained  tins  special 
institution  for  all  times  and  for  all  places.  Tlie  commissaries 
who  drew  up  the  Ordinance  of  1(170  had  the  good  sense  to  place 
the  exception  alongside  of  the  ordinary  rule.  .  .  .  Twelve  yeare 
of  abuses  have  depraved  public  opinion  to  such  an  extent  that  at 
the  very  moment  when  we  return  to  principles,  a  well-informed 
ami  powerful,  but  moderate  and  prudent,  government,  which  d^ 
sired  the  guidance  of  nothing  but  prudence  and  conviction,  was 
compelled  to  i-ompromise  with  that  public  opinion,  and  the  l^w  of 

'Sittiac  of  29  NivA«^  "Areh.  pari.."  I«c.  eil.,  p.  107.  Ddpierrt,  7 
Plii\-iA«e,  p.  210:  "It  tntist.  in  Kood  faith,  ha  notcnowledi^  lh»t  the 
e«tAbli*liR)pQl  of  «pcci&l  cntninal  <^ourl«t  comb*  very  av»r  to  1>eing  tbo 
niNpmnoD  oT  Üno  pröoMlurc  by  jury." 
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IStli  riuviösc  of  the  ycur  IX  rctt-iv«),  not  in  its  uiiivcrallty,  since 
the  gfiveninM-nt  «niiUi  apply  it  t«i  «II  the  di'partmonta,  biit  in  itA 
duration,  a  limitation,  since  it  must  cease  to  exist  two  years  after 
tili-  pmcc.  But  iiltliouüh  it  va»  wist."  for  uii  utuuliorattiif;  f^ovem- 
nicnt  not  to  seek  for  the  pertniincncc  of  the  institution  until  after 
proof  by  provisionnl  trial,  the  government  ouglit  to  be  accused 
of  want  of  fure^i^ht  and  cruelty  if  to-day  ...  it  foreshadows,  in 
presentiui;  but  an  ephemeral  institution,  a  peri«>d  of  misfiirtunes 
and  desolation,  where  the  public  safety  will  l»e  nnre  more  delivered 
ov«r  to  the  mercy  of  all  the  brijtands."' '    'Hie  fnresigbted  mind» 

of  tbe  year  I\  were  not  deceived  on  this  jjoint.  The  system  wr* 
destined  to  (uiss  intit  the  CmW  nt  (Triininnl  Kxamination.  Tlio 
special  courts  were  afterwarxb,  in  1815,  to  be  replaced  by  '"  prfvötal 
iimrts."  II  leni|>uniry  itt^titiitioti,  it  is  triie,'  hut  to  whlcli  article  öl 
of  theClinrtiT  of  1S:10  was  to  rendw  ibe  ri-tuni  forevi-r  inipossibU-. 
What  was  thus  revived  was  one  of  the  most  odious  institution» 
of  tbe  Old  Rfftime.  M.  tlfnl's  reiK)rt  siib^eipK'ntly  wtati-d  ibis 
verj-  pluinly,  and  be  put  tnnether  all  the  links  of  the  chain.  This 
nas  not  iickiiovrlcdp-«l  in  the  yrar  IX,  but  the  mnttrr  wru  too 
exiilent  to  escape  all  eyes.  "  Were  the  pniposed  law,"  sai<l  Ben- 
jamin Constant,  "  not  infinitely  more  vague  and  tbe  powers  given 
by  it  to  tlic  special  courts  murh  more  extensive  than  what  were 
called  under  the  Old  Tl^glme  '  prfvßtal '  judgement»,  I  would  not 
have  broken  silence."  ^  I>*spcnaudes  ovokw  "  the  idea  of  these 
fri^litful  ronnnissions  against  nliirb  arc  raisrt),  what  do  I  say? 
have  lieen  rais«^l  for  a  century,  the  votivs  of  .til  the  men  bi>iiore<l 
by  humanity,  and  (he  quostiun  is  immediately  asked  if  the  splen- 
difl  con<Tplii>nM  of  Monleaquicu,  Bcccari«,  Rousseau,  Duputy. 
Sen'ans,  and  so  many  others  are  to  l»e  destroyed  in  a  daj',  or  rel- 
egated to  the  restriete<l  sphere  of  some  obscure  crimes  and  »ome 
mean  offense»."* — "The  speaker  for  tlic  fioveniracnt,"  says 
Garat,  *'  will  fin«!  these  principles  in  the  Ordinance  of  1^70;  but 
it  is  not  the-'«'  precedents  we  ought  to  follow  or  that  should  W 
proposed  to  us."  *  Chazal  contributed  the  most  complete  elu- 
cidation. "  The  government,"  he  began  by  sayinji,  "  asks  you 
to  establlih  exceptional  courts,  which  it  has  conceived  npon  the 
model  of  tbe  old  '  pr£vdtal '  courts  organized  by  the  Ordinance 
of  1670."*    Then,  taking  separately,  on  one  ^dc  the  variuus 


•  Loeri.  vol.  XXVIII.  pp.  A4.  .W. 


'  Law  of  20tli  December.  1815. 
•  Id  tbe  Tritiunal*.  5  Miiviflso.  ■■.\reh.  wul.."  loe.  cU..  p.  187. 
<6  PIm-ift«).  "Arfh.  pari.,"  lor.  ril.,  p.  183. 
•■  13  PluviÄw.  "Arrh.  pari.."  p.  294. 
•«  Plu\-idw,  "Areli.  pari.,"  p.  aW  rt  w^. 
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provisions  of  the  bill  and  on  the  other  those  of  tlie  Ordinuncr  nn<l 
of  tlir  nwlamtiuu  of  I7;tl.  In:-  ahüwi-d  tlicir  iiK-ntity;  he  made  it 
dear  tliat  in  some  res|»ects  the  severities  of  llieokl  law  had  been 
increased ;  he  regretted  not  to  find  in  the  bill  the  power  in  the  ac- 
ousm!  to  Ik-  heard  at  the  time  of  tlie  jiiri.s<hctionul  jiidgiDent,  the 
jiidnuient  ruiinn  to  tlie  "  extraordinary "  action,  and  tlie  old 
ftirmiij  anifn)ntJitinii. 

'Ulis  -was  all  so  <-Iear.  that,  in  future,  tlie  speakers  iti  support  uf 
the  bill  could  not  misunderstand  its  parentage,  and  tliey  wur^ 
ohligcd.  to  itl>viatc  the  comparison,  to  in^üt  »[Kin  the  ephemeral 
nature  of  the  new  law.  "  It  is  impossible  to  institute  compariwins 
between  an  essentially  temporary  institution  in  our  political  sys- 
tem and  a  clu.sa  of  cnurta  inhert^nt  in  ttie  im>nurehy  und  enör- 
diunted  to  the  peneral  aspects  of  its  criminal  legislation."  '  I'or- 
talis.  addressing  the  Corps  l,epsktif  on  liehalf  of  the  Tribnnnte. 
said:  "  The  provosts  of  the  Old  lltKime.  like  the  »iwHal  tribunal, 
are  the  ontoome  of  disorder  and  brigandage.  They  were  not  in- 
stituted by  biuis  XIV:  their  orixin  is  of  earlier  date;  they  were 
sanctioned  by  the  deliberations  of  the  States-General.  But  the 
provosts  wcrv  penuniieiil ;  tin-  Npeeial  tribunal  is  but  temporary."  ' 
Several  even  Httoiii|>tcd  a  mihi  rFtmbilitation  of  the  "  prevötal'* 
jurisdictions.  "  'Wiiatever  the  *  prfvötal '  junHdictions  had  of 
value,  sf)  far  as  tvnipjitible  with  the  jiresent  rfpiine,  has  been  taken 
and  the  l^w  of  29th  Nivöse  blenden!  therowith,  and  thereby  ame- 
linrated.  A  fatal  dart  was  thought  to  have  been  launched  against 
tbe  bill  by  saying  that  it  U  rrnuietl  on  one  of  tin-  iik'nI  despotic 
establishments  of  Louis  XIV.  'ITie  "  prevötal  *  jurisdictions 
were  not  originated  by  I^uis  XW;  they  gn  baek  to  much  earlier 
times,  when,  as  at  present,  Franw,  devastated  by  audtieious  hordes, 
had  need  of  a  justice  arme<l  to  war  against  them.  The  "  pre- 
vötal ■  jurisdiriioiis  were  not  essentially  bad ;  tliey  merely  had 
tbe  defects  iidierenl  in  «ur  old  erirainal  pnxrdiire,  which  are  not 
to  be  found  in  the  bill.  The  pruct-dure  her*-  is  not  secret;  the 
accused  pleads  his  defense  i»iiblicly.  The  trials  are  ojwn  as  in 
the  ordinary  tribunals.  Tlie  jurisdiction,  which  the  provosts 
setlle<l  by  calling  on  the  gnidunte»  within  easiest  reitch,  is  controlled 
ill  a  much  more  reas.<turing  manner."  * 

Tlie  Law  was  voted,  but  it  psMcd  the  Tribunntebythc  majority 
of  forty-nine  votes  against  fnrty-une  only ;  in  the  U-gislattve  B(Hly 

■  LaiMHt.  «itttnc  of  12  PluviAw.  "Areli.  pari.,"  toe.  n't.,  p.  258:  r/. 
Trouvi.  p.  231  :    Carr<t.  p.  279. 

'  1  PtuvlAse,  p.  332.  >  17  Plu^iAae,  "Aroh.  pari.,"  loc.  HI.,  p.  316. 
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the  Ijill  i>btaine<I  one  liundred  and  iiiiw-ty-two  votes  agaimt  eighty- 
eight.  It  was  a  part  of  the  Ordinance  of  1670  which  entered  into 
our  lavrs;  and  th»t  is  why  v-v  haw  dwelt  ut  äoiue  length  on  tills 
curintiH  page  of  our  parliamentary  hiätor>'.  Many  speakers  de- 
clared that  in  ^■oti!lg  for  the  establishment  of  special  courts,  their 
inteiitiuM  V.H»  to  save  tlie  Uislitutioii  uf  die  jur>',  which  would  have 
heen  destroyed  forever  by  prolonged  proof  of  its  povcrlcHsne»». 
It  is  useful  to  record  these  testimonies,  which  we  shall  utilize  a 
little  later.  Here  are  some  of  them.  First  of  all,  Ouvcyrier, 
the  chairman  for  tliebiti  in  the  Tribunate,  says :  "  The  institution 
of  the  jury,  a  benefit  and  safejciiard  of  liberty  among  all  free  na- 
tions, is  with  us,  of  all  the  gifts  of  the  Kevolution,  thai  which  a 
miracle  alone  can  save  in  the  midst  of  nrvoIuttoQary  stonns.  But 
we  all  admit  tluit,  originally  ini|)erfect  and  inaccurate,  it  was  aba 
discredited  in  the  imputar  opinion  hy  the  barbarous  use  to  which 
the  most  atrocious  tyranny  condemned  it ;  hampered  since  the» 
by  a  voniplexity  of  abstract  forms  and  metapliv'sieal  combinations. 
it  drags  along  to-day,  marking  at  each  step  it«  inadequacy  against 
the  excessive  evils  of  the  times  and  scarcely  allowing  the  good 
which  it  mieht  some  day  accomplish  to  be  apparent.  —  Do  you 
wish  to  accelerate  and  consummate  its  destruction  ?  Would  you 
render  it  forever  incapable  of  its  natural  functions?  then  leave  it 
to  struggle  against  obstacles  which  it  cannot  overcome ;  .  .  .  crush 
it  under  the  daily  proof»  of  its  nullity  and  powerlessncss,  until 
it  i.i  no  more  in  the  eyes  even  of  its  most  zealous  partisans  than  a 
fine  philosophical  eonooption.  impossible  to  cany  into  pra^ice. 
and  at  all  events  inapplicable  to  our  age  and  our  social  condition. 
If,  on  the  contrarj',  it  is  your  desire  to  protect  its  deficient  but 
prwiious  remnants,  strip  it  from  now  on  of  the  practice 
which  oantinucs  to  impair  and  distort  it."' — Tmuvfi:  "It  is 
of  course  distressing  to  discard,  even  for  the  shortest  period, 
the  benefit  of  one  of  the  most  sublime  institutions,  to 
tlirow  a  veil,  so  to  speak,  over  this  'palladium'  of  civil  lil>- 
erty.  But  suppose  this  veil  is  the  means  of  its  ultimate  pres- 
en'ation ;  suppose  this  raomentarir'  suspension  is  indispensable 
to  the  safety  of  the  State!"'  —  Catllemer:  "The improvement 
of  tlie  iiiatitution  of  the  jur>'!  As  if  this  improvement  did  not 
require  radical,  and  consequently,  gradual  changes;  as  if.  beaides, 
this  improvement  could  produce  the  effect  looked  for  from  it  be- 
fore tlie  extiDctiou  of  all  revolutionär^'  passion,  and  the  complete 

1  M  Xivöac.  ■•.\n>li.  pari.."  he.  dl.,  p.  107. 
'  7  PluviA».  p.  230. 
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reSütabliftliment  of  moralitj-."  '  —  Roujoux:  "A  decade  of  tran- 
quillity may  not  suffice  to  bring  buck  our  mindä  to  the  feeling  of  the 
sublimity  of  the  inslitiiliou  of  the  jury.  The  metD»ry  of  itt  prest-int 
ineffectiveness  will  not  be  easily  obliterated.  Save,  then,  tribunes, 
save  this  institution  from  the  outrage  of  circumstanoes,  if  you 
would  prftien'e  tlie  benefit  of  it."  '  —  B^renger :  "  Tlie  juries  of 
the  departments  of  the  West  and  the  South  acquit  all  culprits  even 
when  oftptiired  in  the  aet  .  .  .  this  institution  is  not  rendered 
tutelary  by  its  forms,  but  by  the  jurors"  Impartiality,  existing,  in 
case  of  ordinarj'  crimcB,  even  in  time  of  revolution,  and  n-ndcring 
them  capable  of  judKin);  one  awused  of  theft  or  murder,  when 
these  offenses  are  isolated.  But  immediately  the  prosecution 
or  the  defense  assumes  a  politieal  ehoracter,  and  addrrsaes  itself 
to  the  passions,  the  jury  becomes  terrible  to  intioeence,  and  is  the 
safeguard  of  brigands.  Resen'e  it  for  times  and  places  favorable 
to  it,  and  do  not  force  it  to  undergo  a  comparison  which  will  ren- 
der it  detestable.  Let  us  calm  publie  opinion,  which  so  many 
prolonged  evils  and  so  many  unpunished  crime:*  stir  up  against 
it;  let  us  »ave  this  liberal  institution  from  the  wreck  of  the  Rev- 
olution by  adopting  the  bill."  ' 

All  agreed  in  declaring  that  the  jury  had  not  given  the  results 
looked  for,  and  it  was  acknowledged  by  its  most  ardent  supporters 
that  it  was  necessary  to  bring  about  radicaJ  ebangis  in  its  organi- 
zation. "  In  my  opinion,"  said  Daunou,  "  (the  jury)  ü  not  so 
much  a  prerogative  as  an  incidental  form,  merely  an  essential 
part  of  our  judicial  system,  a  part  whose  organimtion  is  oo  doubt 
still  verj-  defective,  but  which  it  will  lie  better  worth  while  to 
ameliorate  than  to  suspend.  The  Constitution,  which  h  confined 
to  sanctioning  its  existence,  cannot  prevent  its  improvement,  and 
this  work,  at  least  set  in  motion  by  the  triaU  and  observations  of 
ten  years,  will  be  more  worthy  of  the  enlightened  men  who  now 
draw  up  our  luws.  more  worthy  of  Uieir  talents  and  the  wisiloni  of 
liie  principles  thej'  profess,  than  these  long  and  wretdied 
decrees  of  exception  and  eircumstana's  which  tlicy  propose  to  us."  * 

•  S  Plu\-ifl*o.  ".Xn-h.  [MH-I,."  loc.  eil.,  p.  24.T 
«  H  Pluvifi*..,  '■.\rch.  pari.."  p.  30». 

■  to  PluviAiw,  "Arch,  pari.,"  pp.  301,  302 ;  </.  Dttpitrre.l  PluviAiw,  p. 
210. 

•  7  PlaviOse,  V  Antli.  pari.."  toe.  n't.,  p.  234 :  <r.  Ckatai.  p.  204 :  Garat, 
p.  296. 
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Title  II 

THE  FRENCH  CODE   OF  CRIMINAL  EXAMINATION, 

1808 

Chapter   I 


THE  DRAFT  OF  THE  CRIMINAL  CODE 


S  1.     The  Draft  of  the  Criminftl  Code. 

The  Jury  and  the  OrdiDance 

of  1Ö70. 
5  2.     "Ohsen'ationH"  of  the  Supreme 

Court    and    the    Courts    of 

Appeal. 


S  3.    "Observations"  of  the  Criminal 

Courtfl. 
S  4.    The  Jury  and  the  Publicists. 


§  1.  The  Draft  of  the  Code.  The  Jury  «nd  the  Ordlnuic«  of 
1670.  —  The  substitution  of  tlie  Empire  for  the  Consulate  brought 
no  change  in  the  institutions  which  we  have  described.  Certain 
appellations  were  replaced  by  others,  that  was  all ;  the  criminal 
courts  took  the  name  of  "  Courts  of  Criminal  Justice  "  ;  the  gov- 
ernment commissioners  attached  to  the  courts  of  appeal  were 
calk'd  "  Jittnrneys-gcncral,"  tlie  commissioners  attached  to  the 
other  courts,  "imperial  attorneys."  The  public  prosecutor  re- 
sum«!  his  ancient  titles.'  There  was  one  single  new  creation  — 
that  of  the  Imperial  High  Court,  instituted  by  the  Senatus-<.^on- 
sultum  of  28th  FloreaJ  in  the  year  XII  (Arts.  Hll-133).  But 
from  that  time  on  a.  recasting  of  the  criminal  laws  whs  in  prepara- 
tion. It  was  a  matter  of  necessity  and  was  bound  to  figure  among 
the  new  i-odes  at  that  time  promised  to  France.  The  Criminal 
Code  hnd  not  liecn  retouched  since  1791,  and  its  practice  had  dis- 
closed numcHMis  imperfections.  On  the  other  luind,  the  criminal 
proccdun'  had  been  radically  changed  l)y  the  Liuvs  of  the  year  IX  ; 
the  Code  of  Offenses  and  Punishments  needed  complete  remodel- 
ing. Finally,  and  above  all,  the  rules  as  to  the  composition  of 
the  jury  must  be  remodeled  and  imprn\ed.- 

'  The  dfpiitics  created  by  the  Law  of  7th  Pluviflse.  year  IX,  are.  how- 
ever, siill  callod  magislratts  of  policf  in  thf  draft  of  the  Criminal  Code. 

'  This  composition  had,  moreover,  varied  very  much  during  the  Revo- 
lutiim.     The  geaeral  jury  list,  instituted  by  the  Law  of  17D1,  including  all 
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Thr  prvltininiiry  liihor  lin<l  Ijwn  oommfiK-cd  jti  the  year  IX; 
a  I)*'cr('i.'  of  tlnf  L-fiiisuIs  i»f  Tili  Gprminal  »f  tliiit  yeiir  appointed  a 
commission,  compnscd  of  MM.  Viriilard,  Target.  Oudart,  Treil- 
Iinnl,  «11(1  Bloiuk'l,  whose  duty  it  w«s  to  draft  the  Criminal  Code 
and  to  mci't  at  the  housp  of  the  Clrand  Judpe  Minister  of  .Iiistice, 
the  work  tu  he  rcddy  in  Messidor  of  the  same  year. 

TTiis  comiiii.sHi(iii,  jiidepd,  drew  up  a  vast  plan  cotnpminj;  at 
once  the  criminal  law  and  criminal  procedure,  and  containinR 
1  llW  Artirlcs.  In  the  srcoiiii  |mrt.  devoted  to  criminal  prwediire, 
and  which  alone  intereats  us,  the  comtnittsioners  had,  suhjwt  to 
vco'  numerous  modifications  in  detail,  preserved  the  existing 
institutions  und  tJie  fonns  then  in  force  llicy  were  vi-ry  far 
from  thinking  of  suppressing  the  tnal  hy  jury:  "The  I^w  of 
16th  September.  ITÜI,  which  uitrorluccfl  the  trial  by  jury 
anions  us.  would  In?  one  of  the  finest  pnKluctiniis  of  the  ITlXls, 
if  the  legislature  h»d  not  been  drawn  in  an  opposite  direction  as 
much  by  revohitionary  violence,  «s  hy  Ihe  force  of  old  habits. 
The  trial  by  jury  placed  ui  the  Imiids  uf  tlie  most  useful 
and  enlightened  part  vt  the  citizens  c<.»uld  «ever  be  cither  ojiprcs- 
sive  or  anarelue."  So  M.  Oudiirt  expressed  himself  in  tlie  remarks 
preceding  the  second  part  of  the  draft.' 

Tile  creation  of  magistrates  called  "  prietors  "  was  proposed, 
who  should  hokl  asftizes  successively  in  several  departments.'^ 
They  .were  to  compose  tlie  crimiiml  court,  assisted  merely  by  an- 
other magistrate  or  "  prt>pni;tor,"  "  causing  the  »anic  justice  to 
rule  everj-where  and  subjecting  tlie  |>»ssions  to  the  po\'eniment  of 
the  same  laws."  This  was  a  retuni  to  the  imitation  of  l-'nglish 
institutinn.s ;  tJie  "  pnclor "  was  none  other  than  the  Kngii^li 
eliief  justice,  and  it  was  desired  to  give  tn  the  sessions  ct  the 
jury  something  of  the  solemnity  nf  the  Knglish  lussixes.  The 
"  propnctora '■  asaunifd  iJie  functions  formerly  e.sercised  by  the 
directors  of  the  jurj".  "  Inder  the  rule  uf  the  existing  law.  the 
director  nf  the  jury  exercises  crimuml  functions  fur  three  or  six 
months,  end  quits  them  precisely  when  he  is  »omewhat  more  tn  a 
condition  to  prope^l,^■  exercise  theiu ;   thereupon  the  order  of  the 

IhnrWton,  hnd  siiff<>ro(l  tho  poiintcrhlowof  nil  tWchatiKrs  tnft4<-  unon  Ihn 
«lecUinü  luw»  ;  it  had  hnfn  nuonrsMVi-lv  iilu-rw]  liy  llif  Law»  uf  2(1  NivA»e, 
y«u-  II.  iLiid  of  0th  ücniiinnl.  vi-«ir  VlII.  aud  l>,v  tlie  St^ualtu-CoiiBuUuin 
ot  the  lüllj  TlKTmitlor.  ycur  X. 

'  "Projtii  lie  rudi-  eriiinnel,"  p.  xxxJv. 

'  A  Law  o(  !«h  VeiitAse.  jear  VIII,  had  formeriy  renrulaU'd  this  pwnl : 
"Sinre  ttiis  law.  (he  tint  CVmi-ul  wieote  from  the  Court«  uf  .\puusl  U 
many  ]uil]p.<«  a»  I  hero  ar«  (iepartiiients^Rad  aeads  Ikem  to  prciiidc  tor  ono 

Oudarl,   p. 
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list  calls  tipon  that  nne  of  thf  juil^s  who  is  round  to  be  the 
least  fitted.  In  our  draft  the  '  proprietor '  is  appointed  for  life 
likt.-  uny  othirr  jud{;v,  aiid  o-s  were  the  rricninal  lieuteiuiuts  and 
aaseHSors."  * 

Important  changes  were  inlrrfduccd  as  to  the  method  of  choo^ 
irift  llio  jurors:  "  Since  ilie  month  of  Nivflse  in  the  year  II,"  said 
M.  Oudart.  "  the  list  of  special  petty  jurors  ought  to  be  thirty,  ami 
the  list  of  ordinary'  jiin>rK  inight  to  iiintain  a»  many  citizen»  »a 
there  are  thnu.-uindü  of  inhahitaiit.'i.  .  .  .  According  to  thi»  di\iAion 
a  panel  of  665  jurors  was  made  at  I'nris  every  three  months,  whidi 
made  in  tlic  eotir«:  of  tin;  year  twenty-seven  hundred  to  twenty- 
eight  bundrw!  ordinary-  and  special  jurors.  Since  the  luw  provides 
that  stich  a  great  number  of  citizens  should  be  called  upon  at  once, 
many  more  bad  selections  are  made  than  good  ones  and  the  govern- 
ment cannot  hold  ttnyl>ody  to  account  for  an  act  essentially  vicious. 
'Hie  care  of  drawing  up  these  lists  is  also  almost  everjTirherc  left 
to  clerks,  who.  without  more  ado,  copy  the  pages  of  the  registers 
of  the  population.  Profv^ionnl  thieves,  dead  men,  nu-n  who  have 
long  left  the  district,  men  afflicted  with  incurable  diseases,  and 
incu  who  cannot  either  read  or  write  have  been  registered  on  these 
Itsts."  It  was  therefore  endeavored  to  obtain  a  better  choice, 
above  all  requiring  jurors  subject  to  a  certain  census  (fualUicatidn. 
TIiv  challenges  must  henceforward  l)e  made  upon  a  quadruple  list 
and  in  cvurt.  "We  can,"  said  M.  Oudart,  "finally  rcatore  to 
the  parties  the  invaluable  right  ti>  challenge  in  court,  a  for- 
malit.\'  rvligiousl>'  ohserved  in  England."  '  There  was  an  attempt 
to  simplify  the  s,vstem  of  questions  put  to  the  jur>',  but  in  thi» 
respect  Article«  S(j9  and  870  admitted  disctiiuions  among  the 
jurors  themselves  and  conferences  of  the  jurors  witli  the  judjp», 
which  presented  serious  incomeniences.  Finally,  the  rule  of 
unanimity  whs  sugjie^ted  for  tlic  decisions  of  the  trinl  jury,  as  in 
England.  This  system,  illogical  in  itself,  and  difficult  of  accept- 
ance by  the  French  spirit,  had  never  been  admitted  with  us  for 
acquittal ;  for  condemnation  tlic  Laws  of  1791  and  of  tlic  year  IV 
had  required  ten  votes  out  of  twelve :  the  Laws  uf  lOtli  Kructidor 
of  the  year  V,  an<l  of  18lh  Frimairc  in  the  year  VI,  in  printiplc, 
required  unanimity,  but  at  the  end  of  tweutj'-four  hours  spent  in 
vain  efforts  to  obtain  it  a  di\'isi(>u  of  votes  went  to  the  benefit 
of  the  accused,  and  a  mere  majority  was  sufficient  for  a  condemna- 
tion. Tlic  draft  (Art.  8M)  exacted  unanimity  of  votes  to  acquit 
as  well  05  to  condemn,  and  it  fixed  do  limit  of  time  for  the  deliber- 
' ."  Obwrraüona,"  Locri.  nl  XXV.  p.  17.       » Ucrt.  vol.  XXV.  p.  2S. 
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utionit.'  We  shull  ver^'  soon  liiive  to  bring  upagoinsevemi  important 
features  of  this  primary  draft.  We  ha\'e  analjzwl  iht-se  few  pm- 
visions  to  show  that  thv  commissioners  had  borrowed  the  prin- 
ciples of  the  reforms  which  they  suggested  rather  from  Euglnnd 
thAii  from  the  old  French  hgisliilion. 

A  <:urrcMit,  however,  very  povix-rful  and  always  growing  stronger, 
existe*],  setting  in  towards  the  past.  The  nation  was  then  lirerl 
of  politicnl  liberties,  and  the  governing  bodies,  the  magistrates 
above  uU,  turned  their  t-yes  witJi  reRTcl  towanis  tlic  criminal  pro- 
cedure of  the  Ordinance.  The  jury  appeared  to  them  to  he  a 
b«^^)a^ons  and  dangerous  institution.  Th<?y  could  not  under- 
stand why  tlie  t-\ane9c«it  oral  teatJinony  sliould  l>e  preferred 
to  the  permanent  written  re<X)rd,  ignorance  to  knowIe<lgc.  irreso- 
lution to  exjierieno!  and  to  the  professional  sentiment  of  duty. 
Was  it  not  necessarj-  to  judge  the  tree  by  its  fruits,  and  to  return 
to  the  old  procedure,  not  certainly  such  «s  had  been  settled  by  tlic 
Oniiiiam-e  of  lfi7D,  secret  ami  mereiless.  but  such  as  the  first 
reforms  of  XTSV  had  purified?  Many  gave  utterance  to  this  idea 
and  it  wanted  little  to  give  them  the  victory.  It  was  they  who 
spoke  loudest  iii  the  great  inquiry  which  had  opened  upon  the  draft 
of  tJie  Criminal  C  tde. 

§  'J.  "  Observations  "  of  tho  Supreme  Court  uul  the  Courts  of 
AppaaJ. —  An  extensive  inquiry  was,  indeed,  ordered  for  the 
pur[H)ae  of  collecting  the  Observation»  of  tlie  mu^i^tracy  uixtn  the 
work  of  the  commi-ssioners.  The  Court  of  Cassation  and  the 
Grand  Judge,  the  Appeal  Court  and  the  Criminal  Courts  in  tun\ 
gave  their  opini<m5.  The  Supreme  <"ourt  and  the  (>rand  Judge; 
were  required  to  express  their  opinions  in  a  .solemn  fashion.  By 
virtue  of  a  resolution  of  the  5th  VentAse  in  the  year  X,^  the  Court 
erf  Cassation  must  evcr>*  year  in  Fnietidor  send  a  deputation  of 
twelve  of  its  members  to  acquaint  the  consuls,  the  .State's  Council, 
and  the  ministers  present  of  the  defects  which  the  ex[»riencc  of 
the  year  had  made  apparent,  an«)  the  changes  and  improvements 
proper  to  he  wrought  upon  the  laws.  In  the  same  sitting  the  Min- 
ister of  Justice  was  required  to  give  an  account  of  the  observs- 
tkms  which  he  had  made  upon  tlie  same  subject.  Now,  on  the 
third  conipleniental  day  of  the  year  XI,  in  obedience  to  the  afore- 
said re:H>lution,  the  Kirst  Minister,  M.  Muraire,'  expressed  himsdf 

'  See  M.  Oudart  (Lflcr*,  vol.  XXV,  pp.  41.  42). 

'  Sirry, '"  IjoIh  aiinoUk«."  I,  p.  !iT2. 

'  Along  »ilh  M.  Muraipc.  the  d«ipiuati»Q  incluil«d  MM.  Malevfllr, 
Cochard.  LaSiAaiissadp.  Bailly.  /.aneincoiDi.  CaiMuene.  BrilUt-Suvarin,  Baris, 
Sohwenilt.  Miniur.  Lu^bto^  bikI  M.  Merlin,  (overainetit  eummiiiwu'y. 
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in  n'RartI  to  t\w  jur>-  in  terms  L-oiHlcmiialory  nf  tin*  iiMtitution. 
"  The  sad  result  of  the  impunity  of  the  greatest  crimes,  ofTending 
publi«  murality  and  terrifying  stwiety,  has  almost  led  to  the  «loubt 
whether  tht-  institution  of  tbf  jury,  so  fine  theoretically,  haa  not 
to-day  been  more  hunnful  tlian  useful  in  its  cfFects.  An*l  vary 
soon,  this  first  doubt,  leading  to  a  second,  may  make  it  neoetMary 
to-day  to  investigate  b>'  the  light  of  experience  what  was  dour  by 
the  Constituent  .V>sembiy,  hut  in  u  spt-culativf  manner;  perhaps 
it  tnay  he  t»  examine  if  in  a  country  where  there  ift  neither  class 
distinction,  nor  feudality,  nor  privilege,  the  instiuitioii  of  the  jury 
offers  very  real  benefits ;  if  the  institution  adapts  itself  perfectly 
to  the  national  character ;  if  it  can  properly  be  allied  with  that 
too  usual  seriltment  of  generosity  and  indtdgence  in  some,  of  timid- 
ity and  carelessness  in  others,  which  »ill  aUay*  induce  t*»  com- 
miseration the  man  who  is  not  Fortified  in  the  habit  of  tr>-ing  and 
who  sees  Iiefore  him  merely  the  man  wli4)m  he  is  going  to  strike, 
society  being  but  iu  hi:^  eyes  au  abstract  und  invi^fiMe  thliijc." ' 

The  Grand  ilml^  on  his  side  aaid :  "  Afraid  of  the  result  of 
these  trials,  and  cnnsiderinii.  acnmlinic  lo  ac-cnrate  rejMirt,  that 
tlic  ciimplexitj'  of  the  subject,  the  subtlety  of  the  discuasion,  and 
ignorance  and  weariness,  invariably  vml>urr»s9eJ  and  often  over^ 
whelmed  the  trial  jury,  cnmiKised  of  men  strangers  to  that  de- 
scription of  duty,  many  fine  mindd  and  a  numlicr  of  cnlighu-nt-d 
magiHtrates  have  thought  that  it  would  prolwbly  be  preferul>ie 
to  keep  mpffly  the  grand  jur>-,  taking  pains  to  fix  the  neces.'Miry 
method  of  arri\ing  at  the  best  choice  of  jurons.  In  thi5 system  wc 
confer  upon  the  »»urts  the  examiniition  of  the  proceedings  as  well 
as  the  judgment  in  regard  to  theimlividnals  who  have  been  de<'lar»'<l 
iodictable.  we  maintain  the  puUlii-ity  of  the  examination  and  al>o 
the  communicfttion  of  the  Joounientu  lo  the  accused  wa  well  aa  hts 
eoun-^l,  am!  we  leave  them  both  all  ru-ccsryiry  latitude  to  pk-ad  the 
farts  and  justifinitive  pica«.  The  inequality  of  class  di.stinctions 
having  l>een  abolished,  there  is  no  k>nger  reason  to  fear  either  the 
prejudiees  or  the  oppression  of  one  caste  or  one  order.  'JTic  judges 
are,  like  the  jnnir»,  the  true  peers  of  the  accused,  and  they  have, 
what  tlie  jurors  have  not,  stud.v,  knowledge,  and  experience  of 
affairs."*  He  did  not,  however,  dare  to  pmpodc  the  abolition  of 
the  jury.  "  Despite  the  sad  esprrienec  which  wc  Iwvc  hnd,  the 
supporters  of  the  procedure  by  jurj'  are  very  far  from  thinking, 
AS  many  others  Iwlieve,  that  this  institution  caimot  be  acctituatizcd 

'  "Projrt  df  t'odc  crimind,"  p.  t32;  Lvtrf,  roL  I.  p.  207. 
""Proiet  dc  Codi-  mmiafl,"  p.  212. 
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in  Frun«;  they  mnintain.  whatovor  may  be  said,  that  tlin  in- 
stitution w  quit«*  «miiwilible  with  the  nvnhis  and  charactrr  of 
the  nation,  that  if  down  to  the  present  time  it  has  encountered 
ob3tBcIe3,  the-se  must  be  attributed  principally  to  the  numerous 
dissensions  to  whidi  the  IJevoliition  has  pven  birth,  and  that 
these  disscnsidtis  tjcing  necessarily  bound  vvry  soon  to  disappear 
by  the  effect  of  lime  its  pmgrcss  aiid  succe;«  will  «ot  he  i'lirllwr 
hindered  except  by  sliKht  obstacles  which  it  will  not  l>e  iliffioult 
to  overcome.  Now  I  do  not  refuse  an  adtUtioncil  trial,  and  let  a 
thin!  e-xperiment  decide  between  them  and  their  adversaries." ' 

The  observations  of  tlie  Courts  of  Appeal  are  very  interesting.* 
Twelve  courts:  Aix,  .\iuicns,  Bourses,  Colmar,  Douai,  Metz, 
Nanej',  Ximes,  Orleans,  I'ati,  Riom,  an«l  Turin  give  their  decision 
against  the  procedure  by  jury :  five  merely  demand  its  mainte- 
nance:  A^-n,  Anders,  Caen,  Itenne».  unil  Toulouse;  five  do  not 
give  any  opinion  upttn  this  grave  question  ;  the  courts  of  IJnrdeaux. 
Drussel-s,  and  Treves  furnish  upon  the  plan  merely  observations 
of  detail ;  Ajuccio  und  Mont|H-llier  present  a  vaKu<^  cammendutiou.* 
The  Courts  of  Appeal  hostile  to  the  institution  of  the  jurj-,  bolder 
than  the  Supreme  Court  and  the  Gnmd  Judge,  expressly  demand 
its  suppression;  »ome,  however,  exi>res3  their  opinion  with  cau- 
tion :  "  III  the  unofrtaiiity  of  tlie  opinions,  the  Grand  Judge  prw- 
pows  a  thirti  trial  of  the  institution  of  the  jury.  The  exfwdient 
is  no  doubt  good,  but  the  court  sees  in  it  great  inconveniences, 
tliQt  of  prolonging  the  abuses  of  the  jury  und  retarding  the  fimd 
reformation  of  the  crimirml  pr«K'e<lure." '  Met«  denunids.  for 
the  moment,  but  the  abolition  of  the  grand  jur>*;  "The  grand 
jurors  still  more  than  the  trial  jurors  nre  exposed  to  entreaties  and 
seduction,  bei'ause  they  are  more  appniaeliable  by  the  parties."  ' 
Orleans  desires  tlie  auj^ression  of  the  trial  jurj',  but  an  institution 
dare  not  Ik-  absolutely  reiioonood  "  the  defect  of  which  ii*  not  gen- 
erally enough  demonstrateil  and  above  all  not  generalty  enough 
recognized."*  But  the  majority  arc  altogether  in  die  aflirmativc: 
"  Everybodv-  uniting  iulelligenee  with  exjwrience  has  declared 
against  the  jurv-.  What  good  will  a  new  trial  be?  Nothing  brings 
the  autlu)ritics  into  disrespect  more  tlian  u«;less  and  dangerous 

'  Thnrrkndjuili^iin}'**' third  «•xi>ciririM>nt.''  bonattM!  the  jary  hsdalR«<ly 
b<»n  aiil«l)IUbcd  twivv,  hy  thi?  Law  uf  1701  and  by  iha  Code  of  Bruiuaüw, 
year  IV. 

'  "Observaiion»  des  roiira  il'a|>iwl  sat  le  proj«t  de  Cod«  crimiaiil," 
Pvi«,  year  XIII.  2  vohinie».     InipriniPrii'  impmal«. 

'  Ajaceio.  •'Obsf-rv.."  p.  1 ;  MonlpeUier.  i>.  2. 

•  Arniena.  "Obwrv.."  p.  2.  *  MoW.  "ObwwT.."  p.  21. 

■Origan«,  p.  10;  <^.Al\.i).2:  Colniar.p.4. 
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cjqwrimeiits." '  —  "An  alinasl  universal  crj-  is  raisnl  against  the 
iiiäiitution  of  the  jury,  and  the  majority  of  the  court  shares  public 
opInioD  in  this  n-spcot."  * —  "The  defects  of  the  institution  of 
the  jury  bping  Rfiiwally  frit  and  universally  recüj;niwd.  the 
best  furm  of  prucedurr  in  (Timinal  mattrrs  will  be  to  confer  that 
power  upon  tJie  regular  «lurts."  '  —  "  Tlie  institution  of  the  jury 
is  not  suitable  tn  France ;  it  nill  be  danfiercHi-'i  to  make  a  new  trial 
of  it."*  — "  Experience  has  pnjvcd  tliat  the  procedure  by  jurj- 
offers  too  fuvonible  opportunities  t4i  crime."  '  —  "  MTint  originally 
was  such  a  fine  aiid  seductive  speculation  in  practice  otier«  nothiiiß 
but  the  worst  results."  •  —  "  It  ap|M-«rs  ti)  us  that  the  moment 
has  not  arrived  to  ti^'  the  new  esperimeiit  proixwed.  and  that  it 
will  be  necessary  to  reserve  it  for  that  happy  period  when  our 
de»criidant.-«  mx  in  the  different  French  Hcvulutionii  nothing  more 
than  historic  facts,"  '  However,  the  objections  which  these  courta 
advance  regarding  the  jurj^  were  those  which  we  have  seen  brought 
forward  in  tlie  discussion  of  1791.  and  tho:«e  which  will  always  be 
brought  forward  whertever  the  quarret  recommences :  the  igno- 
rance and  inexperience  of  the  jurors,  their  fears,  their  hesitation», 
their  |Mssioiis :  the  repugnance  uf  dtiu-iis  to  become  jurors  and 
the  difBctdty  of  making  up  the  lists ;  the  superior  merits  of  the 
written  procedure,  incompatible  with  the  jur\',  and  of  which  the 
a«]vttntage5  an-  bruiight  foraard  even  for  the  defuiLse ;  all  this  was 
brought  forward.  One  of  the  characteristics  of  the  jury  naturally 
repugnant  to  the  magistrates  was  also  urged,  namely,  the  estab- 
liäluneiit  of  traditions  and  a  settled  practice  with  a  constantly 
renewed  and  changing  body.' 

It  was  the  example  of  the  English  which  had  formerly  popularized 
the  institution  of  die  jury  in  France;  it  was  die  English  proced- 
ure which  »TN'nl  as  a  model  for  the  compilers  of  the  Lav  of  1791 . 
and  the  author«  of  the  new  bill  had  niso  borrowed  from  it  in  tlieir 
principal  reforms.  The  courts  wIiom?  words  we  shall  quote  set 
thcmBclves  to  point  out  tJiat  there  wns  in  all  this  merely  a  trouble- 
some nianin  of  imitation;  and  this  demonstration  ini^ht  at  that 
titae  be  heartily  indorsed.  Knglsmi  luid  hecome  tlie  implacable 
enemy  of  France,  and  much  blood  bad  flowed  since  1 789.  *'  Wc 
do  not  envy  ihe  Kngh^i  their  tnstes,  iheir  habits  their  entliusiasm 
for  their  laws ;  wc  oppose  to  these  declamations  the  experience  and 


■  Bourgw.  p.  3. 
» P»u,  p.  le. 


'  Douai,  p.  22.        •  Nanor,  p.  ft.        *  NitiH«.  p.  9. 
Riom.  p.  1 1.  '  Turin,  p.  3. 


auire»,  p,  4  :  "The  eTf«test  dpfecl  of  jori»  i«  tJiat  they  aw  klwft^-a 
eompoaed  of  arv  people,     nliat  is  this  Htrangv  »ytVem  of  discardiuK  >»  tbia 


rwp«ct  the  light  uf  «xperieaw  7 " 
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tlie  opinion  nf  «nc  of  t!ir  grratcst  magistrates  of  our  time,'  to  whom 
wf  wuld  add  nil  iufinituj«  of  oiIkts."-  —  "  Tlicrv  is  n  jury  in 
EüßUiid.  there  must  he  one  in  France ;  prand  jury  in  England, 
there  must  In-  thi-  same  in  Kmiu'e.  But  is  this  people  wiser,  belter 
iIo\'iTiied.  or  liappier  than  we  ?  If  these  luslitutioiia  du  not  exist 
here,  it  is  by  rvii»>n  uf  their  antiquity."  * — "Let  the  Kngli^^h  people 
fei'd  ihemsclves  upon  ilhi.sinn.s  under  a  }rnvernnieiit  which  oppresses 
them ;  the  French  people  de»ire  free  iii:^titutioiiä  and  sueh  ai  reach 
tlicir  mark  ;  it  has  been  proved  by  too  loiig  a  chain  of  experiences 
that  none  nf  thi;  Knuiish  institutiuns.  whieh  it  is  wished  to  trans- 
port into  Franec,  pnwper  here,  not  c\en  that  uf  justice  of  the 
peace."  * —  "  The  judgment  by  jurors  has  been  transplanted  from 
England  into  Fninee.  but  it  is  elenrly  shown  that  the  French  char- 
acter in  not  suited  to  this  institution  and  that  our  wa^'^  are  not 
eoTisistent  witli  it.  .  .  .  Let  us  then  allow  the  Engli:^  to  live 
hi  their  own  way  and  let  ils  live  in  ours."*  —  "The  rhan^iig 
picture  of  the  crimes  of  thai  nation,  which  uses  assassination  and 
the  plague  to  repulse  im  enemy  which  it  has  provoked  into  break- 
ing a  solemn  tn-aty  hnrdly  sipKftl,  niiKht  not  to  indnce  us  to  »dopt 
its  s>stem  in  criminal  procedure.  The  jury  has  not  rendered  that 
people  better;  «nd  if  we  reeaU  what  tnivellers  liave  told  us,  there 
is  no  European  «tuntry  where  iJieft,  esiiecially  up<in  the  hichways, 
13  more  frequent  and  U-tter  organized  than  in  that  island."  * 

If  a  wroni;  ninil  was  taken  in  following  tlic  example  of  the  Eng- 
lish, the  national  tradition  must  be  taken  up  aRain  ;  it  -was  ncccs- 
sarj'  to  return  to  the  point  where  it  was  abandoned.  It  b  towards 
the  Ordinance  of  1670,  almost  as  it  had  been  reformed  in  1789,  that 
the  Courts  of  Ap|>eals  turn  their  eyes.  "  We  do  not  hesitate  to 
think  that  the  Ordinance  of  Ili"<),  modified  by  the  Decrees  of  I7H9. 
offers  more  guarantees  and  more  real  Kfiinnds  of  safety.  .  .  .  WitJ» 
the  aid  of  counsel  to  the  accu^  and  the  puhlidty  of  trials,  the 
Ordinance  of  lfi70,  amended,  wouhl  pnibaWy  be,  wc  flo  not  hesi- 
tate to  repeat,  what  would  oome  nearest  to  perfection."^  — 
"  TIk'  criminal  courts  have  ln-en  too  much  decried,  notwithstanding 
that  they  haw  clone  less  diinia)^>  during  the  one  hundred  and 
twenty  years  following  tlie  Ordinance  of  1670  than  the  jury  within 
the  short  space  of  tirnc  which  hu*  followed  it»  establishment."  *  — 
"  The  principal  objections  niadi^  tn  the  prrK.-eilure  cstahiishetl  by 
the  Ordinance  of  lt>7l>,  are  the  want  of  publicity  and  the  lack  of 


'  SiuvitT,  in  bis  addroes  of  1786  analyzed  alxive. 

•  Boiirge».  p.  5.  •  Dou&i.  p.  2.*i. 

•  NUues.  p.  7.  .     '  Mx.  pp.  2  and  12. 
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ability  exiHTienced  l»y  tlie  accused  in  mnkiii|>  Iiis  defense  heard. 
The  expericiH-f  of  sevt-ral  .vcars  has  shown  Iiow  easy  it  waa  to  do 
«way  with  these  inponveniencp"',  however  grave  they  may  be  sup- 
posed to  Ije.  Tlie  Constituent  Assembly  had  called  for  the  rv~ 
form  uf  tlitse  ubuws ;  it  mi|i;tit  be  lulded  thwt  It  had  pix-scribed 
the  power  to  tcrant  to  the  accused  peremptory-  challenjies  of  one 
or  two  judges.  .  .  .  INTiy  seek  atiiong  our  neighbors  an  evanescent 
perfection  which  nlwiiys  (•scii3Hrs  al  the  inoiaeiil  when  it  api^enrs 
to  be  within  reach,  while  it  is.  so  easy  to  give  a  valuable  improve- 
ment to  our  lan-s.  already  the  l)est  of  all  those  which  have  so  far 


Iwcri  in  vxistcucc? 


V  ■■  I  


■'  Undoubtedly  it  vaiinot  be  deni(xl  tijut 


thf  Ordinance  of  lfi70,  tJie  fruit  of  the  rcflectiona  of  the  moat  fa- 
mous jurisconsults  of  the  npe  of  I,ouisXIV,  has  not  attained  in  many 
ways  )>frfe(t inn  in  criniina!  le>;islatK*ii,  and  that,  allhotigli  it  can 
be  n-pmached  with  sunic  defects,  it  is  inltt-rent  In  all  the  works 
of  man  in  some  |)oint  lu  pay  a  tribute  to  luimautty," '  —  "  Tlie 
procedtire  estabiijhed  l>y  the  Ordinance  of  1*J70  was  j^^t^^■  ceti- 
siire<I  for  two  principal  rea-son»:  the  first  was  that  thcexamina- 
tinii  was  secret ;  ttie  wcoiirl,  that  tla-  hccumsI  wjk  without  cuunwi. 
Instead  of  changing  this  defective  order,  the  system  of  the  Uevo- 
lution  adopted  nn  institution  foreign  to  our  usages."  ' 

l'*tually,  the  court  of  Nancy  sketched  out  the  Imiad  features 
of  this  French  procedure.  The  «»urts  of  the  arroudis^ment, 
with  five  judges  at  least,  took  cognizunre  in  the  first  instance  of 
nil  the  olTcnses  entailing;  »filictive  and  deftradiuf;  punishment: 
the  mugit<trnles  of  police  remained  as  the  Law  of  I'luviose  had 
estaldished  them.  A  commissioner  attnchetl  in  each  geiiemi  court 
performc<I  the  functions  formerly  »ttrihiited  to  the  erimiunl  ticii- 
tenant;  he  heard  the  «crusiil  und  the  witnesses  and  caused  the 
answers  to  l>e  recorded,  but  with  the  assistance  of  a  substitute 
of  the  same  court :  then  came  the  rcqiii^-itions  of  the  public  pniAe» 
culnr  and  the  investigation  of  the  procedure  by  the  entire  bcncli 
to  decide  if  there  was  cause  for  indictment.  "  The  witnes.se8  who 
should  have  been  heard  in  writinu  would  lie  confirmcil  and  «m- 
frontn]  by  ntic  ami  the  muik*  o|K*ratinn  in  the  einincil  chamber 
by  the  jitd^e  performing  the  function  of  the  crimiiuil  lietitenant, 
in  the  presence  of  the  substitute  who  bad  as^sted  him  in  the  in- 
formation and  of  the  nrcuscd,  who  obtained  the  as.sista»ce  of  a 
counitel  and  of  the  mn^iislrate  of  police.  .  .  .  TTie  public  would 
not  lie  admitted  at  this  step  of  examination  of  the  prot-edure. 
At  the  hearing,  the  «itursst-s  would  be  exempted  from  apix'aring 

'  M«i,  p.  17.  •  Orifaae.  p.  1ft. .  » P«i.  p.  107. 
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on  account  of  the  confrontation  previously  made.  .  .  .  Tne 
magistrate  of  safety  would  perform  here  the  functions  of  public 
prosecutor ;  a  reporter  would  be  appointed  for  the  purpose  of 
reading  all  the  documents,  the  accused  would  be  represented  by 
his  official  counsel,  before  whom  all  the  documents  of  the  procedure 
would  previously  have  been  laid.  The  report  and  the  judgment 
would  be  public;  appeal  would  be  a  matter  of  right."  ^  This  was 
the  resurrection  of  the  written  procedure.  Some  of  the  courts, 
however,  which  condemned  the  jurj-,  demanded  the  maintenance  of 
the  oral  and  public  procedure  :  "  Let  the  procedure  of  the  investi- 
gation and  of  the  judgment  remain  public  and  oral ;  let  a  president 
supervise  the  trial,  and  let  the  judges  secretly  deliberate  as  a  trial 
jury,  the  president  being  excluded.  ...  Let  the  judges  publicly 
give  their  opinions  as  a  jury,  without  being  subject  to  any  other 
proof  than  their  personal  convictions,  and  let  them  afterwards 
join  with  their  president  in  deliberating  as  a  court  upon  the  pun- 
ishment to  be  inflicted  upon  the  guilty  party."  ' 

What  of  the  courts  who  were  favorable  to  the  maintenance 
of  procedure  by  jurors?  They  recalled  the  enthusiasm  of  the  early 
days  and  the  real  benefits  of  the  institution;  they  showed  that 
the  temporarj-  lack  of  success  was  due  merely  to  circumstances 
and  defects  of  organization:  "Do  not  infect  the  general  legisla- 
tion with  what  can  be  useful  only  under  certain  circumstances  and 
for  certain  men.  .  .  ;  And  has  that  end  not  been  obtained  by 
creating  special  courts?  Those  are  sufficient  for  the  extraordinary 
cases  of  which  we  speak.  Let  them  be  allowed  to  remain  so  long 
as  the  social  interest  shall  demand  them,  and  pray  to  Heaven  that 
this  violent  remedy  be  very  soon  needless  and  leave  in  all  its  purity 
the  ordinary  institutions  upon  which  our  happiness  and  that  of 
posterity  rest."'  —  "This  ameliorative  institution,  independently 
of  the  abuses  for  which  it  has  been  blamed,  the  outcome  of  times 
of  trouble  and  political  strife,  can  nevertheless  be  suited  to  our 
existing  ways,  and  strike  deep  roots  in  proportion  as  minds  keep 
calm  and  congratulate  themselves  on  being  well  governed."*  — 
"  The  institution  of  the  jury,  for  a  long  time  awaited  by  humanity, 
had  signalized  the  first  works  of  our  modem  legislature,  at  the 
time  when  there  existed  in  France  but  one  single  desire,  that  for 
good  institutions  and  good  laws.  This  new  system  of  criminal 
jurisprudence  was  also  universally  approved  and  its  benefits  were 
generally   felt.    But  very  soon  this  excellent  harmony,  which 

'  Nancy,  pp.  10  and  11.  '  Colmar,  p.  5, 

'  Agen,  p.  i  *  Angers,  p.  7. 
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Inukcci  Hi  thiiiKS  fpum  tlio  true  point  of  view,  was  disturbed ;  party 
Bpirtt  ttwk  pussi-ssioii  of  all  niitids;  tliort*  wns  no  lit-situtiun  in 
finding  E)iid  wliat  liiu)  fririncrly  a{>)H>iinMl  to  hi'  gixxl ;  Dot  onl,v 
tliat,  l>ut  an  attempt  was  made  to  abuse  it.  and  cvpr>'  means  vaa 
employt'd  to  run  (lywn  tliis  iiu«titiitiuii.  Tin-  true  cuust-  of  the 
discredit  of  the  procodurc  by  juries  is  to  be  found  in  party  spirit, 
in  a  s>-stem  followed  for  tlic  destruction  of  the  best  institutions 
producwi  l>y  till-  Rovdlutioij." '  It  rwjtiin-«!  ii  (vrlain  <x>iirsge 
in  the  magistrates  to  use  such  pointc«!  lungiiagc  at  such  a 
time. 

§  3.  "ObMrration»  "  of  tha  Crimliial  CourU-  —  The  obsen-a- 
tions  furmslit'd  by  scvcnty-äv'C  Criminal  Courts  were  also  pub- 
lished by  «mirr  of  the  pivenuiient.'  niid  wc  believe  tlicy  may 
be  clasiiiified  in  the  folluwinj;  way.  A  fairly  large  nunilier, 
twenty-tJirLf,  present  mi-rely  remnrV::«  on  matttrs  of  detail, 
and  tlu  not  explicitly  ^ive  an  0])inion  in  favor  (^  the  jur>'. 
maintained  in  the  draft  code,  nor  do  they  give  an  opinion 
again»t  it;'  twenty-MX  |>rutiuunce  ngnJiist  tlie  institution  of 
the  jury,'  some  rather  feebly  it  is  true;  tweuty-sLx  demand  its 
jBiainte  nance.' 

Hem  uiao  a  large  number  of  speakers  demand  the  return  to  the 
written  pnHTdure  without  the  (.iMi[>erBtion  of  a  jury :  tlie  reasons 
invoked  were  those  which  we  have  found  in  the  observations  of 
the  Courts  of  Appeal,  Miuietiuie;«  preseiitt.'d  with  a  great  deal  of 
exaggeration.  It  is  above  all  on  the  natiuiml  character  tliat  they 
fastcn:  "  Kxpcricncc  is  undoubtedly  the  surest  of  all  guides,  but 
when  the  nations  to  l»e  guvi-nicd  by  it  liav«  arrived  at  muturity, 
it  is  their  own  and  not  tlie  experience  of  foreign  natbns  which  must 
be  chiefly  itmsiiltcd;  and  personal  cxpi-rimre  tells  us  that  the 
Ordinance  of  1070  olfept-d  to  good  order  a  surer  safeguard  and 

*  C-ikOD.  p.  2 :  rf.  TnulouMt.  p.  3. 

'  " Obwrvatioii* (li-s  irihuiinux  iTliniiK>l«mirlopro>eidoCoclcmniiDel," 
G  vols.     Impriiu.  iiti[)^'riiili'.  >'>«r  XII. 

HAulv»-AlpcA,    AlpiwMaritiDii'«.     AuIh-,     ('liurt-utc-hiri^ridun;,    (.'»»rriw. 


Mfioililiint',  Mo 


^loBililiinr',  Nforhilian,  Oi^. 


11UUCH.    I 

,  Pat-d 


i-Cnlai«,  Pfl-*i-Doirp.  Rliin-4-t-Moiwllc, 


'  Alii.  Alii.r.  Ard*ehe.  Ariipp.  Audo.  Avryron.  Bom'lMw-<lu-Rliöni-. 
Dvl«.  DoiiIm.  I>ordoinie.  Haut0-Oaronne.  Forsts.  t^ire-«t-Luir.  If^mult. 
Isfere,  lÄt.  Mwirth»,  Lys,  Loiire.  Ome.  Basww-Pyröofc«.  Vnr.  Vauelus«. 
Uaut<vV'i(>niie. 

*  Cantal.  I^xmut.  Okrd,  Indrc*.  Ini()V-<>l-I^irr  (only  the  nttnrnvyHC^ti- 
flnü>.  Ilftute-Ltürp,  Loim.  Mamo,  MniK-lir.  Matm^-t' Ixiin-,  Lut-4>i-0»- 
ronnp.  MowlIi\  Nli>vn-.  !»u.v-.i.-n6nif.  Ili»utf»-I*\r#ii*e«,  l»yr*n*«»-<"»ricn- 
UÜM,  Uan-Rliin.  HMiii-Ktiiii.  rCiHT.  .Saflni-ft-Loir«,  Somr.  8eiae-et-Oi»e. 
&tunM.>t-TKDaro,  Vo^^. 
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more  real  ^foutkIs  of  safety  than  the  institution  of  juries  aod  prte- 
torsliips."  '  —  "  Uliat  ft  differenct-  there  is  between  our  muiiners, 
our  cuHtoiiLs,  ami  our  nutJoiiul  dmrcctrr  aiul  tiuMc  of  thr  English 
nation  I  Without  entering  upon  the  subject  in  detail  aiid  at 
length  ...  it  is  äulTicient  to  iiiistiiiiiL-e  tlu*  <^^)mp!iri»on  of  Siinkc- 
spean-'i  plays  aiwl  Uiusc  of  uUrt  Kii^UmI)  iragtiliaiis  with  lliose  of 
Corneille,  Ratine,  and  Voltaire.  ...  In  a  word,  the  sad  experi- 
ence which  we  havt-  had  with  the  in.«titittioii  of  tht-  Jury,  notwith- 
standing the  variuus  diansus  to  which  it  ha»  hi-eii  subjected,  pn»vw 
Uiat  it  is  irreconcilable  with  the  national  customs  and  character, 
with  thoise  feelinjEs  of  tolt-ratiim  and  natural  pity  in  the  Frt^nch- 
man  which  incline  Ids  heari  to  commiseratiun."  '  —  "The  Ehr- 
lishman  at  the  theatre  only  cares  for  apparitions,  madmen, 
dreadfnl  enniirial.t,  munlers  Ion;;  drawn  out ;  he  run-s  to  animal 
fights,  and  prob«bl.\-  regrets  those  of  the  gladiators;  who  knows 
if  he  due»  not  aeck  tlie  function»  of  a  jurur  for  llic  sake  of  the  pleas- 
ure of  watching  a  criminal  struggling  with  his  conscience,  with  the 
death  that  awaits  him?  The  Krenchuuiii,  on  the  contrary,  is 
delicate  in  all  his  utMtes;  he  eagerly  flees  from  any  ai(;ht  which 
could  disagreeably  awaken  his  sensitivciifss;  routd  he  have  any 
pleasure  in  wielding  the  bJeeding  sword  of  justice?"*  —  "The 
French  Empire  is  in  the  centre  of  Europe,  and  Europe  ha^  only 

Courts  without  juries.  The  Kevolution  merely  expanded  and 
stPenglhened  the  national  character,  it  did  not  alter  it.  The 
French  will  never  cease  to  be  what  they  have  always  been,  galhint, 
bellicose,  witty,  and  frivolous.  Tlie  rea,son  that  ihe  institution  «f 
the  jury  is  anakii^ouit  to  the  Engluh  constitution  is  jirobably  i)e- 
cauae  tliey  have  based  the  former  upon  their  constitution  alone. 
Il  i.-i  the  csscritiid  eounterbalaiKV  of  the  royal  preroputive,  of  class 
distinctions,  privileges,  and  uf  the  feudahty  which  it  has  been 
their  desire  to  retain.  For  the  sarat-  reason  the  jur>',  which  would 
hnvf  been  m-ce*?«ry  l>efope  the  abnlition  of  the  three  orders  and 
feudality,  has  probably  become  useless  here  aiiici*  all  citizens  have 
become  e<iual  Ix-forc  the  hiw."  *  —  "We  unite  in  the  general 
deäre  for  its  abolition,  and  we  say  to  tlie  genius  who  has  saved 
France,  and  to  nil  tJie  getierous  end  enlightened  citizens  whum  he 
ha-H  consulted,  that  there  was  a  time  when  civil  liberty  »liould 
have  aIlowe<l  the  existence  among  us  of  the  institution  of  the  jury, 
but  that  we  have  now  arrived  at  the  time  when  the  interests  of 

>  Aritoo.  vol.  I.  p.  1.  *  Aveyrnn.  vol.  I.  pp.  IS,  16. 

•  DoubB.  va).  II,  pp.  7.  8. 

'  Bou<rhe«-du-HWi.i..  vol.  I.  p.  7.t  ;  e/.  Dotdoroi-.  vi>!.  II,  p.  26  :  Ear»^t- 
Loir,  vol,  II,  pp.  9,  10;  Uauti^Oarooiie,  voL  ll.  p.  41. 
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that  same  liberty  demand  its  destruction."  '  —  "  We  think  tbnt 
the  iriütitution  of  the  jury  is  the  most  undesirable  ^ft  which 
England  has  made  to  us,  and  that  it  has  against  it  not  only  the 
result  of  an  unfortunate  experience  but  also  the  principles  of  sound 
philosophy."' 

The  courts  which  demand  the  maintenance  of  the  jur^'  usually 
siKrak  IfSH  firmly ;  most  frequently  they  seize  upon  the  idea  ex- 
pressed by  the  Grand  Judge,  that  it  is  necessary  to  make  a  new 
trial  of  it.*  Some,  however,  speak  boldly :  "  The  trial  by 
jurors,  notwithstanding  all  the  blemishes  which  tarnish  it  and  all 
the  imiwrfections  which  disfigure  it,  has  always  appeared  to  us  to  be 
the  finest  and  the  most  liberal  of  th.e  institutions  which  the  French 
jH-'opIc  have  derived  from  their  political  regeneration."* — •"The 
institution  of  the  jur>'  has  still  detractors.  These  usually  judge 
institutions  only  from  the  abuses  which  might  result  from  them  in 
some  particular,  and  not  by  the  aggregation  of  good  achieved  by 
them.  If  we  go  through  the  judicial  records  since  the  institution 
of  the  jury  we  shall  not  find  a  single  instance  of  an  innocent  per- 
son having  been  condemned.  It  is  true  that  guilty  persons  have 
often  escaped,  but  is  it  not  much  better  that  a  hundred  culprits 
should  succeed  in  evading  the  sword  of  the  law  than  to  see  one  inno- 
c-ent  [jerson  succumb  to  it?  On  the  other  hand,  go  throu^  the 
annals  of  the  old  penal  legislation  ;  what  a  large  number  of  inno- 
(rnt  iwrson»  have  perished  upon  the  rack  in  the  name  of  the  law  ! 
How  much  larger  still  the  number  of  culprits  who  have  not  been 
.puiii^lR'd  '.  This  parallel  is  sufficient  to  render  homage  to  the 
wisdom  of  the  inntitution  of  the  jury,  and  to  carry  conviction  of 
the  in'<rssity  for  its  preservation.  The  criminal  court  of  Maine- 
et-I^)ire  eombines  the  two  special  courts  of  18th  Pluviöse,  year 
IX,  and  iötli  FInreal,  year  X.  It  has  been,  and  it  still  is,  easy  for 
it  to  estimate  wliich  of  tlie  two  methods  is  preferable,  either  the 
institution  of  the  jury  or  the  courts  judging  alone  the  fact  and  the 
law.  It  (liK's  not  hesitate  to  adopt  the  draft  of  the  Code  and  to 
muiiituin  the  institution  of  the  jnrj'."  *  —  "Is  it  imagined  that  a 
IH'o|)lc  must  be  almost  entirely  composed  of  philosophers  and 
legists,  and  do  wt*  !rK)k  for  an  assembly  of  jurors  e<]ual  in  wisdom 
to  the  Areopagus?     Xo  people  will  ever  be  mature-minded  enough 

'  N'ord,  vol.  V,  pp-  Cy  7.  '  Vaucluse,  vol.  VI,  p.  9. 

'  Phnwea  like  the  foUowiiiK  are  often  Tound ;  "We  agree  with  the 
niaKi^lrates.  as  respf<?ti'<l  as  they  are  enhKhtened,  who  have  ab-oady  given 
thfir  opinion  in  favor  of  the  prtrscrvalion  of  the  jury  "  (Sarre,  vol.  VI, 

J),  li). 

•  Loin-,  vol.  HI.  p.  2.  » Maine<t-Loire,  vol.  IV,  pp.  22,  23. 
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U>  suit  lliosc  who  are  so  exacting.  Everj-where  we  find  a  few  philos- 
opherü,  many  of  the  rahl)W.  B*-twwii  thfsc  two  t-xtrvmrs  the  mass 
of  tlie  population  h  composei)  of  siinjtlt!  Iioiicst  men  of  guod  smisv. 
.  ,  .  We  art-  not  as  good  as  the  ancients,  it  is  said ;  we  are  not 
even  as  good  as  the  Ki)}:li»h  ;  1  knuw  iiuthiiig  of  tlmt,  .  .  ,  Tliat 
does  noi  decide  tlie  question.  'J'he  fiiiietiun  of  a  juror  is  to  <ie- 
tcrminc  wiietht-r  an  accused  is  guilty  of  the  deer]  imputed  to  him. 
Well,  what  qiialitlfs  an-  n-<jiiisite  to  solve  that  priihli-m?  Tlierc 
must  be  attention  to  tho  evidence.  suQificnt  intelligence  tu  Rnsp 
it.  und  enough  intt^grity  to  state  in  good  faith  the  iniprrssions  re- 
ceived fr*im  it,.  To  .say  that  the  French  arc  not  wurthy  of  eiijoyliij; 
the  institution  of  the  jury  is  to  say  that  they  are  not  eapable  uf 
nttention,  nr  that  tJiey  have  not  a  ci'rtjiin  degn'c  of  intetligcncr  and 
integrity."  '  —  "  We  cannot  conclude  without  manifesting  our 
ver>'  pronounced  desire  for  triul  b\'  jury.  We  are  thoroughly 
[HTSuadcd  tliat  it  h  the  palladium  of  dvil  liberty.  .  .  .  Wi;  am 
not  less  thoroughl\'  alive  to  the  necessity  of  presenirg  to  the  inno- 
cent accused  the  surest  of  safeguard».  The  whole  evU  comes  not 
from  the  institution  ittcif,  but  from  the  defective  organization 
of  iho  jury."  '■'  —  "  Let  the  jurj-  be  abtiüshed  and  the  duty  iinpos«! 
anew  an<i  forever  on  some  jurisconsults,  whom  I  shall  ex-en  sup- 
poäe  ti»  l>e  chosen  from  among  the  mo:it  upright  and  clear-sighted, 
of  pronouncing  upon  the  honor  and  the  life  of  accused  persons,  and 
verj'  soon  they  will  regard  as  faulty  that  expression  of  the  inner 
consciousness.  wJiicJi  we  call  conviction,  whose  voice  is  so  clear 
iind  powerful.  They  would  have  recourse  (this  wc  are  forced  to 
believe,  becausie  a  great  many  lawyers,  and  many  judges,  thiuk 
so  even  now),  to  the  old  rules  of  law  in  regard  to  evidence.  .  .  , 
And  without  desiring  it  they  would  l>c  led  into  error  much  oftcncr 
tlian  juries  conld  l>c,  and  in  a  manner  much  more  regrettable."  * 
It  must  be  noted  that  in  no  particular  were  the  opinions  »Iwai-s 
absolute.  Some  in  insisting  on  the  inuintenancc  of  the  trial  jury 
demanded  the  suppression  of  the  grand  jury ;  others,  on  the  con- 
tmr>'.  wished  merely  to  preserve  the  latter.  "  Experience  has 
»liown  that  the  gram!  jury  is  the  most  iniiH>rtaiit  [»art  of  the 
institution  of  the  jury.  It  is  the  door  of  the  criminal  sanctnarj'; 
and  if  it  is  always  obstructed,  as  it  faas  been  donii  to  tonlny.  it 
mnwt  Ih-  closed  altogctlier  and  an  institution  which  offers  more  dis- 
advantages than  advantages  ditcartle«!."  '  —  "It  has  been  shown 
that  private  citizens  called  upon  to  perform  these  sacred  duties 

'  Manoh*v  vol.  IV,  pp.  ß«.  57.         » PyTÄnfes-OrieandM,  vol.  IV,  p.  13. 
•  Saintx«-et-Meuse,  vol.  VI,  pp.  18,  19.  '  Aitoc,  vol.  I,  p.  8. 

475 


5  31 


PUOCEDORE  SINCE  THE  FRF-NCa  REVOLCTION     [Part  Ul 


are  never  thoroughly  imbufd  with  the  t>bjeL"t  of  this  institution. 
It  is  impossible  t^i  miike  them  iinderstund  that  thfv  nrv  not  judge;) 
of  the  üffenae  itseU.  but  that  other  jurors  are  c-harged  with  that 
duty." '  —  "I  tiiink  that  the  institutiuii  of  the  gnuul  jiirj-  is  usl- 
lessand  that  it  even  ha.s  had  utrwts.  Without  wishing  to  l»p  awu.4pfl 
of  desiring  to  innovate  in  attacking  an  CNtabliüihcd  institution.  I  dare 
to  SHy  that  onr  coiifitiluerit  lej^iÄlators  in  pnip(winf{  to  create  nmong 
us  a  new  system  of  criminal  proecdun.-  have  not  ^vx-n  sufficiently 
on  their  gunrcl  against  the  spirit  of  imitatinn,  which  has  caused 
the  introduction  into  their  plan  of  proceedings  well  adapted  to 
the  Knßliäli  system,  but  which  are  out  of  plaeein  theirs,"  •  —  "  The 
grand  jury  will  not  Ik-  the  subject  of  our  «Iwervation.  The  in- 
stitution in  this  particular  b  wanting  in  its  chief  element.  The 
jurors  no  longer  judge  upon  oral  depositions ;  they  become  in  a 
way  judRCs  of  the  written  action."  *  —  The  following  are  opinions 
to  the  contrarj- :  "  The  members  of  the  criminal  court  of  the  de- 
partment of  Lot  are  of  opinion  that  with  the  help  of  a  better  choice, 
which  is  proposed  to  be  made,  of  the  jurors,  only  the  grand  jury 
ought  to  be  preserved,  and  that  the  rest  of  the  examination 
and  the  judgment  should  be  confided  to  the  courts."  *  —  "  We 
do  not  consider  that  the  ^mnd  jur>'  presents  nearly  so  much  danger 
to  society  us  the  trial  jun.-.  Experience  has  proved  tliat  the  jun)rs 
mortr  willingly  determine  to  prosecute  than  to  condemn.  .  ,  .  Tlie 
adoption  of  this  expedient  would  be  to  take  the  happy  medium 
between  llic  opinion  of  tho»e  who  would  preserve  the  in.stitiilion 
of  the  jury  and  that  of  those  who  think  it  ought  to  be  entirely 
rejeoted."  "  —  "  Tlie  Grand  Judge  in  his  report,  where  he  discusses 
the  organiiiatioQ  of  tlic  jurj",  also  seem»  to  wish  for  its  übolttiu», 
That  fact  appears  more  strikingly  on  pages  214  and  2I.t,  relative 
lo  the  opinion  which  would  preserve  merely  the  grand  jury,  a 
brilliant  idea,  which,  wi^ly  carrinl  thrimgb,  would  probably  be 
the  best  way  out  of  tlw  diffieulty  of  all  the  systems  proposed,"  * 
It  may  he  asked  if  those  who  wished  to  keep  the  grnrid  jury  only 
really  believed  that  that  institution  could  exist  for  any  length  of 
time  <lei)rived  of  its  natural  »upijort.  It  was,  we  think,  important 
to  set  down  the  principal  data  of  the  inquiry  ;  it  is  curious  to  note 
the  pniphecics  then  put  forth  on  one  side  and  the  other,  now  that 
time  has  given  the  solution.' 

•  Ix>ir-et-Cli(-r.  vol.  III.  p.  24.  '  Manche,  vol.  W.  p.  13. 

•  Eure*t-Loir.  v<jt.  II.  p,  S.  '  Lot.  vol.  IV.  p.  12. 

•  Orm:  lol.  V.  pp.  S,  It.  •  Ba«*cs-l*jT*nA"i.  vol.  V, p.  15. 

•  W«>  may  sny  thut  thA  rnnjorityof  (lit>  crimiaul  tnhimali>  vtv  favor- 
abl«  la  tlte  retentiuu  of  llie  juiy.     We  mav  awn  rcgnrti  as  bi-inir  won  ovnr 
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§  'I.  The  Jury  and  the  Publlclsta.  —  B(\si<|r:i  the  nffirial  inquiry 
there  was  aiiotlier  npcii,  ti)  which  all  were  summoned:  it  whs 
spontuneousli,'  made  in  bocks  niid  pamphlets.  The  great  qucs- 
tioii  of  the  jury  preoccupii*<l  ull  minds ;  the  aoicIeinitfÄ,  u.-;  fnrm(-rly, 
ofTervd  prizes  in  regard  to  the  quvstion  of  criminal  legislation.' 
Tin-  pHiiiphlets  for  and  against  the  jury  nuiltinlifd.'  'fliere  was, 
with  mudi  less  lustre  and  biioyiiiicy.  something  rerulliiiK  very  re- 
motely the  ino\i'mpnt  of  idcus  prcet-ding  the  rt-fonns  of  the  Itevo- 
luliiin.  We  hu<l  iirrived  at  the  moment  of  hist  illusions;  the 
spirit  of  scepticism  replaced  the  generosity  of  tile  early  dajs  ;  huth 
cnnip.t  no  hiiij;pr  invoked  ih»:  voit-L-  of  niiturc,  but  the  lessons  of 
expi'rietice.  Let  us  say  Homethtnj;  of  JIM.  Bourgnignon  and 
Crach,  whose  works  then  attracted  attention.  In  the  year  X  the 
IiiHtitute  had  niTewKl  for  romiH'tJtion  the  question,  "  WTiat  arc 
the  means  of  iwrfecting  the  institution  of  the  jury  in  France?  " 
This  wa»  dearly  to  indicate  that  the  maintenance  of  pmcedure  by 
jury  was  not  in  donht,  ami  M.  Bourf;uiKnon  so  state«  itt  the  begin- 
ning of  his  memoriiil,  which  won  the  prize.  "  Tlie  importance  of 
tlie  subject  beum  witness  to  the  jtreat  wi»d(jm  of  the  learnwl  men 
who  have  propos«!  it  and  the  general  and  liberal  intention.^  of  the 

pnernment.  which  manifests  the  most  constant  desire  to  araeUo- 
rate  that  institution."^ 

This  memorial  is  an  ardent  pleading  in  favor  of  the  i«r>'.  He 
begins  with  a  rapid  eomparisoii  of  the  jury  as  it  exi.sts  in  France 
with  that  of  the  .Vtlieiiians.  the  Itomans.  and  the  EnRliMli.  "  The 
lessons  of  ex|HTienee  «re  worth  much  more  thiin  abstnict  the- 
ories."* Then,  studying  the  prinriple-*  which  might  to  determine 
the  formation  of  the  lists  of  jurors,  the  author  demands  that  only 
citizen»  be  udmitted  wlio  have  «  certain  amount  of  property, 

tu  ibut  opinion  lb»  triliunnli  who  lin  not  give  an  npininn.  ar-iingon  ailviee 
whioh  a[)(M'jirs  tocomi-  fnim  thi>  tJriind  JutlRi-  und  tlicfouri  rif'(  'ustAlion. 
'  ''MäniMlrv  qui  a  reaiiKirt^  le  |>rix  tti  I'au  X  »<ir  ct.-tU'  ijueelioa  prupo»^ 

FLr  1'Institul  iiutional :  Quels  Mini,  les  rnovi'iii  di- iiiTfei-tioiiiiiT  eu  Pranra 
ill^titution  du  jury."  by  Bourniiitjnon  ("Pari»,  year  .\).  — "Moyon*  de 
pfrfei'liuancr  lt>  jury,"  l>y  F.  Canarä.  ptowuM  work  tMonlins  1802), 

'  .Seo  H'jiirguiQMon.  "  Dciuti&nie  et  Iratsi^nno  iii^inoin:-  sur  Injury,"  — 
"Dp  lV\c.'llcni^f  <1(-  I'lnutitution  dii  jury  el  du  »y*»&nii>  den  loin  p^DalM 
iuliipt4'ti>ii  jinr  r.Wcmlili'i'  fonvlilimntp."  l>y  Parrhir  (OrlAi.nii  1S04). — 
'"Den  vior.i  de  rinstitntioii  du  jury  en  F'ranpR,"  by  M.  dach  (Pnria  ISOIJ. 
—  "R^ultol  de  lex  win  en  w  «joatru  le  jurj-  fninv)^»'"  ''>'  M.  .  ,  .  (Pans 
1808).  —  Vf.  •■  n^vrli>|>[K!nicni  lies  loi»  iTiniiiielle«  jittr  la  eii»i|iiLraiMiu  do 
plurieum  legations  aiioUvnuefi  el  inoiiKrae«,"  hy  Scipion  Bkioh  (Puis 
year  X). 

»  "  Dpuxi^tn«  «t  troitiitoic  m^mßire  sur  I*  jurj'."  p.  2.  TTip  author  adda 
in  a  not«:  "A  (■oimniMion  comtxMeO  of  niuKifttraU-tt  uf  tliir  liiehcat  metit 
ü,  liv  order  of  the  Koveromenl.  exclusively  «niployeiL  in  the  preparation 
of  a  bill  upon  ihi«  tniportAnt  "ubj*"-!," 

*  "  Dt-'uxijimo  t^t  troiHiOiEie  mt^mainr  stur  I«  jury,"  p.  7. 
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and  that  they  be  chosen  and  not  drawn  by  lot.  Further,  he  says, 
"  Experience  has  proved  that  it  is  more  disadvantageous  to  confide 
the  formation  of  that  list  to  administrators  than  dangerous  to 
confer  it  upon  magistrates  ...  the  administrative  and  judicial 
authorities  might,  however,  be  made  to  concur  in  the  choice  of 
jurors."  *  He  demands  that  the  method  of  challenge  be  altered,* 
and  that  a  simple  majority  of  votes  should  suffice  for  condemna- 
tion. "  It  is  true,"  he  says,  "  that  according  to  our  old  criminal 
laws  the  severest  sentence  only  prevailed  when  it  obtained  a  ma- 
jority of  two  votes.  This  strange  provision  was  no  doubt  adopted 
to  serve  as  a  corrective  or  palliative  of  the  barbarous  forms  with 
which  that  Code  was  infected ;  but  it  is  not  from  that  source  that 
the  means  for  perfecting  the  jury  ought  to  be  drawn."'  He  pre- 
sents very  wise  observations  upon  the  drawing  up  of  the  questions 
to  be  put  to  the  jurj-,  some  of  which  might  even  be  very  useful 
to-day.'  All  these  ideas,  and  many  others  contained  in  the  work, 
were  perfectly  judicious  and  capable  of  offering  the  legislator  an 
interesting  subject  for  reflection. 

M.  Gach's  work  seems  to  have  produced  a  rather  striking  im- 
pression upon  the  minds  of  his  contemporaries ;  it  was  fairly  fre- 
quently quoted  in  the  discussions  of  the  State's  Coundl.  It  was 
a  violent  attack  upon  the  institution  of  the  jury,  "  that  eldest 
bom  of  the  French  Revolution,  the  illustrious  conquest  of  the 
eighteenth  century  over  the  wisdom  of  the  preceding  centuries;  "  ^ 
but  this  pamphlet  really  contained  nothing  new,  merely  repeating 
all  the  grievances  we  have  so  often  heard  raised,  and  that  we  shall 
hear  so  often  raised  again  ;  the  frivolity  of  the  national  character, 
the  ignorance  of  jurors.  "  Considered  in  itself,"  said  M.  Gach, 
"  this  institution  is  one  of  the  finest  conceptions  of  the  human 
mind ;  but  as  experience  has  taught  us  to  mistrust  the  most  brill- 
iant theories  in  matters  of  civil  and  political  legislation,  I  under- 
take to  prove  that  the  institution  of  the  jury  is  merely  a  beautiful 
philosophical  dream,  impossible  of  realization  among  us.  French 
soil,  in  other  respects  so  fertile  in  celebrated  and  estimable  men  of 

'  "  Deun&me  et  troisi^me  memoire  sur  le  jury,"  p.  34. 

» Ibid..  p.  42.  '  Ibid.,  p.  90. 

*pp.  50-96:  "The  first  method  consists  in  publishing  legrislative  in- 
formatioD  as  to  the  Penal  Code,  which  shall  include  the  exact  and  detailed 
definition  of  every  offense,  io  inserting  in  every  indictment  the  legal  defi- 
nition of  the  offense,  and  in  charging  the  magistrate,  whose  duty  it  is 
to  sum  up  the  evidenee,  to  explain  to  the  jury  how  the  charaeteristic  fea- 
tures of  tne  offense  ma3^  be  applied  to  the  fact.  .  .  .  And  I  cannot  help 
observing  on  this  occasion  that  this  want  of  legal  definition  of  offenses  is 
an  important  defect  in  our  Penal  Code  "  (p.  79). 

'  Gach,  "Des  vioes  du  jury  en  France," 
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all  tlescriptions  of  talents  and  merits,  will  never  produce  good 
jurors;  tli«  obsUic-lc  is  iu  llic  i-Jmmfl«r,  msuueis,  victs,  and  even 
the  virtues  of  the  nation.  What  advaiita^s  do  you  claim  to  draw 
from  the  examiile  of  ancient  and  modem  nations?  Is  there  any 
rt-'äc-rnUanci*  Ix-tnx-cn  tlie  tnbuiitils  of  Rome  or  Athene  anil  the 
French  jurj'?  UTmt  Iia\e  the  Greeks  and  Ilomans  in  common 
with  lis,  their  mnnners  with  nur  mamiers,  the  time  when  the>'  lived 
with  that  ill  »hivh  we  live?  The  example  of  the  English  people 
cannot  be  of  preat  weight ;  no  nation  in  EurojK-  except  our*  has 
yet  imitated  tlieni  on  this  piiint ;  und  it  is  not  reu«>nahle  to  Ünnk 
that  the  Kngliäh  alone  are  better  advised  in  thi:>  particular  than 
the  other  niitiun»  of  EurojK-."  Kl^-when-  he  siiys  :  "  The  ma^  of 
jurors  ln'iiiK  ciunimscil  of  ritizens  of  all  classes,  functionaries  ex- 
cepted, such  juroriT  cannot  usually  but  lack  in  intelligence.  It 
may  be  averred  that  the  moi^t  intelligent  nation  in  Europe,  as  well 
as  the  most  iwlislied  and  K'««!-**'"'!«"'^'''-  '-'•  probably  one  of  the 
worßt-infi>nned.  .  .  .  There  is  no  countrj'  where  the  mass  of 
citixeiis  stagiiftte»  iii  more  ]>rofouiid  ignorance  of  everything  re- 
latiiiR  to  the  laws  and  public  administration;  lacking  the  wish  to 
learn  arid  too  iinedunitt'd  even  to  frei  the  value  und  ne<x's»ity  of 
education,  the  Frenchman  in  genera)  does  not  read,  does  not  ob- 
serve, does  not  reflect."  Tliis  thesis  was,  moreover,  relieved  by 
a<rcuratv  obKcr\'atioii$  upon  tlic  operation  of  tlie  jury  as  cticn  or- 
ganized. 

Bourguignon.  however,  resumed  Iiis  pen  and  publidhod  two 
more  mcmonaU  u\Kni  the  jnr>'.  In  the  si'cond  of  these '  hi» 
object  is  to  reply  to  the  attacks  against  trial  juries  which  in  general 
had  their  birth  among  the  magistracy.  "  I  have  heard  juris- 
consults and  auigistrute»  of  the  gre-atcst  merit  cast  doubt  ujion 
the  superiority  of  this  procedure  .  .  .  the  want  of  success,  they 
3*y,  which  it  has  obtained  in  France  since  it  has  been  observed 
there,  proves  ti)  a  uicrty  tlmt,  good  as  it  is.  it  cannot  be  adapted 
to  our  manners."'  In  his  second  memorial  he  sets  out  to  refute 
M.  Gftcir»  work,  the  endles*  olyections  in  which,  he  says,  have 
been  brouglit  tügether  and  e.\i>lained  with  very  much  force  by  a 
ver>'  talented  writer.*  In  these  tww  work»  the  courageous  and 
generous  magistrate  does  not  bring  to  bear  any  new  element^  to 


'  "  Dtuiii'^mf  Di^iiiuiri-  nur  riiiiilitulioci  du  jury."  rvad  tu  lilt-  Ki'oersl 
sittiiiK  of  itx'  Ac»deiiiy  of  Lt^iMJAlionof  itit-  &nst  S'ivAi«,  y««r  XI IT 

'  "■  Dciiiiiyme  nHinioir«!,"  p.  3. 

■  "Trfiiti.>iin>  in^utoin>  nur  le  jury,"  by  .W,  Bonrfulffuon,  on«  ot  Uie  mag- 
■  tilnile«  of  the  "parqucl  "  of  Ihe  Jraperinl  higli  eourt.  judge  in  tbo  court  of 
<;nmiuiil  junticc  of  Pftrif  (I*aris  1S(W).  p.  5'J, 
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the  debate,  but  he  takes  up  ardently  and  luciiily  the  well-groiinded 
iTikwns  for  the  nuiintetumee  of  the  jurj'.  IK'  funiishes,  liowever, 
some  ntfa«r  valuaMe  ütatisti«).  In  the  <)eeiind  mftnorial  he  com- 
pares the  results  obtained  at  Pari:?  by  means  of  the  jury  on  one 
sific  und  the  speci»!  <.t>urt  "n  the  other  !n  the  year»  X  aittl  XI. 
Seven  htindrt^d  and  eighty-eiKht  accused  had  appeared  before  the 
jury,  of  whom  five  hundred  and  nineteen  had  Ix^n  rondemned 
and  two  huiidreii  an«!  nine  «(tiuitte»!.  Before  the  spei-i»!  tt»tirt 
one  hundred  and  ninety-thpcc  aonised  had  been  brou^t ;  one 
huiidrpd  and  twrnty-se^en  liad  ln-cn  txindemncil  and  sixt>'-six 
ac(|uitte<l.'  In  the  third  luemuna)  he  eompletet^  this  infnritintion. 
•'I>urinBthe  years  IX  and  X  tliero  were  acquittcvl  only  one-fourth 
-  of  the  acniw-d  [x-rsons  tried  by  jnri-,  atth<nif{h  the  verv  same  eniirt 
acquitted  more  than  a  third  of  ihtK^  that  it  has  trie«)  spet-iatty 
and  without  jurors.  The  eoniparutive  abätrset  of  the  decrees 
rendepcd  by  the  same  court  duriiiK  the  years  XI,  XII,  XIII,  XIV 
ami  onwMrds  have  given  me  aloio;^  the  imtnc  results."  * 

But  it  WAS  thoroughly  felt  from  that  time  that  the  »oliitlon  of 
this  great  problem  depentleil  ujnm  the  man  in  whose  hands  Franoe. 
wcar>-  and  wounded,  had  placed  her  destinies.  Bourguignon, 
in  his  second  memoriftl.  addressed  him  «-ithout  naming  him,  when, 
in  a  rather  siKiific  enumeration,  be  cites  the  celebrated  men  who 
have  been  the  partisans  of  the  jury  and  those  wlio  liave  bccp  its 
adversaries.  Among  the  first  be  counts  Sohin,  Periclea,  Aristotle. 
Demtfithene*.  Lysias,  tlie  sons  of  Cornelius.  Servilius  Coepio, 
riautius,  Silvanus,  Marius,  Sylla,  Chyto,  I*omi«'y,  fjesan  in 
England  Alfred  the  Great,  John  I,  }lenr^'  III.  Kdward  I ;  among 
the  latter  the  thirty  tyrants,  and  in  Rngland  Henry  IV.  Henry 
VII,  Henry  VIII,  James  I,  Charles  II.*  lie  mncludcs  by  invok- 
ing Augustus,  a  tran.'tparent  allusion  wanting  neither  in  courage  nor 
dignity  :  "  Augustus  employed  this  nll-jHiwerfulness  to  pacify  the 
uniMTsc  anil  pn«nir«'  for  tin;  Roman»  jM-atv  and  safety ;  but  un- 
fortunately he  transmitted  it  entirely  to  hi»  succes.<wrs,  who  abused 
il  in  the  most  shameful  fashion.  Posterity  will  have  no  rißlit  to 
address  these  repruaclies  to  him  :  Cicsar,  thou  hast  invested  tliyself 
with  absolute  power,  destroyed  our  institutions,  overturned  the 
constitution  of  our  ancestors ;  What  hast  thou  substituted  for 
these  foundations  of  Homan  greatnes.-«  T  'llie  lac  regia,  that  is 
to  say,  absolute  and  arbitrarj-  despotism.  .  .  .  Csesar,  thy  im- 
pruvidenc«  has  rendered  it  the  author  of  all  the  acta  of  tyranny 


'  "DeuxiJmi-  mfinoirr."  pp.  70.  71. 
'  "  Deuxl^ni«!  m^nioin."  pp.  54»,  CO. 
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by  which  they  (thy  successors)  have  sullied  the  annals  of  the  Em- 
pire." '  In  concluding  the  preface  to  his  third  memorial  he  puts 
up  a  prayer  to  his  all-powerful  master.  "  The  polemical  discus- 
sion now  taking  place  in  regard  to  the  jury  will  soon  be  finished. 
.  .  .  Persuaded  that  the  advantages  resulting  from  this  im- 
proved institution  will  not  escape  the  vast  genius  which  presides 
over  the  destinies  of  the  Empire,  I  would  consider  this  final  pam- 
phlet absolutely  useless  if  it  did  not  serve  to  destroy  the  prejudices 
sown  among  the  different  classes  of  society  against  a  procedure 
too  little  known." ' 

'  "Deiudime  m6moire,"  p.  60. 

'  i'Troieioine  memoire,"  prefaee,  p.  2. 
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Chapter  II 

THE  QUESTION  OF  THE  JURY  BEFORE  THE 
STATE'S  COUNCIL 


S  1.  F^rst  Diacussion  of  the  Draft 
before  the  State's  Council. 
InteiTuption  ot  the  Work. 


S  2.  Resumption  of  the  Wofk.  Sup- 
preAaion  ctf  the  Grand  Jury. 
Retentioii  of  th«  Petty  Jury. 


§  I.  First  Dlscujulon  of  the  Draft  of  tha  Criminal  Code  bslora 
the  State'!  Council.  Interruption  of  tha  Work.  —  The  draft  of 
the  Criminal  Code  had  been  sent,  with  the  results  of  the  inquiry, 
to  the  section  of  the  State's  Council  on  Legislation,  then  presided 
over  by  M.  Bigot-Pr&meneu,  and  composed  of  MM.  Berlier, 
Galli,  Rgal,  Simfon,  and  Treilhard.'  The  debate  in  the  State's 
Council  in  regard  to  the  Code,  which,  as  formerly  in  regard  to  the 
Ordinance  of  1670,  was  necessarily  to  be  the  principal  phase  of 
the  preliminary-  work,  did  not  begin  till  the  2d  Prairial,  in  the  year 
XII  (22d  May,  1804).  The  official  report  of  that  first  Mtting  is 
verj'  brief:  "  His  Majesty,  who  presides  over  the  sitting,  author- 
izes the  section  on  Legislation  to  present  within  fifteen  da>'S  the 
fundamental  questions  on  the  draft  of  the  Criminal  Code." ' 
On  9th  Prairial  Napoleon  renews  this  invitation;  he  declares 
moreover,  and  this  is  verj'  important,  that  the  decision  come  to 
upon  this  point  shall  not  be  final,  "  the  Council  remaining  at  liberty 
to  revise  their  first  resolutions."^  It  was  also*decided  that  the 
commissioners  who  had  prepared  the  draft  should  be  present  at 
the  sittings  of  the  State's  Council,  but  not  at  those  of  the  section 
on  Legislation,  where  they  would  have  formed  the  majority. 
From  that  time  everything  is  in  readiness;  the  work  is  about  to 
commence  and  was  to  be  prosecuted  until  the  29th  Frimaire,  year 
XIII.  Then  a  long  interval  ensues,  and  it  is  only  on  23d  January. 
1808,  that  the  discussion  is  resumed,  this  time  to  end  in  the  presen- 
tation and  the  passing  by  the  Legislative  Body  of  the  Code  of 
Criminal  Kxamination. 

'  Loirf,  \<>1.  I.  p.  20.'>.  The  ob.servations  of  the  Courts  of  Appeal  were 
brought  togftluT  onlj-  in  thf  i-oiirse  of  the  year  XII ;  they  are  in  ^neral 
rfiitrj  in  the  nuniliiK  of  Ccnninul,  Flor^al,  Messidor,  and  Thermidor  of 
Ihal    vear, 

=  /biW-,  vol.  XXIV,  p.  S.  » Ibid.,  vol.  XXIV,  p.  9. 
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One  question  for  a  long  time  dclayi-d  thcStatc's  Council;  namely, 
thp  one  wp  hsvo  alwuys  met  since  I7S9  whenever  criminal  legis*- 
lalioii  has  been  liisfussed :  Shall  the  procedure  by  jury  be  pre- 
served, or  a  return  ma^Ie  to  the  traditions  of  the  old  French  pn»- 
eediire?  The  judicial  pnlioe.  the  proitecution,  and  the  preliminary 
exiimination  uImj  nmiic  some  difficulty,  but  upon  this  point  the 
Law  of  riuviosc  hnd  cleared  the  way.  ,\a  to  the  procedure  be- 
fore the  trial  jurisdictions,  the  broad  features,  as  we  have  said, 
had  been  definitely  fixed  by  the  La»sof  the  Intemiedinry  Period. 

Of  tlif  list  of  questions  dealing  witlx  geueral  priociples,  drawn 
up  by  order  of  the  Kmperor  and  preiwnted  in  the  aittinR  of  Ifith 
Prairial,  year  XII,  the  first  eight  deal  with  the  jury.'  Immedi- 
ately discussion  arises  upon  this  ]X)int.  Althou^h  the  jury  baa 
numerous  op[Mincnts,  it  also  counts  supporters,  and  M.  Uegnaud 
de  Sidnt-Jenn  d'Ang6ly  even  propose-s  »  kind  of  duel  lietween 
them  by  the  creation  of  two  rival  commiäsions.'  MM.  Simfeu, 
Dupuy,  Portalis,  and  lligot-Prcameneii  were  heard  in  their  turn,  — 
to  cite  but  the  chief  speakers,  —  deHianding  the  return  to  tlie  old 
forms  of  procedure,  modified  and  rendered  less  severe.  We  al- 
r»-iuly  know  their  arguuieiits  ;  they  are  thow  which  we  hiive  found 
in  llie  observutioiLs  of  the  Courts  of  Ap[>eal  «nd  of  the  Criminal 
Courts:  "At  the  commencement  of  the  Revolution  useful  re- 
forms were  made  in  crimiiml  prtux-dure.  by  introdueiii^  into  the 
informatiuu  '  adj(jiiit.s,'  who  siiiiervised  ihe  csaminInK  juilge, 
by  rendering  the  confrontation  public,  by  giving  counsel  to  the 
accused,  and  by  giving  hiin  c«>nimuiiication  uf  all  the  documents. 
The  wiüli  for  llie  bust,  which  has  done  us  so  much  liarm  in  tJie 
Revolution,  »ubsequently  led  to  the  propctsal  of  the  jury."*  — 
"  In  the  publicity  of  tin-  prnccdiire  and  the  trial»  lie  the  true 
safeguards  of  individual  liberty.  With  that  publicity  one  would 
be  In-ttcr  and  more  justly  tried  by  men  whose  ofHce  it  Is  to  du  au, 

'  Th<>  foJlowHtiR  is  the  oomplelp  Lisi : 

"1.    Shall  Ihciiistimtion  of  the  jurj'  be  pn-iwrvcd!' 

"  II.    Hball  liiere  t«e  a  eniud  jury  and  a  trial  jury? 

"  1 II.  I^iw  NhiUl  liic  jiirorsi  li«<  atipoiutKil :  Tnim  wlut  elMilball  Ibtor  b« 
appotnUtd  :  l>y  whrtui  luv  thc>y  to  hr  ntipoinlwi? 

'■  IV,    How  is  Ihi-  challcntt'-  Ui  h«  esiTL-ist'il  7 

"  V.  Hball  llic  (xamituitiua  he  purely  oral,  or  partly  oral  anil  |iar(ly 
written  T 

"VI.  StuJl  several  ()ue8tioDs  be  put  totliejury.oroBiyoiie  : — 'IsUiPao- 
cyxed  guilty  or  not  puilty  ? ' 

"  Vn.  Shall  the  verdict  of  the  jury  buunanjnioinf  orshnllaetTtatnnum- 
I>or  of  vole»  tk'tpnnini'  the  issue  7 

"VIII.  Shall  IhcreU'  inaciHtrates  entitled  to  hold  atsizoa  la  («rtata  di*> 
trict  <!riminal  fnun^i'.'"     t^^ri.  v»l.  XXIV,  pp.  11.  12. 

'  locri.  vol.  XXIV.  p.  22. 

'  At.  Smion.  Lacrf,  vol.  XSIV,  pp.  3.  14. 
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aim]  whu  hnve  nuule  a  study  and  prnfeivsion  of  it,  than  by  nil  and 
sumlry."  '  —  "  The  results  of  the  jury  may  be  judged  intm  what 
takes  {ilacr  aiming  Ihr  Kiifilish  ;  thcrr  is  ii»  rwintry  with  a  worse 
police  and  less  indiWdual  safety."*^  "  Portalis  thinks  that  the 
jurj-  ought  to  Ix-  su[>prcs;*«l.  .  .  .  Tlie  Ik-sI  juriseor,fuIts  (Eng- 
lish) are  not  f:ivoraWy  ini^irussed  with  the  jury.  In  Hiij;lancl  the 
jury  is  the  «use  of  very  many  disorders."  *  —  "  The  only  point 
in  the  new  institutions  which  ha»  obtained  the  general  assent, 
is  the  iHiblifity  iif  the  examination.  .  .  .  Xeilherilie  accused  ikw 
society  ßtitls  a  sufficient  safeßtiartl  io  the  jurj-."  * 

These  are  very  ciitc|j:<)rical  and  rather  strange  aAsertioiiH;  other 
speakers  arrive  at  the  same  conclusion,  hut  by  a  less  direct  road. 
"The  institution  uf  the  jur>-  hu»  mure  disadvancages  tbuu  advan- 
tagen.  but  it  would  probably  not  Ik-  proper  to  snpprt-ss  it  suddenly 
now  that  we  have  Ijeeome  accurtomed  to  it."  '  AVithniit  ahsolutely 
repudiating  the  jury,  the  arcbchancellor  defends  the  written  pro- 
«■dure:  "  It  is  pxixt-dingly  extravagant  to  cxpeml  enormous  sums 
for  a  procedure  of  wliieh  no  trace  remains  ...  it  i«  no  Ipsm  sur- 
prisin);  that  the  taw  attaches  so  little  effect  to  tlie  examiaation  tnade 
by  the  magistmtc  uf  police  and  V>y  the  director  of  the  gnind  3ur>-. 
tliat  it  eaniiot  l»e  used  even  to  eiiliglili'ri  the  jury.  See,  liesides, 
hov  the  written  procetlure  could  be  established.  The  examina- 
tion made  by  the  magistrate  of  police  would  »>iistltute  n  charge 
againut  the  accuswl.  save  fop  the  proof  otiered  hy  the  evidence. 
TTie  evidence  would  not  be  written,  but  the  confessions  of  the 
accused  and  the  variiifions  of  ihe  witnesses  would  be  contained 
in  the  official  report  signed  by  them."'  Cambacfr*s.  too.  is  a 
supporter  of  Oie  Onlinance  of  1G70:  "  Wc  o\i$ht  not  to  be  afmid 
of  taking  wme  of  the  provisaons  of  the  Odinance  of  1(170.  .  .  , 
Tlie  deprivation  of  counsel  and  defenders  and  the  interrogation 
upon  the  pri.soner'.-(  bench  certainly  oii^ht  not  to  be  rr£atablialKd, 
but  that  does  not  apply  to  tljc  confinnation  in  which  a  witnt-sscan 
correct  himself,  or  to  the  confmntation  where  the  accused  is  al- 
lowed to  object  to  che  competency  of  the  witnessea  and  to  dispute 
their  depositions.  With  somr  alterations,  the  articles  of  the  Or- 
dinance of  ir>70  u|Mm  thiti  Hiibject  could  be  uM-fuIly  euifyloycd  in 
our  new  legislation." ' 

Ever^'body,  however,  protests  against  the  doctrine  of  legal 


Jf.  Simian.  Locri.  vol.  X.XIV.  p.  21. 


*  Jf.  OiijwiF.  Locri.  vol,  XXIV.  p.  29. 

*  M.  Bigei-Priamfneu.  Locrt.vo].  XXIV.  p.  40. 


•  lotri.  Tol.  XXIV.  PPL  34-36. 


•  M.  tioitiay.  I^orr*.  vol.  XXXIV.  p.  22. 


«  Latri,  vol.  XXXIV.  p.  T.. 


I  /W.,  vol.  XXXtV.  p.  26. 
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proofs.  The  magistrdt^s  who  would  replace  the  jury  shoiiltl  form 
tlifir  conviction  "  not  upon  the  pruiifs  ciiUfd  legul,  hut  with  the 
same  means,  the  same  elements  as  the  jury  and  ucetirtiing  to  tlie 
cvideii«"."  '  Portalis  even  tries  t«  sliow  that  heretofore  the  doe- 
trine  of  leffal  proofs  exiated  onJy  in  it  sense  favorable  to  the  accused  : 
"  It  would  Ik-  a  rnistiike  to  snpp<)sc  tluit  this  doctniie  would  a/mpct 
the  judge  to  condemn  when  two  witnesses  ajjreed  upon  the  .same 
fact;  it  is  limited  to  preventing  the  judge  from  condemning  when 
there  arc  not  at  leust  two  sueli  witnesses."' 

There  were  in  the  Council,  however,  men  who  did  not  abandon 
the  principles  of  that  Revohitinn,  which  had  in  some  cases  drawn 
them  from  obscurity  and  from  the  lowe.'^t  ranks  of  ihe  people  to 
carry  them  to  honor  and  power.  Tlie  jur>'  found  capable  and  clc>- 
quent  defenders:  MM.  Berlier.  Treilhani.  llefermon,  Cretet, 
Bfrenger,  Frochot.  and.  lastly,  the  high  coiistahle  M.  ttegnaud  de 
SHint-Jeaii  tl'.-Vngely  doclitn-d  theniselv«.-s  iti  favor  of  its  muin- 
tenance.  They  invoked  the  equitable  and  protective  character 
of  the  procedure  by  jur\;  they  slioweti  above  all  that  it  had  not, 
80  far,  been  in  operation  in  Frnnoe  un<ier  normal  conditions: 
"  Probably,  had  we  been  living  under  the  rule  of  the  Law  of  1789. 
prudence,  tlie  enemy  uf  innovations  and  trial»,  would  have  coun- 
scJIcd  iiM  to  remain  as  we  were ;  b\it  the  step  has  been  taken,  and 
the  same  prudence  forbids  us  to  renounce  an  improvement  so  dearly 
acquired."  *  —  "  Why  do  the  English  still  so  jealously  guard  it 
(the  jurj'  system)?  There  is  reason  to  believe  that  it  is  becanse 
nothing  is  more  terrible  than  to  give  to  a  few  the  twn»etiial  right 
of  life  and  dcatli  over  all  the  others."  *  —  "  To-day,  when  the  Icki.-*- 
luture  can  follow  the  eounsels  of  w-i»dom  and  recitahlisli  the  juiy  in 
all  its  purity,  the  nation  will  probably  see  with  suriirisesiieh  a  hljeral 
institution  obliterated  from  ihe  Code  of  it»  laws,  under  a  leader 
whom  it  knows  to  be  strongly  attached  to  lilxTuI  s«-iitiments."  *  — 
"  The  nation  is  attach«!  to  tlie  institution  of  the  jury  for  the  rea.son 
that,  although  it  has  been  the  means  of  several  »randaloua  ac- 
quittals, it  has  at  Ie4i»t  the  advuntitj^-  of  never  putting  the  accused 
at  the  uiercy  of  individual  passion." •  —  "So  long  as  the  institu- 
tion of  the  jur>'  ha»  not  t)ccn  vitiated,  it  has  hati  mnie  but  ad- 
vantageous results."'  —  Til«   high   constable  declares  that  "he 


'  M.  Simfon.  toeri.  vol.  XXXIV.  p.  19. 

» txxrt.  vol.  XXXIV.  p.  S3.  ■  M.  BtjlUr,  Lonf.  vol.  XXIV.  p.  25. 

•  3i.  CrrUl,  Locri.  vol.  XXIV.  p.  30. 

»  Jtf.  TreUhard.  Lftcri,  vol.  XXr\",  p.  33. 

•  Af .  FroclM.  Locri.  vol.  XXIV.  p.  -H. 

'  M.  Dtfermon,  Locri,  vol.  XXIV.  p.  37. 
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has  always  heard  the  jury  spoken  of  as  one  of  the  principal  &d- 
vantages  which  the  French  have  derived  from  the  Revolution, 
and  as  one  of  the  most  certain  safeguards  of  liberty."  '  —  M.  Ue- 
gnaud  de  Saint-Jean  d'Angely  asserts  that  "  the  gravest  incon- 
veniences would  follow  its  suppression.  .  .  .  From  1789  to  1791 
attempts  were  made  to-bring  to  the  form  of  procedure,  introduced 
by  the  Ordinance  of  1670,  the  only  modifications  of  which  it  was 
susceptible.  That  trial  had  not  been  a  happy  one.  Then  the 
jury  was  estabhshed,  and  obtained  general  approval."  * 

The  defenders  of  the  jury  especially  triumphed  when  they 
pointed  out  that  it  alone  was  compatible  with  that  doctrine  of 
moral  proofs  that  everj-body  would  respect :  "  No  law  enjoins 
upon  criminal  judges  the  subordination  of  their  moral  con- 
viction to  legal  proofs,  although  the  legal  proofs  mi^hi  often 
prevail."*  —  "It  would  be  arming  professional  judges  with  too 
formidable  a  power  to  call  upon  them  to  decide  upon  the  fact, 
and  to  allow  them  to  allege  no  other  grounds  for  their  judgment 
than  their  private  opinion,  their  conscience.  The  judgment  of 
the  fact  could  not  be  intrusted  to  them  without  reestablishing  the 
doctrine  of  legal  proofs ;  but  since  that  system  is  acknowledged 
to  be  pernicious  the  result  is  that  it  is  not  necessary  to  constitute 
permanent  jurors,  and  it  is  necessary  to  return  to  the  jury."  * 
—  "  Might  it  not  happen  that  each  court  would  create  its  own 
principles  and  constitute  a  body  of  doctrine  upon  the  choice  of 
circumstances  which  ought  to  entail  acquittal  or  condemnation  ?  "  * 

The  supporters  of  the  jury,  moreover,  accepted,  cither  as  a 
transitory  measure  or  as  a  permanent  institution,  the  special 
tribunals  for  tlie  more  dangerous  criminals:  "If  allowance  can 
be  made  for  sixniiil  circiunstitnccs  by  teniponiry  restrictions,  why 
destroy  the  principle  and  deprive  our  descendants  of  the  benefit 
of  the  institution 't  "  ^  —  "  The  right  to  l>c  tried  by  jury  is  a  civic 
right:  hence  it  cannot  be  claimed  by  vagrants  and  vagalxinds. 
There  is  no  objection  to  the  establishment  for  them  of  a  '  pre- 
votal  '  court  of  justice,  provided  it  be  better  organized  ami  less 
rapid  in  its  movement  than  the  old.  The  crime  of  forgery  should 
also  be  remittal  to  these  courts."  " 

In   this   imi)i>rtant  discussion,  however,   which    really   should 

'  .W.  Drjrrmoii.  Lorrf.  vol.  XXIV,  p.  44.  *  Ibid..  vol.  XXIV,  p.  3S. 

'  M.  lierli.r.  Lorri.  vol.  XXIV.  p.  2.5. 

*  M.  lUrrugrr.  Ucri.  vol.  XXIV,  p.  43. 
»  .1/.  CrtM.  Locri.  vol.  XXIV.  p.  111. 

•  .\f.  Bi-rliiT.  Locri,  vol-  XXIV.  p.  24. 

'  .1/.  Rrgiiaud,  Loeri,  vol.  XXIV,  p.  ;19. 
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have  been  decisive,  although  it  was  recommenced  later  on,  all 
eyes  were  turned  towards  the  chief  who  presided  over  it. 
Napoleon  had  intervened  several  times ;  he  appeared  greatly 
struck  with  the  system  expounded  by  M.  Simeon :  "  His 
Majesty  says  that  no  reply  has  been  made  to  what  M.  Sim&in 
has  advocated,  tliat  the  judges,  not  being  compelled  to  decide 
according  to  the  legal  proofs,  are  no  more  than  jurors,  but 
have  this  advantage  over  the  ordinary  jurors,  that  they  are 
better  trained  and  better  chosen ;  that  it  would  be  from  such  citi- 
zens that  jurors  would  have  to  be  taken,  although  they  were  not 
invested  with  the  character  of  judges." '  But  the  discussion 
took  a  turn  more  and  more  favorable  to  the  maintenance  of  the 
jur\'.  "  M.  Berlier  says  that  the  more  the  debate  progresses, 
the  more  satisfied  he  is  of  the  sufficiency  of  the  institution  of  the 
jury,  and  that  it  merely  needs  some  improvements."*  Then  the 
Emperor  found  it  expedient  to  close  the  debates;  but  he  took 
care  to  observe :  "  that  he  does  not  regard  the  Council  as  bound 
by  the  resolution  which  has  been  taken,  and  that  if,  in  organizing 
the  system,  unforeseen  obstacles  should  be  encountered,  the 
Council  are  at  liberty  to  revert  to  their  original  opinion."*  He 
took  the  opportunity,  liowever,  of  giving  his  opinion :  "  On  both 
si<les  \ery  strong  reasons  have  been  adduced  for  and  against  the 
institution  of  the  jury,  but  it  cannot  be  denied  that  a  tyrannical 
government  would  have  a  greater  advantage  witli  the  jury  than 
with  judges,  who  are  less  under  its  control,  and  who  would  al- 
ways oppose  it  more  vigorously.  Had  the  most  terrible  tribunals 
juries?  Had  they  been  composed  of  magistrates,  the  customs 
and  the  forms  would  have  been  a  rampart  against  unjust  and  arbi- 
trary- condemnations.  The  severity  which  the  continued  exer- 
cise of  these  functions  could  impart  is  little  to  be  feared,  since  the 
procedure  is  public,  and  there  are  defenders  and  debates.  His 
Majesty,  however,  has  no  objection  to  the  jury  if  it  is  possible 
to  insure  its  proper  composition.  ...  It  will  also  be  necessary 
to  organize  exceptional  courts  to  take  jurisdiction  of  offenses 
committed  b\-  non-residents  or  by  those  united  in  bands."  * 
From  that  time  {for  the  moment  at  least)  the  question  was  de- 
cided :  "  The  Council  adopts  the  principle  of  the  preservation 
of  the  institution  of  the  jurj'." '  Immediately  afterwards  the 
second  question  :  "  Shall  there  be  a  grand  jury  and  a  trial  jurj'?  " 

'  L<Tr/.  vol.  XXIV,  p.  33.  '  Ibid.,  vol.  XXIV,  p.  45, 

'  lh„L,  vol.  XXIV,  p.  46.  .  *  Ibid.,  vol.  XXIV,  p.  47. 

'  Ibid..  vol.  XXIV,  p.  48. 
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was  answeneil  in  th«  affirmative,  after  very  brief  remarks  liy 
MM.  Treilhard  and  liigot-IVeamencu.' 

The  choice  «(  jurors  was  the  next  tliinjf  to  occupy  the  State's 
Council's  attention:  this  point,  however  interesting  it  may  be, 
we  ma  J"  pass  o^Tr ;  but  incitJentnlly  one  of  the  debates  brinps  iip  the 
old  idtra».  Nii|ioleon  asks  if  in  the  opinion  of  the  Couiifil  lawyers 
should  be  allowed  as  oounsel;'  and  opinions  unfavorable  to  the 
liberty  of  the  defense  made  themselves  apiiarent.  "  M.  Mint  says 
tliat  in  Eii^lund  the  accu.sed  have  not  us  a  matter  of  Htfht  the 
power  to  ehot»c  dcfendt-rs.  In  all  eases  advocates  an-  not  admitted 
to  this  duty  tiecause  it  is  fear«!  itiat  they  would  (>Ir«>un.'  the  faeU. 
Counsel  wt  near  the  aceused  and  help  them  with  their  advice, 
but  thej'  plead  only  when  thej-  ha\-c  obtaini-d  pernii:<.ti()ii  to  du  so."  ' 
M.  HuKoaud  <le  Saint-Jean  d'Angfly  went  farther:  "  In  the  civil 
courts  the  agrncj-  of  hiw;-rr*  is  ulwas»  necessary  tireuusi.'  there  tin- 
disputed  points  present  questions  of  law,  which  eould  not  l>e  rli>- 
cussed  except  by  men  versed  in  the  knowledge  of  the  law;  but  it 
is  different  in  criminat  courts,  where  the  only  |H»int  is  the  diw«ver>* 
of  the  truth  of  a  fact.  'Hiere,  the  »censed  himself  can.  by  the 
explanations  he  gives,  clear  himself  fmm  the  charges  brought 
against  him;  it  is,  therefore,  not  nwe3.-«ary  fur  him  to  have  a  de- 
fender. There  are.  it  is  true,  men  whom  ignorance  ur  timidity 
prevent  from  explaining  themselves,  and  it  would  be  neccssaij'  to 
make  an  exception  in  their  case.  Tlie  prreident  of  the  court 
would  decide  whether  or  not  it  was  pro|xT  to  admit  this  exception 
and  to  grant  a  defender."  This  was,  in  fairt,  what  was  fonnerly 
fiaid  in  justification  of  the  Ordinance. 

This  prupusiticm.  however,  which  Lamoif;non  had  formerly 
vainly  opposed,  gave  rise  to  protests:  "M.  Ufreiiger  says  tliat 
it  would  never  he  possible  to  find  an  organization  and  forms  per- 
fect eiioufih  to  give  to  the  jiMJge  the  certainty  that  he  never 
coiidemnwl  an  innocent  person.  Soractiiues  ap|iearances  are 
against  the  acciüsitl,  and  Ihh-hum*  his  cnnftision  and  fear  prevent 
him  from  explaining  them  away,  lie  np|iears  to  be  guilty.  It  is 
therefore  always  necessarii*  that  lie  should  ha\'o  the  aid  of  a  de- 
feniler.  'ITiis  aid.  moreover,  ejinnot  lie  refused  without  rtvalling 
a  too  notorious  law  with  which  our  eriminal  procedure  ought  not 
to  have  Hn>'  relation.    M.  Treilhard  says  that  the  accused  to  whom 

•  r^fri,  vol.  XXIV.  p.  48. 

■  A  Ti'w  nioinriita  tH-for«  be  had  müt :  "  II  it  imporliuit  (o  admit  u  d^ 
fiMirlini;  rDunKfl  for  the  aci-iiMit  men  utukcquaintnl  with  the  custonu  of 
tliB  \tHr-"     L^ri.  vol.  X.\1V.  p-  ■''-'. 

»  Locri,  vtA.  XXIV.  p.  52. 
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s  defender  is  refused  would  be  coiivIiKx-d  that  there  was  a  desire 
for  his  destrurtion.  The  rule  whidi  M,  Mint  declares  exists  in 
England  is  {mrt  uf  the  Ian',  but  in  fact  an  accut^d  is  never  refuMnl 
IKTinisston  to  have  a  ooiinsfl."  '  It  wus  not  difBcult  (o  show  that 
the  provision  which  woulii  vxcludt-  ctiunsel  woulil  lie  illusory  and 
that,  moreover,  their  aid  was  Ipgitimate  and  often  necessary," 
"  It  would  he  prt-frridjle  to  (five  a  discretion  an,-  jKiwer  to  the  pwsi- 
(Iciit.  to  authorize  him  to  silenct-  any  advocate  wlio  dui>s  not  keep 
within  the  Hmitrt  of  a  legitimate  defcnst;,  ami  even  to  bmr  such  an 
advocate  from  the  court  when  circumstances  demand  it."  * 

In  the  same  sitting,  the  Council  decided  upon  the  question  of 
the  written  )»r«athin\  In  this  res|iect  the  reformatory  tendencies 
seemed  to  triumph,  (.'ambac^rfes  e.Tpoundcd  the  proposal  of 
which  we  Imve  spoken  before  :  "  As.  matters  exist  at  present,  the 
exaniiiintion  is  wholly  oral :  for  what  has  been  written  unly  serves 
asinformationforthcdirectionof  thetrinl.  .  .  .  The  first  informa- 
tion will  continue  to  he  made  hy  the  ma>;istrate  of  police.  .  .  . 
This  procedure  will  be  transmitted  to  the  director  of  the  jury, 
who  will  make  the  confirmation  of  witnesses.  .  .  .  Ail  these  pro- 
reedinfrs  will  be  sent  tn  tlie  ('uurt  of  Criminal  Justice  aXang  with 
the  accused,  who  wnll  be  allowed  t<t  have  a  counsel  visit  him  in  hb 
prison.  Tile  trial»  will  he  opened  hy  the  reading  of  the  proceedings 
conducted  by  tlie  mujjistrate  of  police  and  the  director  of  the  jury. 
Witnesses  will  be  summoned  ;  the  ucciiscd,  aideil  by  counsel  seated 
near  him.  will  I)e  entitled  tn  ur^e  objections  to  their  comjwtency 
«nd  to  disprove  their  depositions.  The  official  report  will  not 
Mjntatn  the  evidence  in  detail,  hut  the  attorney-general  and  the 
ae<ru.'*ed  will  have  the  ripht  to  have  the  results  thereof  stated. 
The  whole  will  be  submitted  to  the  jufy."  —  "  His  Majesty  adopts 
the  idea  of  subrnittinjc  a  cojiy  of  the  information  to  the  jury. 
lie  nevertheless  thinks  that  that  made  by  the  police  ought  not  to 
be  comimmicated  to  them ;  for  the  police  examines  chiefly  with 
a  view  tu  discover  all  llie  culprits  and  all  the  circumstances  of  the 
crime  ;  for  this  reason  It  ought  to  work  In  secret.  The  c:xamintng 
judge,  on  the  contrary,  has  no  other  purpose  than  to  arrive  at  the 


'  Lorri,  vol.  XXIV.  DP.  53.  54.         _ 

*  "  M.  äirn^n  ttays  Inat  ih«  ivKrutation  vhii'h  would  exrliidf  advov&tM 
wnulfl  Iwovad«!«);  tbey  woiilfl  i-*jmpo«'  ihopWsfor  thp<JpfenB*.  [TliUrf>- 
niiods  one  of  Ihtr  "loKOKTiph*"  of  Ailv.-ii».]  Wi-  should,  inon<ovvr,  mo 
Katlieriiiff  about  th«  enuiiiiul  <'ourt9,  «s  furiiirrl>'  before  the  coniul«,  men 
who  arc  not  gTariti&l4-:i,  nhi>  wmilil  cxitcLt  ilu-  »ffiei'  of  defeadiDE  couiiHel 
aiul  woulil  v^ry  siona  aequint  tLc  art  of  circum  veal  log  juntiee  a^  vfil  an 
llie  lawyers  ■■  (p.  52). 

» U.  Birengir.  Locrt,  vol.  XXIV,  p.  54. 
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truth  of  the  facts."  —  "  The  proposals  of  his  Royal  Highness,  the 
Archchancellor,  are  adopted  «ith  the  modification  that  the  exam- 
ination made  by  the  police  is  not  to  be  communicated."  ^  This 
was  a  very  important  decision ;  it  was  making  that  mixture  of 
the  written  procedure  and  the  procedure  by  jurj',  which  the  wis- 
dom of  the  Constituent  Assembly  had  repudiated.  This  would 
probably  have  resulted  in  the  destruction  of  the  very  institution, 
the  maintenance  of  which  had  been  decided  upon ;  but  happily 
this  idea,  as  we  know,  was  not  carried  into  effect. 

The  debate  continued  throughout  the  sittings  of  23d  and  30th 
Prairiat.  Other  questions  of  principle  were  decide<l,  the  most  of 
which  concerned  criminal  law,  properly  so  called.  The  institu- 
tion of  "  Preetors,"  against  which  the  majority  of  the  Courts  of 
Appeal  and  the  Criminal  Courts  had  given  their  opinion,  was 
vigorously  opjwsed ;  it  was  decided  that  the  Courts  of  Criminal 
Justice  should  be  stationary.^  The  discussion  passed  to  the  arti- 
■  cles  presented  by  the  section  on  Legislation  (this  was  the  first  part 
concerning  the  criminal  procedure  to  be  taken  up),  which  occupied 
the  sittings  of  17th,  21st,  24th,  and  28th  Fructidor  in  the  year 
XII ;  and  3d,  10th,  14th,  17th,  21st,  and  24th  Vend^miaire  in  the 
year  XIII.' 

Everything  appeared  to  be  going  smoothly,  when  all  at  once 
the  jurj'  was  put  in  question  anew.  In  the  sitting  of  1st  Bru- 
maire,  in  the  year  XIII,  presided  over  by  Napoleon,  M.  Bigot- 
Pr^ameneu  reported  a  deliberation  which  had  taken  place  in  the 
section  on  Legislation  "  upon  the  union  of  the  criminal  courts 
and  the  civil  courts,"  The  idea  of  the  Revolution  had  been,  on 
the  contrary,  completely  to  sever  the  two  courts  of  justice,  and  to 
have  criminal  courts  distinct  from  the  civil  courts.  But  the  new 
proposal  apiwared  to  simplify  and  increase  the  dignity  of  the  magis- 
tracy. Tile  union  of  courts  had  already  been  recof;ni7-ed  in  re- 
gard to  the  correctional  police  by  the  Law  of  27th  Vciitöse  in  the 
year  IV;  the  judgments  were  henceforth  rendered  in  that  matter 
by  the  courts  of  the  first  instance ;  it  was  destinal  very  schhi  to  be 
the  same  in  regard  to  the  ordinary  police  courts,  save  for  one  slight 
exception  which  has  disappcare<l  hi  our  days. 

The  following  was  the  proposed  procedure  in  criminal  matters.' 
The  accused  would  be  brought  by  the  examining  magistrate  be- 
fore the  court  of  the  first  instance  (which  wouM  fulfil  the  func- 

■  Ucrt,  vol.  XXrv,  pp.  ÖG,  57.  '  /birf.,vol.  XXIV,  p.  99. 

•  Ibid.,  vol.  XXIV.  pp.  108-419. 

*  A  bill  was  introdut^fd  in  regard  to  this  in  the  sitting  of  8th  Brumairo, 
year  X!I!  (Locri,  vol.  XXIV,  p.  428  el  seq.). 

490 


Title  II,  Ch.  II)      THE   JURT   BBFOBE   THE  state's   COUNCIL         [§  1 

tions  of  the  grand  jury),  composed  of  six  judges,  with  the  addition 
of  the  examining  judge.  The  Courts  of  Criminal  Justice  were 
united  to  the  Courts  of  Appeal  and  bore  the  name  of  Imperial 
Courts,  In  these  courts  one  section  was  constituted,  - —  re- 
newed every  year  like  the  "  Toumelle  "  of  the  old  parlements ; 
before  it  were  brought  not  only  the  appeals  of  the  correctional 
police,  but  also  the  criminal  actions  in  regard  to  which  arraign- 
ments had  been  decided  upon.  In  the  bill  the  jury  was  preserved. 
Article  19 :  "  The  judgments  in  criminal  matters  will  be  rendered 
upon  the  verdict  of  a  jurj'," 

A  considerable  revolution  was  thereby  wrought  in  the  working 
of  the  jury.  Up  to  that  time,  the  union  of  the  juries  in  each  de- 
partment had  always  been  a  principle,  and  it  had  become  custom- 
ary. The  provision  requiring  the  carrying  to  the  chief  seat  of  the 
court  of  all  the  criminal  matters  of  the  jurisdiction  had  the  effect 
of  rendering  jury  service,  already  obtained  with  great  difficulty, 
impossible.  It  also  meant  the  substitution,  in  the  near  future, 
of  the  written  procedure  for  the  oral  procedure,  the  transportation 
of  the  witnesses  to  the  chief  seat  of  the  court  becoming  too  diffi- 
cult and  too  costly.  It  was  an  indirect  method,  making  the  new 
practice  re-establish,  by  its  own  workings,  the  old  procedure. 
All  this  was  foreseen  from  the  very  first ;  it  was  acknowledged 
by  the  opponents,  as  well  as  the  supporters  of  the  jury,  "  It  is 
true,"  says  M.  Boulay,  "  that  the  union  of  the  criminal  and  civil 
courts  means  the  ultimate  destruction  of  the  jury.  It  is  certain 
that  when  the  public  sees  on  one  side  enlightened  magistrates  and 
on  the  other  ignorant  and  inexperienced  jurors,  tlie  parallel  will 
not  be  advantageous  to  the  latter ;  it  seems,  then,  that  it  would  be 
proper,  if  we  decide  upon  the  union,  to  decide  frankly  at  the  same 
time  upon  the  suppression  of  the  jury."  '  II.  Treilhard,  with  a 
new  warmth,  takes  up  the  defense  of  the  threatened  institution. 
"  The  jun.',"  he  says,  "  is  getting  along  much  better  than  in  the 
past ;  it  will  get  along  still  better  in  the  future.  .  .  .  How,  with- 
out enormous  expenses  and  delay  in  the  actions,  can  the  accused, 
the  witnesses,  and  the  jurors  of  seven  or  eight  departments  betrans- 
ported  to  the  chief  places  of  the  Courts  of  Appeal  ?  .  .  .  Would 
you  dispense  with  the  hearing  of  the  absent  witnesses?  That 
would  mean  the  destruction  of  the  accused."  Finally,  he  addresses 
to  the  Emperor  a  personal  argument,  containing  at  once  a  flattery 
and  an  irony,  but  really  also  containing  the  truth :  "  The 
institution  of  the  jury,"  he  tells  him,  "  will  succeed  if  people  are 
'  Lwri,  vol.  XXIV,  p.  416. 
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thoroughly  persuadM  that  it  meets  with  Your  Majesty's  views."  ' 
Nupoli-on  w  ished  to  tuitigute  thi"  cffwl  produwd  by  the  bill  mid  to 
conceal  it&  coiist-quencM :  "  It  lü  not,"  be  iiitt-TJii'tcd,  "  a  question 
of  the  institution  of  the  jury,"  *  ami  later  he  arlded  :  "That  if  it 
wiL»  wished  to  rt-tiini  to  th^  qiie^ttioii  of  i1k-  iiutiiiti-tmntx-  rtf  the 
jur>',  it  should  be  appmaebed  frankly,  but  that  question  had  been 
decided,  and  His  MnjVsty  shun-d  the  opinion  of  those  who  thought 
the  jury  ought  to  Iw  maintained.  This  method  of  pntceclure 
appeared  to  bi*  the  liest :  and  besides,  it  was  enough  to  insure  Ha 
Majc?(ty*s  adoption  that  it  had  not  ht-en  unanimously  n-jcrti-d,"  * 
Krelong,  in  a  Umg  speech,  he  endeavored  to  refute  M.  Treilhard*» 
objections.  But  the  truth  vas  not  long  In  roappearing.  The 
Archchancellor  made  this  stattuient :  *"  It  may  l»e  object«)  ihut  lliia 
».>-stein  is  incotnpatibte  with  the  procedure  by  jury;  His  Royal 
Highness  k  not  in  favor  of  that  institution  and  he  thinks  that 
public  opinion  is  not  favorable  to  it."  * 

In  the  following  sitting,  the  question  was  directly  broached. 
The  suppression  of  the  grand  jury  was  prnposetl.  M,  Treilhard 
showed  that  the  motion  was  unconiitittitional.  the  constitution 
of  the  year  VIII  guanuitct^'iug  the  double  jiir>-.  Deeeption  was 
tried;  it  was  said  that  the  grand  jurj'  was  not  really  .suppressed, 
that  it  was  propnseKl  merely  to  "  convert  the  judges  into  jurors."  * 
But  Napoleon  himself  declureJ  that  ''  the  coR:&titution  deelurcs 
too  imperatively  that  the  accusation  «Jiall  he  admitted  by  jurors 
to  allow  of  thi»  power  being  conferred  upon  judges  withniit  a 
senatUÄ-consuUum."  •  Thi»  t|ueätion  was  not  of  vctA-  great  funda- 
mental importunoe.  MM.  Tr»lhard  and  Bcrher  brought  the 
debate  back  to  the  leading  ])oint.  that  is  to  say,  the  trial  juri,',  the 
early  destruction  of  which  was  aisäured  hy  the  bill;  for  "  to  main- 
tain an  itistitution  on  imper  means  nothing  when  the  germ  of  it« 
destruction  is  planted  there." '  Tliey  ilemanded  urgently  that 
the  question  »houtd  be  definitely  settled,  and  they  ea.-4l\'  woo  their 

I  toer*.  vol.  XXfV,  pp.  .I2(M22.  >  Ibid..  vol.  XXIV,  p.  «3a 

*  ifrtJ..  vol.  XXIV.  pp.  V22.  423. 

*  Mil/.,  vol.  XXrV,  |>.  4.^0.  N'aimWn  also  Mpn-HM-d  ll)*>  iil««  lliat  ha 
d^KiirivI  larK^'  juilioiat  bodii«,  "bemuHf  It  I*  necvMarv  tbal.  it  tlio  publio 

CnM.riiiiir  n<Tf;lifU  hi«  duttM,  iti«  cririiliiul  ixiurt  should  be  a,h\t<  to  •«nd  for 
m  lUKi  vntcr  iiiui  to  pniwccul«."  M.  Treilhard  replied  that  "  all  thJn  timo 
tha  otBw  ot  the  penon  wliu  proWK-utrs  has  bt^-n  d  ist in^isbpd  from  thai  of 
the  p»MD  who  judce«,  1>er«UM>  it  wduU]  I»  miünty  to  litw  to  make  Uw 
satno  individual  a  jtiAge  and  n  piirty."  —  "Hi«  .Mnjr»ly  Knyii  I  lint  il  <1<h« 
not  oBttT  into  hii  idoaa  to  allow  Ibi'ooiirts  of  jiiilir>ilun>  lo'dinvtiy  proiA- 
out«  crime,  but  ihut  hv  u-i^lii-s  that  tlic  courts  nia^'  bv  rnhUt  to  order  th« 
proMvuiion  thereof"  (pp.  41>i.  41Öi. 

*  M.  Stmion.  Tjirri.  vol.  XXIV.  p.  437. 

*  Loeri.  vol.  XXIV,  p.  4a9.  '  /W<f.,  vol.  XXIV,  p.-«3. 
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point.  "  His  Majestj'  allows  tlif  peiiewwi  dbciission  of  th«  quea- 
tioii  of  whrthiT  thf  jurj-  .shall  hr  retiiiricil."  Tlit  diwiission  waa 
short,  MM.  Vourcpny  and  Moiitalivet  spoke  in  favor  of  the  jury, 
and  the  "  Coiuieil  ndhered  to  the  pesolution  which  it  had  taken 
ill  llic  sitting  of  the  llitli  i'rairial  fur  tin-  [»rcscrvBtiori  of  tlit*  jury." 
Tlie  strategy  had  been  bafHctl  almost  nnthoiit  a  struj^Ie. 
But  the  battle  was  not  yet  finally  won :  the  organization  of  the 
criiuiiial  courts  way,  alill  tlin-ütcnt-d, 

Then  M.  Berlier  had  a  fertiU-  idea.  Adopting  the  principle 
of  the  union  of  the  two  Courts  of  Judicature,  he  found  the  means  of 
reconciling  this  with  the  normal  working  of  the  jury;  "  Let  us 
coiiimenci-  hy  uniting  nil  the  judgi?»  of  both  juriädtL-tions,  sn  that 
l\wy  will  form  hot  one  ImmIv,  from  which  will  be  taken  suct-essively 
judgc.'i  who  will  proc-eed  to  holil.  in  criminal  matters,  periodical 
assizes  in  the  ehlff  place  of  each  department,  and  who,  oa  thtir 
retiim  to  the  Court  of  .Vpjx-al,  will  there  decide  upon  the  civil 
disputes  of  their  frllow-<;nü/.ciis."  '  This  was  it  U  evident,  the 
system  which  wa.H  destined  to  triumpli,  aiul  which  experience  luui 
sanctioned,  —  a  system  much  preferable,  it  must  be  said ,  to  that  of 
the  Constituent  A,tseml)ly.  iH-cause  the  president  of  the  a.s.'uzes 
is  required  to  be  a  magistrate  elevated  in  rank  and  ehoseti  with 
«ire.  M.  Treilhard  also  openly  came  to  hi.'*  aid.  This  proposal, 
however,  wu»  contested  by  the  ArchcIiaiictUor  ;  he  declared  "  lliat 
if  tlic  jury  is  admitted,  it  is  to  pleuse  some  noble  mind»,  but  be  a 
persiiaried  that  it  will  rattier  be  by  forming  great  ho<lle5  than  by 
this  institution  that  the  estahlishioent  of  a  rigorous  and  imposing 
juridicid  system  will  be  attained."  '  Finally,  the  Council  decides* 
the  principle,  "  that  ei\'il  and  criminal  jiistiee  »nil  be  rendepe*l 
by  the  same  court;  that  thes*  courts  sJiall  be  stationar>\  not- 
withstundiiiK  wliieh,  in  case»  of  necessity,  the  eriniiiiul  section 
eould  go  and  hold  its  assizes  away  from  the  pisce  where  tlie  e€>urt 
sits."'  A  merely  iIlusor>'  conces.-iion  wiw  made  to  M.  Bcriicr's 
idea  ;  but  the  germ  deposited  wa.**  to  grow  till  it  penetrated  every- 
where. 

In  the  sittinjE  of  I.ilh  Bnimaire,  year  XIII,  the  !«upport«r.<i  of 
the  jury  gained  a  new  advantage,  which,  however,  could  not 
be  ln.4ting:  "the  Couiicil  adopts  the  principle  thnt  the  verdict 
that  there  h  or  is  nut  ground  for  indictment  shall  continue  to  be 
given  by  jurors."^ 

The  discua^n  of  the  bill  upon  the  union  of  the  two  Courts  of 


'  Locri,  vgl.  XXIV,  p.  4«. 

'/6i«f..  vol.  XXIV,  p.«3. 
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Judicature  was  continued  in  the  sittings  of  22d  and  29th  Bru- 
maire,  and  20th  Frimaire  in  the  year  XIII.  Three  new  drafts 
were  propwsed  and  discussed.  Suddenly  an  interruption  occurred. 
Proceedings  were  taken  "  to  report  to  His  Majesty  observations 
presented  by  the  magistrates  who  have  been  summoned  to  the 
coronation."  The  chief  justice  declares  that,  consulted  upon  the 
union  of  the  two  systems  of  justice,  "  the  president  and  attorneys- 
general  of  the  criminal  courts  have  not  attacked  the  system  in 
itself,  but  there  appears  to  be  a  general  fear  that  it  cannot  be  recon- 
ciled with  the  summoning  of  jurors  and  witnesses.  However,  the 
magistrates  are  sure  that  the  examination  by  juries  has  for  some 
time  taken  a  better  direction.  The  increase  in  crimes  is  very 
much  less."  '  The  Archchancellor  "  has  found  more  magistrates 
than  he  thought  of  the  opinion  that  the  examination  b%'  juries 
ought  to  be  preserved,  but  with  modifications.  This  opinion  is 
shared  even  by  those  who  were  the  loudest  in  their  complaints 
on  account  of  the  direction  the  jury  had  taken  in  several  partic- 
ular circumstances ;  they  agree  that  matters  are  improved  and 
that  there  are  fewer  abuses.  In  regard  to  the  union,  the  system 
appears  to  them  to  be  good,  but  one  difficult  of  execution,  so  far 
as  regards  the  jurj'."  —  "  Opinion  is  unanimous."  says  M.  Treil- 
hard,  "  upon  the  impossibility  of  preserN'ing  the  jurj'  if  criminal 
and  civil  justice  are  united."  *  M.  Berber  asserts  that  "  according 
to  several  magistrates  with  whom  he  has  had  occasion  to  speak, 
the  abolition  of  the  jury  will  be  the  necessary  and  early  consc- 
fjucnoe  of  the  plan  of  union  resolved  upon  in  the  recent  sittings. 
Hut  tliat  docs  not  constitute  the  only  risk  which  this  bill  incurs ; 
it  also  endangers  the  oral  examination  and  the  public  trial.  Now, 
although  opinion  is  divided  upon  the  institution  of  the  jury,  every- 
body jit  least  agrees  in  thiiiking  that  the  abolition  of  the  oral  cx- 
iiniinatiun  of  the  trial  will  be  a  public  calamity;  that,  however, 
will  not  bf  long  in  liappening  if  the  bill  goes  through.  .  .  .  As  no 
one  dares  to  pro^xisc  that  it  shall  be  sufficient  to  submit  simple 
copies  of  the  d(jK)sition.s,  as  was  practised  under  the  Old  Ueginie, 
tlic  existing  «iiurts  must  be  maintained  as  the  only  kind  of  organiza- 
tiiiH  to  wliich  tlic  beneficent  institution  of  the  publicity  of  trials 
Clin  be  adapted."'^--  "  M,  Dcfcrmon  says  that  the  general  opin- 
ion is  that  the  union  would  destroy  tlic  jury,  in  the  course  of  time 

'  Locrc.  vol.  XXIV,  p.  .'jOfI;  he  adds  IrIit  "that  before  having  heard  thp 
ohpcrva lions  of  the  maf;istralr.s  he  was  piTsuiwicd  that  the  institution  of 
Ihp  jury  could  he  roooDcücd  with  tho  two  systems  of  justiee ;  now  ha 
IhouRht  it  impossihip  "  (p.  ."il6). 

=  Ibid.,  vol.  XXIV.  p,  510.  '  Ibid.,  vol.  XXIV.  p.  510. 
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at  least ;  but  what  ia  of  pspecial  importance  Is  to  ascertain  If  this 
institution  can  he  nhADHoned  without  flbnndomng  at  the  same  time 
tht*  public  trials,  which  an.-  the  ai'cu«"d's  .sufi-guard."  ' 

The  Emperor  then  demanded  if  the  trihunaU  had  "expressed 
a  potitier  oi»inioii  ii[khi  the  institution  of  the  Jur,v."  ■  The  replies 
were  very  dear:  "The  luajoriiy."  says  the  chief  juüüce,  "decide 
a^inst  any  institution  witb  which  the  jupj'  cannot  be  reconciled ;  "  ' 
and  the  ArrhHvaiicellor  "  has  finiiid  the  opitilon  of  the  nin^ist rules 
more  favorabk-  to  the  jury  than  he  tJiought."  Public  opiiiion  was 
<:Jearly  expressed ;  so  Nupoteon,  uiivviling  hb  true  tiiouglits,  de- 
clared that  "  the  opinion  ujMin  the  ini^titiition  of  the  jury  ap]>ears 
to  beso doubtful  that  its  suppression  would  not  excite  any  regrets,"* 
The  Council,  however.  "  resolves  that  criminal  and  ci\-il  justice 
«hall  oontiime  to  be  administeped  by  different  tribunals." 

Kmm  that  lime  everj-thiiig  seemed  to  lie  nt  «ii  end  upon  that 
point  i  there  remabied  iiolhinK  but  to  discuss  the  articles  of  tlic. 
draft  of  the  IV-nal  Code,  This  di^^ciisHoti  was  i-ifectuully  resumed, 
an<l  in  the  three  sittini;»  of  22ii.  27th,  and  2yth  Frimnire,  in  the 
year  XIII,  a  new  draft  of  the  first  ninety  articles  was  examined. 
Then  the  work  wa«  sudilvnly  stopjunj,  und  was  not  tukeii  up  agiiin 
until  after  the  lapse  of  three  year*,  in  ISOS,  How  is  this  to  Ite 
explained  ?  '  Was  it  not  that  the  Empertir  had  determined  on  the 
suppression  of  the  jury,  hut  Imd  divided  tlmt  its  (he  moment  was 
not  favorable,  he  must  wait,  thinking  that  proliably  several  years 
woiiltl  suffice  to  cfTawr  the  sympjitliics  which  this  institution  still 
retained?  The  work,  therefore,  remained  iinconipli'ted  nnd  the 
thread  suspended,   "  I'eiuleiit  opera  interrupta  miiueque!" 

§  2,  Rasumplion  o(  the  Work.  Suppression  of  the  Orand  Jury. 
Bfttantlon  ot  the  Petty  Jury.  —  When  the  work  was  resnnietl  in 
ISIIS,  the  great  debate  wns  nguln  tnkcn  up.  The  first  sittiiif; 
(2;id  January,  ISOS)  is  opened  by  the  reportof  M.  Treilliard:  *"  He 
re|>orts  rcpardinp  the  trend  of  tlie  dii^cussion  which  took  place  in 
the  year  XII,  and  adds  that  tlie  mutter  was  rednced  to  the  pres- 
entation of  various  questions,  the  solution  of  which  ougUl  lo  fix 
the  foundations^  of  the  bill ;  that  several  have  been  det-idcd,  und 
that  others  rcmiiln  undivided,"  He  had  tliese  questions  read, 
the  first  being :  "  Shall  the  iustitutioa  of  the  jurv"  be  preserved?  " 

'  Locri,  vol,  XXIV,  p,  512.  ■  Ibid.,  vol.  XXIV.  p.  516. 

'  Ibid..  ?ol,  XXIV.  p.  517.  'IM.,  vol.  XXIV.  p.  519. 

'  Napoleon  had  previously  stated  that  it  waa  necasiairy  to  iiiak«  haste : 
"ihcm  !■  no  ndviiiiTjtKi-  ia  delayine  thp  drawing  np  of  the  Criminal  Cod«; 
Bvxt  v«ir  would  Und  them  in  the  Hämo  state  as  at  presenl.  Time  alone 
would  not  Itrins  ahout  unnniniity  of  opitiion.  nor  would  it  remove  doubts 
or  furnish  idotts."     Locrt,  vol.  XXlV.p.  -HO. 
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The  grent  pmliirm  still  prrscntpfl  itself,  mingled  with  that  of  the 
union  of  the  twu  roiirtH  of  jiisti«-,  to  whi<-Ji  NajKilfoii  stt'adfastly 
clunR.  In  this  first  silting  tht  attack  and  tlu*  «Jcfens«  r>f  the  threat- 
ened institution  took  pluar  iiniltT  very  niiirh  thr  snmc  cipfiimslanccs 
»»  in  the  years  XII  and  XIII.  Three  times  the  Knipemr  uskcd 
how  the  jiirj"  had  worked  during  the  three  years.  The  chief  jus- 
tier n-plieil  rather  viiRudy  "  that  in  p-iuTal,  lilt-  jurors  fulfilled 
their  functions  rather  feebly,  and  that  they  encouraged  erime  hy 
the  wsultinß  impunity."  '  ButM.  Treilhard,  while  acknowledging 
thiU  he  eoiild  not  sjieak  tu  tJic  point  «iwn  tlie  existirij:  conditimi 
of  the  jury,  <leelared  "  that,  after  all,  the  number  of  offenses  ha» 
diminished.  The  special  trihunal»,  it  is  true,  have  contributed 
ver>'  much  to  stop  the  disorder;  however,  many  crimes  are  stUl 
tried  by  juries."  '  M.  Bfrenger  "  remarks  two  fiiets:  one  is  no- 
torious, that  offenses  are  diminishing  in  number;  the  other,  which 
nolwdy  disputes,  is  that  there  is  not  a  single  example  of  an  unjust 
comk-nuiation,"'  Cnnibac^r^-s  «.^serted  «new  that  the  jury  "is 
not  in  accordance  with  the  character  of  the  nation,"  *  and  M.  Jau- 
Iwrt  "  that  the  greater  part  of  the  Frenrh  nation  repudiates  the 
institution  of  the  jury"  But  Xa|x>Ict>ii  always  inlcrveiied  per- 
sonally with  great  energy ;  there  was  a  sort  of  argument  between 
him  and  M.Treilhard:  "  M.Treilhard  said  that  the  bill  had  the 
disudvniilage  of  destroying,  in  fact  at  least,  ihe  publicity  of  the 
trials,  which  is  the  greatest  safeguard,  and  the  want  of  which  an 
examination  in  writing  cunnot  supply;  nothing  wa.<t  more  di.sn.s- 
trous  than  the  secret  procedure, — ^  His  Majesty  said  that  there 
was  no  question  of  re*'stal>lishing  the  secret  procedure.  — M. 
Treilhan!  mplii-d  that  tliat  was  what  would  inevitably  hapiwn  by 
force  of  circumstances.  —  His  Majc&ty  asked  if  the  union  of  tlic 
two  systems  of  judicntiir«  did  not  present  any  advantage.  —  M. 
Treilhard  replied  that  it  would  form  great  bodies,  hut  that  he  does 
not  see  in  that  the  means  of  gaining  more  respect  for  tlic  magis- 
tracy.—  Hi»  Majesty  said  that  there  would  result  from  it  the  ea.se 
of  converting  civil  actions  into  criminal  actions,  whenever  that 
was  proix:r  to  be  done.  —  M.  Trcillmrd  pruttatctl  tJiut  this  eoiiver- 
non  was  very  rare.' —  His  Majesty  said  tliat  it  would  be  very 
extraordinary  if,  for  the  slightest  civil  interest,  a  citizen  should 
have  tlie  option  of  being  tried  successively  bj'  two  courts,  and  that 
when  hi»  honor  and  hia  life  were  concerned  lie  should  be  allowed 


I  LocT«,  vol.  XXIV.  p.  579. 

*  thul..  vol.  XXIV.  p.  581. 

•  Ibid.,  vol.  XXIV,  p.  591. 
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•  Ibid.,  vol.  XXIV.  p.  587. 
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but  one  stage  of  jurisHiction.  —  M.  Tmlhanj  m'ui  that  tin-rc 
Vt-^Tf.  also  two  <itaj^«s  in  criminal  pmsetnitioiis,  since  the  accused 
was  examined  by  the  grand  jur>'  and  by  the  trial  jiir>\  —  His 
Majesty  said  that  did  not  wnslitiiU-  iwu  staRes."' '  Finall.v  the 
Council,  once  more,  "  dmdcs  thiit  the  jur^'  be  preserved,  but  that 
tlie  fognizance  of  certain  offenses  shall  be  resen'ed  fur  special 
trihunab." 

It  might  be  thoiif^ht  that  the  question  was  irrevocably  settled, 
that  it  would  not  api>ear  agnin.  That,  however,  was  not  the  case; 
it  was  taken  up  in  the  following  sitting,  on  2d  Februar>'.  1808. 
The  tirst  speaker  was  M.  Juubcrt,  one  of  the  most  dedd«!  oppo- 
nents of  the  jury,  and  his  first  wonla  clear  up  the  sitiiation  :  "  It  is 
not  denied  that  the  opinion  appears  to  be  formed  in  the  Council, 
that  the  muintenanw  of  the  jury  i*  dmidwl  upon,  and  that  there 
remains  as  a  counterbaiancc  to  these  deciding;  votes  nothing  but 
His  Majesty's  genius  and  authority." '  M.  .laubert's  forcible 
adilrt*^,  in  which  he  niainUiin»  "  that  the  old  institutions  had 
specific  advantages  over  this  modern  institution."  concludes  with 
a  deni»nd  "  for  the  suppres.iioti  of  the  jury,  for  the  rurmutiiiii  of  a 
great  body  to  exercise  at  once  both  forms  of  justitx";  for  the 
organization  of  a  procedure  which  shall  prcser%'e  publicity  of 
actions  nnd  the  use  nf  counsel  in  defense."  ' 

Thereafter  the  «liseiission  started  again.  The  Minister  of  Reli- 
gion disputed  the  possibility  of  sejjurnting  law  from  fact ;  he 
asserted  tliat  in  Kiigland  tlie  jury  was  regarded  "  as  a  regrettable 
institution  " ; '  and  that  "  although  Europe  h«s  made  great  prog- 
ress in  civilization  for  several  centuries,  no  nation  h.is  adopted 
the  trial  by  jury."  M.  Beriier  proceeded  once  more  to  (fcfend 
the  noble  cause  which  he  had  hitherto  so  cni-rgetically  supported  : 
"The  institution  of  the  jurj'  is  thoroughly  tested:  it  has  in  its 
present  shape  rendered  great  services  to  society,  and  it  will  ren- 
der still  gR-ater  s*,'r\-ice3  In  it»  futun^  form."  *  The  Emperor 
hiniscU'  apiseared  this  time  to  have  come  to  a  decision :  "  His 
Majesty  says  that  he  prefers  the  old  legislation  to  a  system  where 
tlie  same  judges  would  always  decide  as  juron ;  habit  would  ren- 
der them  ciillous,  and  the  accused  would  no  longi-r  have  the  same 
safeguanls  as  formerly.  It  b  necessary  that  the  functions  of  the 
juror  be  performed  hut  rarely  by  tlic  same  person."  The  Council 
'  adopts  the  trial  by  jurors  anew." 


t  Locrt.  vol.  XXrV.  p.  588. 
WW.,  vol.  XXIV.  p.  fiOQ. 
'  llnd.,  vol.  XXIY.  p.  fll3. 
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Tliw  decision  was  tiikcn  for  thtr  fwurtli  time,  Tbc  mutter  will 
not  come  up  again.  The  institution,  however,  di»!  not  emerge 
entirely  unscathed  {rf>m  the  attacks  made  on  it ;  the  grand  juij' 
was  aljoli.shed.  M.  JaulK-rt  dt-clurt-<l  '*  lliitt  «ith  tire  grand  jury 
society  has  no  longer  a  safeguard  ;  "  and  NaiWeon,  in  a  very  able 
statement,  showed  that  thi»  jun'  was  singularly  inappnipriate  for 
the  task  it  ought  to  futül.  ''  The  Couucil  decides  that  the  grand 
jury  »hall  be  suppresafd.'* ' 

T)iere  remained  tlie  iin{K>rtKnt  que-<(tii)n  of  the  organization  oF 
the  criminal  courts  and  the  union  of  the  two  s>'stems  of  justice. 
A  plan  liud  lieeit  nuhmitted  by  XapoU-on  ut  the  »itiiiig  of  '2'6>\  Janu* 
ary.'  At  that  of  2d  February  he  submitted  a  new  one.'  The 
section  on  Legislation  <set  to  work  upon  these  proposals,  and,  to 
the  sitting  of  litli  I'eliruary,  Treuhand  present«!  another  draft;' 
he  stated  that  the  section  had  blended  the  two  plans,  chiefly  fol- 
lowinK  Uie  aecuud:  "  Beside»,  it  present»  but  the  fuundutioiut  for 
the  opinions  of  His  Majesty  and  his  Couneil."'  A  disfussion  then 
arose,  resulting  in  the  section  on  Legislation  preparing  seven 
new  articles,  which  were  discTiased  in  the  sitting  of  Ititli  Febru- 
«ry.^  A  fifth,  sixth,  iitid  scvriitb  draft  were  suet-essively  submitted. 
Finally,  after  all  these  waverings,  it  was  decidwi.  as  ISl.  Bcrlier 
hatl  already  proposed,  that  the  criminal  court»  should  be  united 
with  tile  civil  courts,  but  tliat  the  juries  of  each  department  >hoijl(l 
meet  at  the  chief  place  uf  each  deiiartinent.  Tlie  two  jiriricijiks 
were  reconciled  by  substituting  for  the  permanent  criminal  court 
aasiz-es  presided  over  by  nu-inlxTS  of  the  Court  of  .Apjwals.  sitting 
along  with  assessors,  chosen  from  among  the  niembers  of  the  court, 
or  from  among  those  of  the  courts  of  the  fii^l  in»tancc.  The  solu- 
tion of  the  problem  luid  been  found. 

There  was  also  some  hesitation  as  to  the  arraignment:  "  The 
CTuuncil,"  said  M.  Treilhard,  "  uriginally  planil  the  prti»ecutiou 
with  the  courts  of  the  first  instance ;  afterwanls  it  was  delegated 
to  the  Imperial  Courts.  In  order  to  do  away  with  this  system, 
which  the  section  helttrved  to  be  dangerous,  it  attempted  to  put 
the  matter  in  the  liuuds  of  the  imperial  procurator  and  the  exnrn* 
ining  magistrate."*  If  these  two  miigi.ttrntes  were  agreed,  the 
accused  must  be  brought  before  the  assizes ;  if  they  were  of  diifer- 
eiit  opinions,  the  mutter  was  referred  to  the  court.  Thi.s  waa 
sometJiing  abnormal ;  an<l  a  new  draft,  that  of  7tb  Februar>',  ISOS, 


'  Lacrf.yol  .\XIV.  p.  622. 
'  Ibid.,  vol.  XXIV,  t>.  sai  ,■(  «7- 
*  ll»d.,  vol.  XXIV.  p.  62J  W  «-7. 
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*  IM.,  vol.  XXIV.  p.  801. 
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here  again  furnished  the  solution  to  the  problem.  It  created  the 
Council  Chamber,  composed  of  three  judges,  including  the  exam- 
ining magistrate  whose  duty  it  was  to  pass  upon  the  conclusions 
of  the  public  prosecutor  in  all  matters  in  which  the  examination 
was  complete.  A  single  vote,  if  a  crime  were  concerned,  was 
sufficient  to  necessitate  the  submission  of  the  documents  to  the 
court,  the  criminal  section  of  which  finally  decided  upon  the  arraign- 
ment, subject  to  appeal  to  the  Court  of  Cassation.  Then  only 
was  the  indictment  drawn  up  by  the  attorney-general. 

The  decision  lay  with  the  Council  Chamber ;  this  was  the  old  rul- 
ing to  the  "  extraordinary"  action,  with  this  difference,  demanded 
by  the  Cahiers  of  1789,  that  three  judges  took  part  in  it  instead  of 
one  alone:  "Formerly,"  says  M.  Regnaud,  "the  decree  finding  a 
true  bill  was  rendered  by  a  single  criminal  judge ;  one  can  recall 
the  applause  excited  by  the  resolution  of  the  Constituent  Assem- 
bly, appointing  assessors  to  this  judge,  who  up  to  that  time  acted 
alone.  It  was  because  the  Council  had  counted  upon  the  main- 
tenance of  that  order  of  things  that  it  had  voted  for  the  suppression 
of  the  grand  jury." '  The  branch  of  the  Court  of  Appeal  which 
sat  as  the  court  of  last  resort  was  sjiionymous  with  the  grand 
jury,  whose  functions  were  conferred  upon  certain  magistrates. 
The  new  system  had  thus  united  and  welded  together  the  prin- 
ciples of  the  old  jurisprudence  and  the  rules  of  the  recent  laws. 
It  was  first  thought  that  a  "  senatus-consultum  "  was  necessary  to 
sanction  these  radical  changes  in  the  organization  of  the  procedure 
by  jury,  and  a  bill  for  the  purpose  was  even  presented  in  the  sit- 
ting of  5th  March,  1808.'  But  M.  Treilhard,  who,  down  to  that 
time,  had  seen  in  every  attack  upon  the  jury  an  attack  upon  the 
constitution,  maintained  the  contrary  opinion,  now  that  the  trial 
jury  was  conclusively  saved.  "The  constitutions,"  he  says, 
"  ordain  that  there  shall  be  a  grand  jury,  but  they  do  not  forbid 
that  its  duties  be  intrusted  to  a  tribunal ;  "  ^  and  they  passed  od 
to  other  matters. 

'  LocTt.  vol.  XXIV,  p.  666. 

"  Ibid.,  vol.  XXIV.  p.  667  et  Beq.  » /Md..  vol.  XXIV,  p.  692. 
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Chapter  III 

THE  ORDINANCE  OP  Iß70  AND  THF  RE\'0I.imONARY  IjVWS 
IN  THE  CODE  OF  CRIMINAL  EXAMINATION 


I  I.     HepamtioQ  flf  the  Powwi  of  tiu>  i  1 3. 

Piihlic    I'rwKt'Ulor    und    tlw; 

h^amiriitiL'  Mjuri""'*!*'.  |  4. 

I  2.     Tht-  n'Miiiritml«  nuil  Fiimiii  of   J  5. 

th>'  IVi'limiiuiTj'  Kxaminaiion,. 


The  rrwwodingB  befoTP  Ui*  Trial 
JiiriMdicUon.     Mural  l*root*. 

Thi-  S|i.»-lii]  CourU. 

fb*J\uhrnln.  Jia^trvfA  JuR(iis>. 
Kt-hiiliilitaüoD  and  Itoxisiun. 


§  I.  Separation  of  the  Powera  of  th»  Public  Protecutor  and  the 
EiuniniBg  magistrate.  —  In  tlic  grvuX  Ktrifc  vrhtch  lH»trd  «i  long 
bftwwii  tIh-  prtxritiire  l»y  jury  nnd  thf  Ordinance  of  IfiTO.  the 
former  tjain«!  a  dwisiv«  victorj'.  Posterity  ought  to  give  recog- 
nition to  the  iiK-n  who,  in  the  Statp's  Councrtl  of  the  Kmpin-,  wer« 
aMe  (o  resist  the  unrtis^uined  will  of  the  Kraperor,  and  to  whose, 
«(uraiti'ous  efforts  was  due  the  retention  of  the  jury  in  our  Inws. 
But  the  system  of  the  »»Id  proccdiin-,  finally  dist-anlitl  iipcm  ihis 
point,  left  deep  trares  in  other  parts  of  the  law  where  it  soraetimeü 
has  the  up|>er  hund ;  the  prcliminury  exami nation  was,  in  pRrtii*- 
ulur.  miirkfd  by  iL*«  hat^h  imprint. 

When  the  Artieles  of  the  draft  of  the  Criminal  Code  were  dis- 
ciwsed  before  the  Slate's  ("'oundl  for  the  first  time  in  Friictidor, 
year  XII,  and  In  Vendfmiaire.  year  XIII.'  they  presented  a  rather 
curious  system  in  regard  It»  the  preliminary  examination.  The 
bill  retained  a  miigistrate  of  jxijice  and  an  exauiinint;  mapstrate 
in  eitcli  district ;  but  their  functions  were  very  different  from  those 
finally  resolved  ufKiii.  Tile  majtislrates  of  |>olicv  did  not  only  net, 
they  also  examined ;  and  iu  that  respect  iin  improvement  was 
made  upon  the  Law  of  the  year  IX.*  Tlnry  recci^'cd  denunciaticms 
and  ct»mplaintft  (Artiele-s  39  to  42  ;  44  to  .'52) ;  it  was  they  who,  in 
the  ordinary  case,  heard  the  witnesses;  and  Articles  Ö4  to  79. 
plaatl  under  the  headin;;  of  hearing  of  witnesMS),  which  later  pasncd 

'  LacTt.  vol.  XXIV,  pp.  408.  409. 

'  "i^jol  primilif."  Ajl.  4S0;  "Tho  nii|n«trat««  of  police,  eonnidtred 
uoffiMnof  judidal  i>oii<-«',  are  ehuruifl.  Ui.  uitli  reeeivinu  donunciatioB^j 
and  eomplaInU  .  .  . ;  'it\.  with  i-*.lM))liNhiiii;  tlir  iniet«  vf  th»  offiww  b] 
ftffiefnl  rpporbt :    'M,  with  eathrinc  Ihi-  focu  Itoulinc  to  pronunptlona  at 
till'  proof«  i'xii>tint;  agaiuät  llioM-  orfru^Mtd ;  4tb,  with  bnosiDe  tncni  befo 
Ihr  iiropnctors." 

500 


TlTl^  n,  Ch.  inl     OBD.   OF   1670   A-VD   BEVOLUTIOSARr  LAWS     [J  ' 


almost  ititegrally  into  the  Code  of  Criminal  Examination,  were 
cuiH«!  from  tliL-  Ordinance  of  1()70;  in  the  diäcii»i<iun  this  was 
HjK-c-iali.v  alluded  to.'  It  was  the  maf;ii!trat«  nf  police  who  made 
house  searches  and  aciuurcs  ( Articles  81)  to  86:  "  Concerning  writ- 
ten jiMiofs  ami  dix-unu-nt-s  of  eiiiiviction  ").  It  was  aLio  he  whr> 
issued  warranta  to  briiiß  the  aecuscd  before  the  court,  summonses 
tci  appear  and  wammt^  of  coniniilinciit,  and  who  iiitL'rrogatx!d 
die  aeeiised  (Article.^  S"  t<i  9:2).  It  must  l>c  noted  that  the  warrant 
of  eommitment  was  defined  as  the  order  according  to  which  "  tiie 
ucciiNcd  WHS  proviMonitlly  nuiintaincd  in  a  atate  uf  arrest."  '  and 
that  the  maplistratc  of  police  niUHt  "  send  within  twenty-four 
hours  either  from  the  warrant  of  detention,  or  of  appearance,  or  of 
any  othtT  fiiiul  sti*]!  of  hi.s  proca'diiig.  all  the  doaiinents  to  the 
clerk  of  the  correctional  court,  after  having  mirabered  them  and 
advised  the  examining  mngii*trate  of  what  he  had  done."  The 
examining  magistrate  did  not  appear  until  this  moment  (Article» 
103  to  106)  ;*  he  complctcfl  and  even,  if  need  be,  recommerwd 
the  proceedings,  communicating  them  immediately  to  the  magis- 
trate of  police.  It  was  his  duty  to  interrogate  the  accused  anew  ; 
ill  conformity  with  the  Law  of  the  vt-ar  IX,  tfir  latter  was  then 
madcaccinaintcd  with  the  chargnt,^  and  then  the  «camining  j"''^* 
if  there  was  occasion,  issued  the  writ  of  attachment.  Lastly  he 
issued  the  orders  of  "  renvoi  "  or  of  "  non-lieu  "  (no  ground  for 
prosecution),  but  should  it  happen  that  he  did  not  adopt  tlie 
requisitions  of  the  public  prosecutor,  the  questioTis  of  fact  as 
well  as  of  Uw  were  suhmiltt^  to  the  Court  of  Criminal  Justice 
in  the  Council  Chamber;  the  decision  taken  could,  within 
twenty-four  hours,  be  attacked  by  the  attorney-general  before 
the  Court  of  Cassation, 

The  first  time  tlial  the  Articles  came  up  for  discuasionthcy  passed 

'Art.  73  provwldd  that  minar»  »imlcr  flfteeo  year»  of  aee  could  bo 
heard  on  nrnkiDi;  an  aftinuatinn  and  -nithnut  Uking  the  o&th.  ThoArch- 
c)iKne<'llor  Hxk«.  "Iliat  in  nnlor  lo  leave  no  donbl  a«  to  the  u<««>  whii^h  the 
«mrt  f'liuld  make  nf  tin-  affirm  ft  lions  epoken  of  in  this  articlf^,  th<>«''  words 
«liAuUI  !>!■  uililcH,  whi'-li  nrr  fotinit  in  llic  ordinances  :  'i'X<Tpl  wm  m«j-  h« 
c«ni[iidiTi.il  rcii.ioiia>>lf."  -M.  TurRi'l  «ly»  ihal  I.hiwn  expressions  of  thn 
Ordinanoo  LiL\t-  \n-va  y<iuHi<lfrtil  lou  vacui?."  Lotri,  vul.  XXI\',  op.  167, 
\V». 

■Art.  80. 

•  An.  103 :  "no  i»  charBcd  with  eomplelinf(  the  c>xaniiuati9Q  bccun  by 
thfi  moffiiitrat«  uf  police,  or  even  with  making  il  anew  in  whole  or  iu  part, 
when  lilt  <b'<'iiiM  itifit  prii|«T." 

•■'Thf-  oxsniiiiinK  niikciilrate  «hall  intorrogate  the  »ficiwrid  (w-fow»  the 
latt^T  ha«  hml  ronnij'.nnr'«'  i)f  Ihi-  ohmrKr«.  !lr  shall  paun-  thi-m  to  !«•  n-ad 
t*t  Ihf  a('i>iiHfc.l  iifliT  tiiü  iiiU'rr(>Kuliun.  u-ntt  if  \\r  requests  It.  he  «hall  he 
iiiirnciiittt<'lj'  inli'rruBalt'H  ant-w.  '  Tliis  i»iiiiiiiini<>ation  l\v  irnrre  rnwäing 
recalls,  w  some  C'Xt«Dt,  the  proce«diD|^  under  the  Ordinance. 
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wiUiout  objection:  but  wlven  thty  came  up  again  iti  the  sittings 
«if  22<j,  27lh.  ami  '29tU  Frimaire  in  the  ,ve»r  XIII,  there  »-ore 
several  protests.  In  the  new  draft  it  was  pro]«»«.!  tu  aWv  tu  the 
imperiul  piwurutor»,  «ud  in  thctr  absence,  to  tlicir  drputic»,  the 
function!*  of  the  ofKcer  of  police  {a  jxtint  which  was  not  «tiscws.-ted 
Kt  that  time) :  these  fuiietiüii?t.  however,  remained  as  we  have 
described  them.  The  Ardichaitcelhir  ub^'i^-cd  "  tliat  fuiictiun» 
have  Iwcn  transferred  to  tlic  public  prosecutor  which  formerl.v 
belonged  exchisively  to  the  judge.  This  is  a  retuni.  it  is  true, 
to  the  existing  system  nhere  the  majciatrate  of  police  take»  the 
double  function  of  public-  proseeutor  and  examiner;  but  the  old 
system  had  the  advantjige  of  putting  two  officials  in  aetion. 
in  such  a  way  that  llie  inaction  of  a  single  ufBeial  was  nut  suffi- 
cient to  stay  the  course  of  justice."  M.  Oefemion  said  tlmt  "  the 
old  systeti)  also  gave  more  safcguarrls  to  the  aeciised ;  the  public 
prosecutor  claimed,  the  juflgc  pronounced :  so  that  the  authority 
was  not  conwiitrateil  In  the  some  han<l;<.  It  was  ini|xjssible  to 
see  without  eoiisteriiation  the  same  oflicjal  reeei\i»g  the  rom- 
plaint  or  the  denunciation,  hearinf:  the  witnesses,  and  disposing 
of  the  liberty  of  the  accused."  '  Hut  to  this  were  objeiied  the 
necessity  of  a  rapid  procedure  and  the  provisional  character  of 
the  measures  taken  by  the  magistrate  of  police.  Tlic  question. 
besides,  was  lost  in  the  consideration  of  another  greater  one 
put  by  Napoleon:  \Viiat  should  Iw  the  relations  between 
the  magl-itrate:!  of  police  und  the  chief  public  prosec-uton 
C'prffeta")? 

In  ISOS,  n-hen  the  dUcuRsion  was  resumed,  the  battle  niged; 
it  lasteil  tliroughout  the  sittings  of  4th,  7th.  and  I  Uh  June,  ISftS.' 
Once  again  the  part'tsuns  of  the  old  fomis  found  tKemsclves  face 
to  face  with  tho^  who  adhere<l  to  the  proceedings  follow<Hl  in  the 
laws  of  the  intermediary  period,  but  in  this  instance  they  hud  reascm 
on  their  side,  and  they  won  their  cusc.  Tlie  lliiilsler  of  IMigiuu 
and  tlie  Arehchautvllor  were  very  onergetie:  *'Kn»in  the  nature 
of  the  institution  the  public  prosecutor  is  a  party ;  from  his  title 
it  l>eIongs  to  him  to  prosecute,  but  for  that  very  reason  It  w<tid<l 
)>e  eontrarj'  to  justice  to  allow  him  to  conduct  the  examination 
proceedings."'  —  "TIic  imperial  prutrurator  would  he  a  little 
tyrant  who  would  make  the  city  tremlilc.  .  .  ,  .■Ml  the  citizens 
would  shudder  if  they  saw  in  the  same  official  the  power  of  accus- 
ing tfiem  and  that  of  bringing  together  proofs  that  might  justify 


»  L„rri.  vol.  XXIV,  p.  55S. 

*  Ihid..  vol.  XXV,  p.  123  tt  «««. 
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his  accusation."  '  And  M.  Jaubert  adds  that  "  care  is  taken  that 
the  plan  closes  for  a  considerable  time  the  access  of  justice  to  the 
unfortunate  prisoner.  The  imperial  procurator  draws  up  the  offi- 
cial report  and  he  draws  it  up  alone.  ...  He  hears  the  witnesses, 
he  even  takes  custodj*  of  persons,  and  as  long  as  they  are  in  his 
keeping  it  is  impossible  to  seek  the  aid  of  any  authority.  To  whom 
is  it  proposed  to  intrust  such  a  formidable  power  ?  To  a  dismiss- 
able  officer  and  one  under  the  orders  of  the  procurator  general  .  .  . 
in  this  respect  this  ancient  legislation,  so  loudly  inveighed  against, 
endangers  the  safety  of  the  French  people."  ' 

Tradition,  as  we  see,  spoke  against  the  draft :  "  On  reading  the 
draft  of  the  Code,  it  is  evident  that  many  of  its  provisions  are 
taken  from  the  Ordinance  of  1670,  Among  others  is  that  concern- 
ing the  ruling  to  the  '  extraordinary  '  action.  It  is  also  necessary 
to  bear  in  mind  that,  in  the  system  of  that  Ordinance,  the  two 
functions  were  separate,  and  that  the  danger  of  combining  them 
was  always  foreseen."  *  "  Formerly  the  attorney-general  had 
the  most  extensive  power  in  regard  to  prosecution ;  the  courts 
could  not  prevent  him  from  using  this  power.  .  .  .  But  the 
Ordinances  consistently  kept  the  attorney-general  tn  the  posi- 
tion of  a  prosecuting  party.  That  position  it  is  important  to 
preserve."  * 

MM.  Treilhard,  Merlin,  and  Regnaud  de  Saint-Jean  d'Anglly, 
however,  supported  the  draft:  it  was  necessary,  they  said,  that 
the  attorney,  in  order  to  conduct  the  prosecution,  should  be  ac- 
quainted with  the  facts  ;  this  was.  besides,  the  system  inaugurated 
by  the  Law  of  Pluviöse.  They  maintained  that  the  old  principles 
could  no  longer  be  applied ;  they  stated  that  when  the  public  prose- 
cutor had  made  the  first  authentications  it  was  his  duty  within 
twenty-four  hours  to  put  the  matter  before  the  examining  judge. 
But  their  most  specious  argument  was  that  speed  was  necessary, 
and  that  to  compel  the  attorney  to  petition  the  judge  would  entail 
a  dangerous  delay.  The  Archchancellor,  while  making  just  allow- 
ance for  what  they  said,  made  this  objection :  he  admitted  that 
in  the  case  of  capture  in  tlie  act,  if  a  crime  were  concerned,  the 
imperial  procurator  should  be  authorized  to  take  any  urgent  steps 
of  examination :  "  In  the  case  of  capture  in  the  act,  it  matters 
little  by  whom  the  fact  is  estabhshed.  There  is  no  disadvantage, 
for  instance,  in  the  imperial  procurator  establishing  that  a  dead 

I  LocH,  vol.  XXV.  pp.  12<>-1.31.  '  /bid.,  vol.  XXV,  p.  136. 

'  Vnmhac^rH,  Locri..  vol.  XXV.  p.  130. 
*  Ihid.,  Locri,  vol.  XXV,  p.  146. 
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lifMly  ha»  liern  fimiuJ.  but  it  would  In*  very  «latiRerous  t«  prant  him 
tliat  power  exc-cpt  »i  thr  case  of  capture  in  the  act.  .  .  .  Who 
would  Dot  shiidHer  to  see  h  single  offiHal,  inv[»ite<l  with  sii(4)  in- 
quisitorial jHiwur.  invade  hin  home?"'  Thii^  was  iwtiKfiictüry, 
and  it  must  bo  acknonled^-d  "tlmt  the  «li^tiiictiiin  between  cap- 
tures in  the  act  nntl  other  cilsi-s  a[i[H-iirs  to  have  a  ver,v  reasonable 
fouiidatioti  for  dilTereiitiating  the  powers  discussed ;  by  admit- 
ting it  the  piihlie.sareKuardfX|)eni-iRTs  iiouppreeinlilejibtttcnienl,"' 
M.  Berlier  also  a-ikeil  if  it  wciuld  »ot  he  [Missible  "upon  the  fimti 
of  the  master  or  head  of  ii  hniise  tn  idhiw  the  Nime  fonn  of  arrest 
or  examination  as  in  the  eaie  of  eaptiin-  in  the  ««." 

Thus  tlio  division  of  the  functions  between  the  judj;«  and  the 
attorney,  and  the  di^tiiietion  iK-twiren  the  pursuit  iind  the  examina- 
tion, were  aeoepted  with  these  mndificatinns.  Iliia  is  how  it 
happens  that  eapture  in  the  uet  him  taken  an  im]>ortaiit  place  in 
the  Coilc  of  ('rimitml  Kxitminutiun.  which  it  doert  nut  usually  oc- 
cupy except  in  primitive  aj-stcros  of  law.  For  the  »nme  reason 
it  happens  that  the  Lnw  specifies,  beside»  rapture  in  the  act  prop- 
erly so  called,  n  c-ertain  nuniberof  caaesof  a  similar  nature.  In  the 
:iittings  of  18th  and  -1st  June.  ISOS,  a  new  draft  of  Chapters  IV 
and  V  was  presented.  'I'he  hearing  of  witnestte».  the  investigation 
of  writteri  proof»,  and  the  issue  nf  warrant:«  were  iiitruMeil  to  the 
examining  judf;e.  Some  truces  of  the  original  draft,  however, 
have  remained.  The  seetion  treating  "  of  the  attorüej*»'  method 
of  proceeding  in  the  exercise  of  their  duties"  contains  the  rules 
i\»  to  the  making  of  the  ofFieial  re|Kirt.t  of  the  cxuminution,  and  tliat 
do  regard  to  capture  iii  the  act.  —  ("onformably  to  the  logic  and 
tbc  traditions  of  the  old  law,  the  romplaintx.  whidi  put  the  court 
in  action,  ought  to  be  »s  »  rule  n4]dre.-4.-<e<l  to  ilie  exautining  judge 
(Article  G3),  the  denunciations  being  addre*4od  to  the  «ttomoy 
(Article  31) ;  but  the  complaints  could  also  Ix-  addn-sscd  to  the 
attttmey,  who  then  transmitted  them  ftitli  his  requisition.'!  to  the 
examining  judge  (Article  (H). 

'Hie  traditional  principles  of  the  old  law.  as  to  the  division  of 
functions  between  the  two  officials,  thus  triumphed.  Tliat 
could  not  be  other  than  a  matter  for  congnitiihition.  But.  at  the 
same  time,  these  principles  were  destined  to  reappear  upon  other 
jioiiits  and  to  give  to  the  pn-liuiinary  examination  those  rigorous 
fomut  and  ilUlieral  rules,  which  it  has  for  the  most  part  preserved 
to  the  present  time. 

•  UaK  vol.  XXV.  pp.  147.  148. 

'  W.  BtrlUr.  Lotri,  vol.  XXV.  pp.  130.  131. 
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§  2.  The  Documents  mai  Forms  of  Uie  Prelimliiftry  Exuninstion. 
—  The  preliminary  examination,  [ifccssary  in  tin-  cast'  of  a  crime, 
find  optional  in  tlie  ca.se  iif  a,  inisdcmeuiior,  -was  to  be  a  sccn-t  nnd 
writtt-n  proL-ttlurc.  It  did  not  include  c-onfrontation,  and  deten- 
tion [lenHing  trial  was  tlie  general  rule,  admitting  vory  fen-  ex- 
ceptions. The  preliminary  examination  of  the  Crwle  of  (Timinal 
Kxamination  k  the  pnK-odure  of  the  Ordinance  of  1070,  down  to 
the  rulinft  to  the  "  ext,raordinary  "  action.  First  of  jill.  the  hearing 
of  the  «•itnesse-s  takes  place  secretly.  The  accused  cannot  be 
assisted  Iji  tlie  tnattt-r  even  diould  he  be  under  detention  when  it 
takes  place;  each  witness  testifies  separately  in  the  presence  of 
only  the  judge  and  his  clerk.  Article-s  7!  to  H(i.  which  deal  ex- 
haustively with  the  matter,  reproduce  title  M  of  the  Ordinance 
almost  verbatim.  One  rather  important  difference,  however, 
should  Ije  pointed  out,  The  Ordinance  (Title  VI.  Article  1)  de- 
clares that  ■'  tlie  witnesses  are  brought  by  our  attorneys  i)r  those 
of  the  seigneurs,  as  also  by  the  civil  parties."  This  absolutely  pre- 
vented tlie  jiiddi"  from  hearing  the  witnesses  the  acviised  wished 
to  produce ;  the  Code  of  Criminal  Examination  provides  that ''  the 
examining  judge  sliali  cäu.v  to  l>e  summoned  before  him  those 
persom  who  shall  be  pointed  out  hy  the  denunciation,  by  the  com- 
plaint, or  otherwise."  The  addition  uf  these  last  words  allows  the 
judge  to  hear  witnesses  nominated  hy  the  accused,  but  It  is  purely 
a  diseretionarj'  jiower  in  him ;  the  accused  couhl  not  cause  his  wit- 
iie.'HHes  to  be  Kuminoiml  directly  and  cinn]>el  the  judge  to  hear  them. 

These  .\rticles  were,  however,  adopted  almost  without  discus- 
sion ; '  and  upon  that  point  the  observations  of  the  commission 
of  the  Legislutivc  Body  were  inaigniflcunt.'  'llie  Law  of  Tluviöc« 
had  prepared  all  minds  for  the  acceptance  of  these  principles. 
The  Committee's  Report  by  M.  Treilhnrd.  is  verj-  laoonic  :  "  You 
will  find,  gentlemen,  in  the  chapter  on  examining  magi.ttrntes,  very 
detailed  rules  upon  eumplnints,  upon  the  mode  uf  constituting  the 
])rivate  prosecutor,  uihhi  the  way  in  which  the  witnes.ses  ought  to 
be  heard,  upon  the  oath  which  they  ought  to  lake,  upon  their 
ohiigatiun  to  appear  when  they  are  cited,  upon  tlie  methods  of 
coercion  when  tliey  fail  to  ap))ear,  ariti  ufion  the  going  of  the  judge 
to  hear  them  wltt;n  they  arc  not  able  to  he  present.  I  merely 
ftlhule  to  tliese  provisions,  which  cannot  he  siusceptible  of  any 
diffietdty,  and  which,  beädes,  ore  by  no  means  new."  ' 


I  Sittinpi  of  2l«t  Juno.  tWW.  hii^f.  vol.  XXV.  p.  16S  ei  ug. ;  2eth  Aug- 
ust, iM..  p.  162  <t  tea. :  41h  Otobc-r,  ibid.,  p.  214. 

'  Ucri.  vol,  XXV,  p.  215  et  u<,.  » Ibid..  vol.  XXV.  p.  M3. 
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In  rcRftrd  to  switrhv»  and  scizurw,  some  sufvguards  »re  inserted 
in  the  law.  They  must  take  place  in  the  presence  of  the  acciLsed 
if  he  has  been  amrstetl  (Articles  :iy  and  S9).  and  the  latter  was  en- 
tidi-d  to  furnUb  explaiuttions,  identify  the  ol>jeets  seized,  and 
initial  the  seals.  These  provisions  were  borrowed  not  from  the 
OrtUniincv,  but  frora  the  Code  of  Otfpiises  and  Punistimrntu  (Arti- 
cles 125  to  131).  As  to  medical,  legal,  or  other  expert  reports,  no 
eoDfrootation  is  open  U>  the  uecused ;  Article  4(>.  mj  important 
on  this  pitint,  settles  but  th«  oath  to  be  taken  by  the  expertH. 
The  defense  cannot  contest  the  choice  of  an  exjwrt  made  by  a  judge ; 
nor,  with  more  rcjiwm,  have  n  f«Hiit*T  expert  procee«!  ofBcially. 
Id  tilts  respect,  it  minit  In*  said,  th«  Code  of  Offenses  and  Punish- 
ments was  even  less  liberal  than  the  Ordinance  (Code  of  Bruinaire, 
year  IV.  Article  HX-J:  Ordinanccof  If.Tl).  Title  V). 

There  remain  probably  the  most  weighty  points  of  tlie  preliio- 
innry  examination :  the  appearance  of  the  arcru:i<;(]  and  hi» 
interrof^atton,  the  detention  [>eiidiiig  trial,  and  tlie  po«.sibility  of 
pitivisional  release.  Here  the  old  law  reappears,  although  the 
majority  of  tJic  terms  employed  are  borrowed  from  the  Law»  (rftlie 
Intermctliary  PeriwI. 

The  four  warmnt.s,  created  suecessivelj*  by  the  Ijiws  of  1791, 
the  year  W,  and  the  year  IX,  are  «11  pwsen'ed,  and  usually  retain 
their  original  character.  The  warrant  of  »ppcaranec  ami  writ  of 
attachment  cannot  be  issued  except  by  the  examining  judge;  the 
same  applies  generally  lo  th«  warrant  to  produce  the  accused 
("  d'arocner  ")  ;  however,  in  case  of  capture  in  the  act,  it  e«n  be 
issued  !>>■  the  attorney  (ArticJe  40).  As  a  general  rule  the 
proceedings  opened  witli  a  warrant  to  produce  the  accused ; 
only  in  u  case  where  tlie  accused  was  domiciled  and  where  a  mere 
mi»leroeanor  was  eoncemed.  could  the  judge  content  liimself 
with  first  issuing  a  warrant  of  appearance  (Article  01).  This 
new  function  of  the  wamiiit  of  np|>e«raiic«  wn»  introduced  at 
the  rvquest  of  the  commission  of  the  lA^'gislaiivc  Body :  "  Experi- 
ence," it  was  saiil,  "  has  provnl  tliat  there  migtit  be  great 
inc«nveniei>cos  ia  causing  »  resident  ]»erson  to  be  arrested  and 
exposed  by  Itcing  openly  led  away  by  the  police,  such  person 
l>eing  uecuM-<l  of  having  committed  in  a  moment  of  pu^Mnn  what, 
if  proved,  would  entail  but  fifteen  days'  or  a  month's  imprl-Kin- 
ment,  .  .  .  These  reflections  lead  us  to  regard  it  as  a^lvanta- 
geous  to  leave  lo  tiic  iliM:retion  »if  iJie  examining  judge  whether  to 
issue  against  the  persons  accused  of  police  offenses  mere  warrntita 
of  nppenrance.     We  might  recall  the  wisdom  of  the  article  of  Title 
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X  of  the  Ortlinance  of  1670,  where  it  is  said:  'According  to  the 
Mture  nf  thp  crimes,  the  evidence,  und  the  perwins,  it  shall  he  or- 
dered tliat  the  party  be  smumoned  to  be  heard,  cited  to  apjicar. 
or  arrested.'  "  '  The  werrant  of  arrest  cstahlished  the  detention 
pending  trial ;  it  re(|iiirfd  the  jireli miliary  cont'hiHionB  of  the  piihlic 
prosecutor,  and  stated  the  fact,  the  object  of  the  prosecution, 
and  tl-ie  law  chnracteriziiig  the  act  as  n  crime  or  a»  a  misdcmeuiiur 
(Article  !Hi).  The  «arrant  of  commitment  was  retained,  but 
with  it--*  provisiniiHl  character;  it  was  issued  by  the  imix-rial 
]>riicurator  when,  a  warrant  to  produce  tJie  accused  having  been 
issued,  the  accused  was  found,  more  than  two  days  from  its  date, 
outside  of  tile  district  of  the  offict-r  who  luid  isMii-d  such  war- 
rant and  more  than  fifty  kilometres  from  the  domicile  of  that 
officer  (Article  100).^  The  warrant  of  commitmont  had.  in  the 
Code  of  ISnS,  only  two  other  ca>es  of  apphcution,  relaliug  to  ex- 
ceptional hj-potheses.^ 

TTie  Code  of  Criminal  Examination  does  not  deal  with  the  in- 
terrt>Kattuns  except  to  fix  the  time  within  which  the  first  interroga- 
tion must  take  place  (Article  D-l) ;  but  the  observance  uf  that 
delay  is  the  only  safcK'iftfd  which  it  insiireji  to  the  accused  in  tlie 
mailer.  The  interrtigation  is  to  take  place  in  secret,  as  the  rule 
has  always  been ;  the  accused,  alone  in  presence  of  tlie  jud^c, 
know^  nothing  of  what  has  been  clone  againsit  him  up  tn  that  time 
except  what  the  judge  sees  fit  to  cummunicate  to  him.  All  the 
sttfegiianls  granted  to  tlie  defense  sine*'  17S9  had  gnidually  dis- 
appeared. In  ]7S;9  the  complaint  and  all  the  documents  which 
ha<]  been  brought  together  by  the  judge  were  read  to  the  accused 
before  he  was  iiiI.erre)Kitled  ;  he  hud  (mm  that  time  n  counsel  with 
whom  he  could  confer  before  answering.  The  Law  of  1791  pio- 
vidrtl  that  if  the  aci-iistd  had  Ix'ru  arrc-stcd  he  should  \k  pn^scnt 
at  the  hearing  of  the  witnesses  (Title  V,  Article  15).    The  iUtde  of 

'  locrt,  vol.  XXV.  pp.  22S,  2^!).  M.  DhniiWrsarf»  mjiort »Uo  irign«]- 
iiK»  tb«  vruTunt  vt  mppvamioo  m  a  reviiitl  o(  thv  dwrec  vi  auinoiunt«  to 
be  Ueunj.     Ihi4.,  ii.  2.i.^, 

'  The  f'oile  of  Rniniafre.  jwaj  IV',  <l«eide.H  (Art.  74)  that  in  sueli  a  oaac 
ibe  aceused  pould  "b&ve  himsflf  kept  JD  sight  or  put  ia  a  state  of  provi- 
sional am>Nt." 

'  Ift.  Art.  IU3.  It  <lealH  with  ft  ptsiseeutioo  broiieht  for  toee^iy  in  the 
correction»)  polino  court,  th»  aet  heine  of  »  natum  to  rot«il  an  nfflii'tivo 
or  (tcgniding  [>iint(limf<nt.  "Thi'  trüiuiinl  i-nn  immnlinfl^'  i**iir  Lhi'  n-itr- 
tmat  uf  coinmilmvnt  or  wril  of  iiltiu-hmi-iil.  ttml  tTurisfi-rtht'iu-'cuni'd  Ix^fort' 
the  exauÜDinit  niu^istrale  lihvijii;  jiihulicliou."  'M.  in  I'sw  uf  apinai 
fnimajudKineotorittffiirri-ntioiiiil  |K)liM- 1  .\rlii'lf  2l4t :  "If  thejudir'npnl 
is  annuUed  becausi'  ilic  üffensti  ia  of  a  kind  meriting  an  afflielivc  or 
(legrading  punlfihniE'Dt  the  court  or  tbo  Irihunal  will  iNiue.  in  a  proper  cam.*, 
.the  wmmnt  of  eommitmDiit.  or  even  (he  writ  of  atlM>biiM<Dl." 
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Offenses  and  Puni*!inwnt^  contained  the  same  provi^on  (Article 
115),  and  it  uImj  Jititlt.*«!  lliat,  if  tlic  witticäsvs  had  breii  hi-jird 
before  the  appearance  of  the  accused,  or  before  his  arrest,  their 
statements  must  first  of  all  be  read  over  to  him.  witliout  (fiv'ing 
him  a  copy  tlii-rtof  (Article  llü).  Tlic  Law  of  the  year  IX  wa.-» 
]e»ü  lilkeral ;  it  provided  that  the  accused  should  be  heard  and  iti- 
terropited  without  having  hiid  cnmiminioition  of  tlie  charj^es, 
but  lie  must  afterwards  be  made  acquaiuted  witJi  thetn  and  coukl 
reply  to  them.  Even  this  resource  exist*  no  more  under  the  rule 
of  the  new  Code.  Diirinji  tJje  whole  wmrse  of  the  examination, 
the  accu-sed  might  remain  in  complete  i{;norance  of  Üie  proceed- 
ings: he  doc»  iiot  receive  a  nutiBnitioii  of  any  step,  for  tl>«  Code 
of  IS08  o[X'ijs  lu  him  no  right  of  opposition  to  the  ilecision  of  the 
judge  except  in  the  single  case  when  he  disputes  the  juriMÜction 
oF  the  examining  judge,  and  the  latter  has  not  admitted  his  de- 
cnimtor>'  pK-a  {Article  fhWl,  No  doubt  the  judj»e  can  orally  com- 
municate the  ctiargca  to  [K^raoiia  accuä<^l.  confn)nt  tin-  latter  among 
themaelvea  or  with  the  witnesacs,  liut  that  i»  a  mere  discretionary 
power  in  the  jiidue.  This  is  a  return  to  the  ndes  of  the  Ordinance 
of  lf>70.  H<c(x-pt  for  the  want  of  some  funuuhtie»  in  the  writinfcSi 
a  ctiniinal  lieutenant  of  the  Old  It^girae  would  find  matters  such  as 
he  practised  tbcni. 

Helcanc  on  bail  van  one  of  the  cont|uesLt  won  by  tltc  Revohitinti. 
The  old  law  did  not  recognis«  it,  so  to  apeak,  for  it  did  not  admit  it 
in  matters  ruled  to  the  "extraordinary  action."  Tlic  Code  of  Bru- 
nuiire.  year  IV,  hud  establbhed  u  very  simple  Myslem,  cxdiKiing 
all  arbitrariness.  It  recognized  only  two  situations :  either  pro- 
visional liberty  was  a  right  for  the  prisoner,  or  it  could  not  be 
granted.  Tlic  first  case  ocmrrcd  wbeu  llie  eventual  puiiisJuucnt 
waa  eonectional  or  merely  degrading ;  the  tMxx>nd  when  it  wa« 
eori)oral  (.\rticle  222),  The  <iraft  of  the  Criminal  Code  repro- 
duced thu  distinction,  attaching  to  it,  however,  other  conae- 
quciiccs :  it  declared  release  impossible  when  corporal  punidlinient 
might  follow,  but  in  the  judge's  discretion  if  the  punishment  was 
only  degrading  or  correctional ;  this  was  a  nidical  change  from 
the  previous  legislation.  It  would  seem  as  if  the  memory  of  tlie 
laws  in  force  had  been  Inst,  for  M.  Treilliard  declares  that  "  the 
section  had  followe«!  tlic  system  of  the  Constituent  .\wi'mbly." ' 
The  draft  was  found  to  be  even  too  tolerant ;  MM.  Caralwic^rfe, 
Jaubert,  and  Itcgnaud  de  Saint-Jean  d'Atigfly.  as  well  a»  the  chief 
juKtioe,  asked  tliat  tlic  discretionary  release  be  restricted  tu  llie 
'  Ucri,  vol.  X.\V,  p.  ItW. 
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vusv  uf  It  correotloiisl  pulki*  iu?tioii;'  tlipy  gttliifcl  thrir  point. 
M,  Beriier  atUinpttHl  to  have  an  nlisolntc  rißlit  rwi)jfiii)i«i  in  the 
d>?fciise  in  tills  rcspt-ct,  obst-mng  that  "  since  release  on  bail  ap- 
plies only  to  police  correctional  nffens*-!*,  tlie  judges  can  have  no 
(food  rt'Bsoii  to  rehiBc  that  benefit  tii  acoused  jxtsoiis  who  have 
(-ompllctl  witii  thr  law."  — The  Arcbchunrellur  said  thiit  "  polirc 
mi.sdenieanorH  mi(:ht  entail  imprisonment,  and  it  would  be  im- 
possible to  release  indefinitely  without  bail  those  who  are  accused  ; 
it  was  suäicit'iit  to  leave  that  power  to  the  judne."  ■ 

The  ('oiie  of  Crirainal  Examination  did  not  therefore  regard 
provisional  release  ns  a  right  of  thi]c>e  aceiised  of  minor  offenses ; 
it  was  absolutely  pruhibited  in  tlie  case  of  a  crime  (Article  \Ui), 
and  also  ill  correctional  matters,  when  the  necti»ed  was  a  vagmnt 
or  had  been  convicted  (Arliele  I  l.'i>.  Bail  of  at  least  five  hundred 
franc:*  was  invariably  required.  The  council  chamber  decided 
upon  the  requests  for  release  on  bail,  und  its  decisions  cuuld  be 
attacked  by  the  imiwrial  procurator  and  the  private  prosecutor, 
but  not  by  those  accu-sed  of  minor  nfTenscs  [Article  135). 

All  the  provisions  which  we  have  analyzed  except  that  on  pro- 
visional liberty  passed  the  State's  Council  almost  williout  debate. 
The  loiijp'i^t  time  wu»  .'f|>en1  in  tlic  consideration  of  Article  10, 
conferrinfi;  on  the  prefect  certain  powers  of  judicial  police.  This 
was  supiwrted  by  Napoleon  personally,' 

SupjKiHin^  the  cxauiiiiation  concluded,  the  judpe  now  submitted 
its  results  to  the  ('ouncil  Chamber,  so  that  the  latter  might  decide 
how  to  deal  with  the  matter.  In  a  crimlmil  cas«.  this  control  was 
mimliiul  rather  tlinn  real,  for  a  single  voice,  that  of  tlie  examiiiiiiK 
judge,  was  sufficient  to  have  the  documents  transmitted  tu  the 
attorney-genenU  and  to  have  the  arraignment  branch  put  in  action,' 
lite  proceedings  before  the  arraignment  branch  were  secret,  like 
the  first  information  or  inquir.^ :  "  the  judges  >ee  neither  the  «c- 
CHBwl.  nor  the  private  prn»eetitor,  nor  the  witiiesse:*  for  cither  side, 
Immediiitely  after  the  reading  of  the  documents,  the  attorney- 
general  retires,  leaving  hi«  statcinenl,  written  and  signed.  —  The 
greatest  secrecy  ought  to  preside  over  the  deliberations  of  the 
Inii>erial  Court  in  all  criminal  matters  submitted  to  it."''    Since 

'  Till!  intflituiian  wiut  vvtm  TtAieally  nttofikud  :  "M,  Rr^auil  say.i  llint 
the  CoiMliliit'iit  Amembly  baa  only  «titabiUhed  the  syittvni  of  pniviBimial 
tibcrtt-  in  iniilat.ion  of  the  Euglish.  who  releoae  on  bail,  evi'u  wbi-n  the  inoet 
M'vtTi'  puniBlinicnt»  «re  eon(;«rn«(l.  But  it  in  a  quection  for  aHoerUinroeal 
wbolhrr  thiK  theory  eonrorms  to  our  customs.*'     Locri,  vol,  XXV.  p,  ItiS. 

'  Jaio-*.  vol,  .\,\V.  p.  191.  '  Ibid.,  vol.  XXV.  p.  205  el  «eg. 

•••  Kx|.oH.5  ii.i«  motiTÄ.'by  Trnlkar/t.  vol.  XXV,  pp,  34«.  MT. 

•"Exptwa  do*  luolir*,"  by  M.  Fauit.  vol.  XXV.  p.  5m. 
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th*  Law  of  7ÜI  PluviOse,  year  IX.  the  same  applied  to  proceed- 
ings before  the  grand  jxiry.  Tlit  mrx  Law  iucrel>'  fji*ucrttU>'  iruns- 
ferred  U>  the  arraitfiiment  hrancli  the  powers  of  the  jur\':  anH  a 
part  of  tlie  Articles  re^ilating  its  functions  were  copied  into 
thi:  Ctxlc  of  Brumairc,  >-car  I\* ;  M)intrtiuieä,  evcu,  the  adaptation 
was  hasty  and  the  amalgamatian  badly  made.'  On  one  point, 
however,  the  new  jurisdiction  acquired  a  power  which  the  oldi 
lacked.  The  RraiKl  jur>'  had  no  pt>wer  "  to  investinaie  if  the  deed 
specified  in  the  indictment  merits  corporal  or  dcfcniding  punish- 
ment"  ((Vxle  of  Hnimaire,  Article  241),  Tlie  ('hamlier  of  Ac- 
cusation,  on  tlie  contrary',  examine»  into  the  clasäiticntion  of  ttic 
deed  (Inst.  Crini.  Article  231):  that  i»  logical,  as  the  jiidge^s  take 
cufrnizanee  of  tlie  question  of  law,  vliich  the  jur>'  u  forl>id<len  to 
do. 

If  the  Chamber  of  Accusation  remits  the  case  to  tlie  Court  of 
Asuzes.  it  falk  to  the  attontoy-^icncral  to  drnw  up  tlic  indictment, 
wbidi  formerly  prvccdetl  the  urruit^imcnt.  of  »liidi  it  foniiird  tlie 
basis.'  In  the  '*  Expo^  des  motifs  "  by  M.  Faure,  tn  the  report 
of  M.  Riboud.'  this  change  is  made  a  matter  for  connratulatinn  ; 
but  in  reality  the  iiHtictment  merely  reprndnccs,  with  -tome  addi- 
tional details,  the  decree  of  '*  renvoi  ";  undoubtedly  it,  as  well 
as  the  latter,  ought  to  be  read  to  the  juri,',  but  that  is  a  mere  for- 
mality. It  i.-^  ill  practice  a  rapid  reading,  to  which  the  jur:«-  [my« 
little  attention;  they  are  ulwut  to  hear  the  v^-itncsscs  and  the 
accused,  and  to  see  the  dmmn  iinfi'ld  itwlf  before  their  own  eyes. 

1 3.  Th«  rrocMdlngi  baton  th«  Trial  Juriadlction.  Moral 
Proof*.  -  When,  after  the  proceedings  before  the  tribunals  of 
examination,  we  iimsi^Icr  the  trial  l)efore  the  tribunaln  of  judji- 
mcnt,  the  contrast  is  complete.  We  pass  from  obscurity  into  the 
full  lijclit  of  day.  Tliere  th«  procedure  was  Mcret,  written,  aiid 
alwaj's  favorable  to  the  [»rosecution,  not  lenvinjr  to  the  defense 
even  the  right  of  confrontation ;  here  evcrjlhing  is  puhhcity,  oral 
trial,  free  defense,  and  full  discussion.  In  the  one  case,  there  are 
the  traditions  of  the  Ordinance  of  IßTO;  in  the  other,  tlie  prin- 
ciples unnnunce«]  by  the  Constituent  .\ssembly  and  put  in  opera- 
tion in  the  Laws  of  tlw  Intenne«liat^-  Period.*    \Vhatever  may  be 

'  Fi>rin.tUuiee, .^rt.22.'>:  "Tbf>judRi?Kihalli]elib«rateaniuiii;ibeinM>lve« 
without  ilispernng  and  without  cuirimunicHtiiiv  with  unylKHly."  Tliif 
was  tb»  la«t  i^kra^apb  of  .\rt.  23K  of  the  (^oilc  i^Bninutin- :  hut  oltfaoucb 
very  appropriate  for  1 1w  jury,  it  waa  luinily  applii^nblc  tu  ntagiotnitM.  wa 
WIM  ohwrvod  in  the  Statt-'i?  Couneil.  Locri,  vol.  XXV,  up.  431,  432, 
'  iMTTi,  vol.  XXIV,  p.  .'*7.  '  IbiJ..  vol.  XXIV.  p.  flSO, 

'This  tnith  wn«  rrrvntly  nvofcairi^  m  an  oflHml  doFtimcnl:  "The 
oosipili-n  of  the  (.'ode  uf  IM)^  Bil<ipi<.-\1  a  !>2'sifDi  or  oooailiatioD :  thrr 
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the  tribunal  before  which  nppfaruntr  J»  moflr,  the  oxominatinn  is 
public,  otlicrwise  void  (Artit-li-a  103.  I9(),  and  309);  the  riglits 
of  tin-  defense  are  the  same  Jti  every  respect  as  those  of  tlie  prus- 
«eution;  it  can  pnwiuce  Itt  witness«*»,  and  tlu-se  are  even  the  last 
htard,  just  as  the  defcndiug  t'ounst-I  am!  tlie  aeciised  are  the  last 
tu  ii(liin!ss  tile  iinirt.  'ITie  acciiwd  may  alwax-s  have  the  assist- 
aac«  of  a  defending  counsel ;  the  Ian*  officially'  n-'utigiin  unv  tu 
at)  thoHe  accused. 

Hill  Iwtweeii  these  two  extreme  and  opposi-d  situations,  is  there 
not  an  intermetliary  stage,  within  which  the  defense  may  begin 
to  }>econie  nrdnniKed  and  make  itself  acquainted  ii-itli  the  writton 
proceedinijs,  in  wliicli,  so  far.  all  the  proofs  have  been  coneeiitratcd, 
and  from  whicli  tlif  proaccutiun,  to  which  it  has  been  constantly 
flvaiUible.  draws  \ts.  weapons?  In  criminal  matters,  where  a  pre- 
Mminary  examination  has  perforce  taken  place,  the  legislature 
established  this  intcriuediHr%'  phase,  thi»  period  of  transition. 
When  the  deerec  of  "  renvoi  "  has  been  rendered  and  the  indict- 
ment drawn  up,  these  document*  were  at  once  disclosed  to  the 
accused  (Article  242),  who,  within  twenty-four  hours,  muät  be 
removed  to  the  court-house.  Twenty-four  hours  after  his  arrival 
there,  the  accuswl  must  be  interntpited  by  the  p^«■^i(U■nt  of  the 
Court  of  Assizes  or  by  the  magistrale  who  takes  his  place  (Article 
291).  By  this  means  he  has  the  opportunity  to  have  his  complaints 
heard  by  a  ma>;l-itrHte  of  high  rank.  Tlii»  Ih  not  all;  the  presi- 
dent ought  to  warn  him  chat  he  hat»  the  right  to  contest  the  ^'alidity 
of  the  decree  of  "  renvoi  "  before  the  Court  of  Caj»ation.  ask  him 
if  he  has  chosen  a  counsel  for  his  defense,  and,  if  need  lie,  assi^cn 
him  one  officially  (Article  294).  This  is  one  of  the  noblest  pro- 
visions of  Freiicii  luw ;  the  reformers  of  the  Revohition  deviwd  it 
in  the  nobility  uf  the  national  character;  it  was  nut  a  borroning 
^iidc  from  England,  where  tliis  liberal  law  was  unknown. 

From  that  time  counsel  i-nuld  freely  eoinmuiiieate  with  the 
accused,  examine  all  tlie  documents  of  the  prtx-ess  (.\rticle  302), 

endeavored  lo  saii:*fy  liotb  iiU)<resti>  involved  nml  to  enmbine  tlic  «lifTerent 
elements  offwed  )iy  ihf  varioii*  |)i'ri<)ti«  ivf  our  hislory.  From  the  feudal 
period  (?)  Ihcy  borroviod  »iitjli^ii.v  of  honrin^,  the  Jury,  oral  proofs,  and 
tho  right  of  &ppi>al :  from  uie  moaarchii.'ai  r^iflm«  th«y  took  the  imtitutioa 
of  tbn  piititii-  prciMH^utur.  nvmiu neuere  of  judKes.  And  the  use  of  proc«»d- 
iint»  «Hiwrdfd  in  writiag.  They  (Uttered  tn*miielve«  they  ha<l  Aoac  erioiJ|[h 
for  «hi-  MPUHil  In  ouiiriiiK  him  itnparlml  judee»,  Ih«  md  of  a  di-fwidiiig 
GOUmd,  tiiid  piihlidty  uf  trial,  at  the  moiiictil  nMiMi.  UlDCxa min» lion  being 
noucludt'd,  In-  v.m»  about  tu  establUh  his  tnnoc<:Dee.  if  it  hnil  l)e«n  uorec- 
ofi^xEHl."  "Projet  d»  lol  tendaal  h  t^lvrmvi  if  Ood«  d'in.>itrucl)oa 
criminelle."  prcM^ntJrNl  fn  tti«  nam«  of  M.  Jul'»  Crir^.  preüldent  of  til« 
French  Republic.    Journal  OfHei«!  of  14th  Januu>-.  ISSU.  p.  302.  vol.  2 
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ntid  have  a  copy  thereof  taken  (Article  30n).    A  copy  of  the  offiöal 

reports  nnd  the  written  statements  of  the  witnesses  h  even  gra- 
tuit<rti.sjy  di'livirred  to  the  mc-us«i.  This  pmviswii  was  contained 
in  the  <'ocie  of  Offenses  and  I'unishments  (Artifle  H20) ;  accuniing 
to  it  a  copy  of  all  tlie  documents  of  the  pnwv«  was  «k-liverwi.  al- 
though the  foriniUtt  eaiployeU  by  the  Cocle  of  Criminal  K?ratnina- 
tion  excludes  from  the  gratuitous  copy  the  intrrmgation«  of 
the  accused,  ßiit  these  equitable  pn>vi!Ü<iim  an*  tnsde  to  apply 
only  to  criminal  matters;  the  law  does  not  deal  with  the  rase 
wliL-rc  the  preUmiiiary  examination  was  made  in  view  of  a  correc- 
tional offen.se.  In  the  latltT  case  tli«rc  is  no  advocate  officially 
appointed,  no  communicHtion  of  documcnt-s.  'Hie  (-oinmunic«- 
tion  to  the  advoeate  did  oftni  take  pUc«-  in  practice,  hut  it  ta 
merely  a  |^tuitou<t  c(ince;»it»n  on  thi-  |uirt  of  the  office  of  the  public 
pm^rutor.  In  imjiortant  correctionHl  jxilirc  action»  thi»  b  a 
regrettable  oini.>ttiion.  It  i.*  conceivable  that  the  texts  regulating 
the  proceedings  before  the  trial  juri«lictions  when  llie  police  nitirt, 
die  comTtional  (lolire  ctmrl.  or  the  Omrt  of  As-ttzcs  a  conrcrned 
were  borrowed  frr>m  the  Code  of  Offenses  and  Punislmicnt».  A 
glance  over  both  Code^  h  sufficient  to  ns.sure  us  of  this  fact. 

The  »ix-Tation  of  the  jiirj'  was  slightly  altered  ;  expCTicnce  hart 
proved  the  necessity  for  such  an  alteration.  TTie  compositioD  of 
the  jur>-  lists  was  mnterially  changed.  Article  3S2  indiratefl  the 
catcKork's  of  ix-rsons  from  whom  the  jurv'  must  be  chosen.  These 
were  first  of  all  the  members  of  the  electoral  colleges,  as  eomposwl 
by  the  "  senatii-s-eorLsiiltum  "  of  lllth  Thermidor,  year  X  (Articles 
14,  15,  18,  and  19).  that  is  to  say.  electors  of  the  second  degree.' 
and  tlie  thnx-  hundnxl  who  were  added ;  then  came  four  "  ali- 
n&s,"  which  effected  for  the  jury  what  will  be  called  later  the  ad- 
junction of  capacities.  Finally,  .article  3S7  permitted  pf-rsomi 
who  did  not  belong  to  any  of  the^  classes  to  |>etition  for  "  the 
honor  of  bring  admitted  to  jury  dntj'  " ;  the  prefect  cojild  include 
them  in  the  lists  if  he  had  obtained  "  favorable  information  " 
regarding  them,  and  if  the  Minister  of  the  Interior  gave  his  au- 
tliorit>'.  The  prefects  drew  up  the  session  lists  "  conip(»sed  of  sixty 
dtiacns."  Article  ."iST  :  "  The  prefects  shall  form  U[Kin  tln-ir  oinj 
responsibility  a  list  of  iurors,  whenever  tbcy  shall  be  rcijuired  to 


'  Thrv  virrv  «ppointed  hy  the  aswmbly  of  the  pantoa  "composM  of  «ll 
Um)  citiiwiiK  rr-i-idrnt  in  tba  oanloD,  wbo  wen-  mchi<lMl  in  the  cuniniuaal 
IbioT  llif  iliriinri."  ThcT«  wore  (wo  hundrril  nt  thi-  niovl  nnd  hem-  huit- 
dr«d  anil  iwnity  ni  Iwwl  for  the  elmiorat  vulliv  vt  ih"  iJiiiriet;  itira» 
hundred  at  mo^t  und  two  hiindntl  hi  Um^t  tor  ih'i  c It-elurml  oollege  of  the 
d«|)artiD«iit.    Tbej'  were  app«>)m<-d  for  lifi-. 
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do  90  b>'  the  prvsitlfnts  of  the  Courts  of  Assizes,  This  r«|uisition 
idiail  b«  made  at  least  fifteen  days  b«fore  th«  opening  of  the  ses- 
sion." 

It  is  evident  that  the  choice  of  jurors,so  poorlj'  made  during  the 
Revolutionary  pt-ricxl.  was  rt-strictttl  within  narrow  limits.  They 
had  even  pme  to  th«  op[H)silc  extreme  fntm  the  looseness  of  the 
old  laws.  The  composition  of  the  jur>'  was  entirely  in  the  liaada  of 
Üie  prufwts.  siiiot.'  they  chosi-  the  session  lists  at  their  ph-äsurc 
and  at  a  date  very  near  to  tlie  nix-iiinp  of  the  .session»  of  (lie  a.-;- 
sJzes.  Drawing  by  lot  played  no  part  except  in  the  composition 
of  the  trial  jury.  Tin-  clmlh-ngi-  in  court  was  ref^ulntetl ;  there 
could  l»e  ruj  mortf  ehalleiiKes  (or  cause  assiK»«i  (Artide  399).' 

The  system  of  questions  put  to  the  jvTy  was  simplilied.  Here 
they  went  even  too  fur,  and  fnim  one  extreme  they  fell  intrithe 
other.  A  sin);le  qneslion.  the  simple  formula  of  which  stamped 
at  once  the  material  anr]  moral  element  of  the  ofTcnse,  compri:^cd 
the  whole  contents  of  the  indictment ;  that  is  to  say.  it  stated  not 
only  the  principal  fact,  but  also  any  aggravating  circumstances 
by  whidi  it  mitiht  be  Bccomiianie<l  f.^rticle  338).  This  was  even- 
tually to  oblige  tlie  jurors  to  make  distinctions,  und  to  enter  into 
ün  unaly."*i.s  (Article  ."iCw),  which  the  previous  laws  had  wisely 
wished  to  spare  them.  'Die  soliilion  of  tliis  problem  had  not  yet 
been  found. 

Upon  another  point  they  were  better  inspired.  Article  387 
declared  "  that  the  decision  of  the  jury  shoukl  be  reacheil  for 
or  af;uinsttlu-  at-cuscd  by  a  majority,  otherwise  to  be  void.  In  case 
of  a  tie,  the  opinion  favnnible  to  the  BC<ni»p<l  should  prevail." 
Hcjecting  the  English  principle  of  unanimity,  and  the  hesitations 
of  th*-  Intermediary  Pcritxl,  the  Co<k-  of  Criminal  Exuininutioii 
adoptL'd  this  very  l(»f;t<'al  ai«!  reasonable  law  of  the  mere  inajorit>', 
which,  however,  was  destined  to  be  again  rejected,  to  be  finally 
peturtn-d  to  in  our  own  times..  But  the  legisliiture  of  l.KOS  had  not 
dared  to  announci'  litis  principle  in  an  absolute  manner;  it  had 
actoinpaiiicfi  it  with  a  restriction  which  was  in  reality  illusory. 
Origiiiatiii)r;  an  (-\truva};ant  and  complimted  system,  it  provided 
that,  if  the  decision  had  been  given  against  the  accused  by  a  mere 
majority  of  vntes,  the  jur>'  should  give  its  vcniict  to  that  effect 


'  It  was  thought  Decesssry  to  prvaoribo  ütreoiiouii  meanti  lo  compel  the 
«lIxenK  ap[>oinlod  to  Herve  on  the  jurv.  Not  onlv  wi-n-  (inw  IropcMed.  as 
»tpre«6iil.iiKiiiii«i  «irfauIlCTP.  bul  rurtbtrmon>.  Art-  .Wiiti'daml  that  those 
who  Beel^tÄd.  without  juHt  cnuse.  to  eom^lv  with  th«  requieitions  ad- 
dreMed  to  th<-ni  for  jury  mrvipo  v/trv  inciliKililr  fur  judicial  anil  admini«- 
trative  poMtiooa. 
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(Article  S41),  and  then  Üie  murt  itself,  compos«)  of  five  mfmhere, 
was  called  upon  to  deliberate  upon  the  question  of  guilt.  Tha  b 
how  the  court's  vot^  w«s  njnil)iiie(l  with  the  vote  of  the  jury: 
Artide  35!  ""  If  the  opinion  of  tlie  majorit.v  of  the  jurors  is  adopted 
by  the  oiajoritv  of  the  judgt-s.  in  such  a  way  that  in  adding  together 
the  numlxT  of  votes  that  number  exceeds  that  of  the  iiiftjority  of 
j\irors  and  the  minority  of  the  judges,  the  opinUtn  favorable  to  the 
accused  will  prevail." 

How  did  the  Code  deride  two  iiTi|Kirtaiit  points,  upon  which 
the  old  practice  and  the  law  of  the  Revolution  radically 
dilTvr:  the  written  or  the  oral  trial,  ami  llie  theory  of  proofs? 
First  of  nil,  the  oral  character  of  t\w  trial  is  maintained  ;  hut  the 
Code  of  Criminal  rxamitintion  U  lees  distruiitfiil  of  writing  than 
were  tJie  prior  laws.  In  the  procedure  before  the  jur>',  tiie  Code 
of  Brumairc  had  [jointetl  out  very  emphatically  the  use  which 
could  he  made  of  the  information,  and  no  trace  of  the  trial  was 
recorded  in  writing.  Article  !Jti5:  "No  written  deposition  of 
witnesses  not  preweiit  ut  the  hearing  can  he  read  to  tlie  juf>'."  — 
Article  36ß:  "  .-Vs  to  written  atatcments  made  by  the  witness«» 
pn-sent  and  written  nnte-s  of  the  interrogations  to  which  the  ac- 
cused has  been  subjected  before  the  police  officer,  tlie  director  of 
the  jury,  and  the  president  of  the  criminal  court,  nothing  can  be 
read  in  the  coun«*  of  the  trial  except  what  is  necessarj'  to  bring  to 
llie  uotlc«,  either  of  the  witness  or  üie  accused,  the  variations, 
contradictions,  and  ditTcrences  which  may  be  found  iK'tween  what 
tiiey  say  before  the  jury  and  what  they  have  previously  said," 
—  Article  3S2:  "  He  (the  president)  also  submits  to  the  jurj'  all 
the  documents  in  the  action,  with  the  exception  of  the  written 
declarations  of  the  witness  aii<l  the  written  iriterrogatium  of  the 
acctiscd."  ProiQ  these  three  articles  the  first  ha^  disappeared, 
and  this  fact  is  iin|)ortant ;  for.  although  the  compilers  of  the  ("ode 
had  no  idea  of  derogating  uiH>n  this  jioint  fruu  the  prior  law,'  we 
shall  sec  what  judicial  practice  bas  deduced  from  this  oioisiiiou. 
As  to  the  other  two  provisions,  they  were  maintained,  but  in 
a  form  which  .<4omewhat  eidarged  the  function  of  the  written 

■  Thia  results  frotn  an  article  of  the  Lille  on  "Conlumacei" :  An.  477. 
providine  for  the  oonfrootalive  trial  which  tains  nUiw  when  a  ooatonacr 
iH  tiur[ri>d,  is  in  thv««  t^rma :  "In  th^  eaap  pravjiled  fur  by  ibe  preoedhtfE 
nriirl«.  if.  tnr  «rhalevce  eatue.  «-itnetutM  c*nnot  b«  produoed  at  tlM>  trial. 
thi'ir  «ritli'n  ilrpoMtioos  and  thv  written  rvplic«  of  oth*n  aoeu»<il  of  thr 
tiamu  offciiM-  iihnll  ho  n«d  *t  llu-  btiAriiif :  tli«  «am«  tdwll  apiilv  tu  nil 
utiter  doeuDMnits.  wbicli  sball  )m-  <l(-dn«(l  t>ir  tho  pnnident  to  be  ui  a  D»t<uv 
likely  toslwd  Ught  upou  the  offotuw  »iid  toe  gullly  pafttoe."  If  that  had 
been  posaible  ari-nrdiiiK  to  tbe  eumnioi)  law,  it  vould  not  have  bona  in- 
vludra  in  the  article. 

£14 


Title  II,  Ch.  IH]     ORD.   OF   1670  AND   BEVOLUTIONART   LAWS     [§  3 

documents.  Article  318 :  "  Hie  president  shall  cause  a  note  to 
be  taken  by  the  clerk  of  court  of  the  additions,  changes,  or  varia- 
tions which  may  exist  between  a  witness's  deposition  and  his  pre- 
vious statements.  "Dje  attorney-general  and  the  accused  may  re- 
quire the  president  to  have  notes  taken  of  these  changes,  additions, 
and  variations."  '  Article  341 :  "  The  president  puts  the  written 
issues  before  the  jury  in  the  presence  of  the  foreman  of  the 
jury ;  he  adds  thereto  the  indictment,  the  official  reports  establish- 
ing the  offenses,  and  the  documents  of  the  action  other  than  the 
written  depositions  of  the  witnesses."  Henceforth  the  documents 
submitted  contain  the  interrogations  of  the  accused  persons. 

Upon  one  point  the  written  procedure  was  plainly  improved. 
In  case  of  contumacy  the  Code  of  Brumaire  provided  that  tiie  jury 
should  intervene,  as  in  the  procedure  of  confrontation  (Articles 
462  to  482).  The  Code  of  Criminal  Examination  decided,  oii  the 
contrary',  that  the  jurj*  should  not  intervene ;  the  court  itself 
decided  upon  the  merits  after  having  established  the  regularity 
of  the  procedure  (Article  470).  This  was  logical,  in  effect,  and  the 
reform  was  useful,  as  is  very  well  shown  in  the  "  Exposfi  des  mo- 
tifs "  by  M.  Berlier:  "  Since  everything  is  reduced  to  the  reading 
of  documents,  to  the  investigation  of  a  written  procedure,  and  to 
a  cold  analysis  of  circumstances  more  or  less  thoroughly  estab- 
lished in  the  action,  it  would  be  overthrowing  all  ideas  not  to  leave 
to  the  judges  the  duty  of  deciding  upon  the  matter.  To  reestab- 
lish them  in  this  right  is,  moreover,  to  disentangle  the  examination 
of  the  contumacy  from  elements  which  uselessly  complicate  it 
without  advantage  to  the  contumax."^  In  such  an  action,  there 
is  no  defense,  no  oral  trial ;  it  is  a  matter  for  the  magistrates  rather 
than  for  a  jury.  The  rules  of  the  procedure  in  contumacy,  which 
the  previous  laws  had  in  great  measure  borrowed  from  the  old 
French  law,  were,  moreover,  retained  in  the  Code  of  Criminal 
Examination. 

In  correctional  police,  there  could  be  no  question  of  forbidding 
the  judges  to  consult  the  information  when  one  had  been  made ; 
and  this  necessarily  would  influence  their  decision,  although  the 
oral  and  public  trial  should  alwaj's  be  the  chief  basis  of  that  de- 
cision.    Before  the  courts  of  correctional  police,  as  in  ordinary 

'  CS-  Art,  372:  "The  clerk  of  court  ehall  draw  up  an  otßcial  report  of 
the  sitting  for  the  purpose  of  establiahing  the  fact  that  the  i>reBcrih«d  for- 
malities nave  been  observed.  No  mention  shall  be  made  iu  the  official 
report  of  the  replies  of  the  accused  or  the  contents  of  the  depositions,  al- 
ways without  prejudice  to  the  application  of  Art.  318." 

•  Loerl,  vol.  XXVII,  p.  159:  c/.  Report  of  M.  ChoUt,  ibid.,  p.  72. 
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poliiT  mattrrs,  tlic  Code  of  Critiiiiial  Kxaininiiliim,  r4)ntiwing  that 
of  Hrumaire,  provides  that,  if  not  the  cntirt"  trial,  at  least  its  priii- 
cipnl  points  should  be  set  down  in  writing.*  In  regnrd  to  police 
court».  Article  155  (which  Article  1.S9  makes  applicable  to  courta 
of  corrcrtitmal  police)  dcclnrc»  "  that  the  witnesses  shall  take 
oalh  at  the  heariii;;  to  tell  Ihv  whole  truth  and  iiotiiiiiK  Init  the 
truth,  and  the  clerk  of  court  shall  take  note  of  their  names,  «ir- 
tiumes,  agi's,  professions,  anti  residence»,  und  of  tlieir  {mncipal 
slatemünh."  It  was  desired  by  this  mean»  to  render  U-ss  costly 
the  procedure  on  appeal ;  this  is  a  germ  which  is  destined  to  future 
development. 

The  legislature  had  maintained  the  system  of  moral  proofs,  one  of 
the  refoniis  for  which  the  I70(1s  had  fought  intwt  keenly,  and  which 
conatitutfd  a  derided  and  final  eon(|ueftt.  !Jefi>re  the  jury  this  doc- 
trine retaine<l  ilsabwilutesway:  whatever  might  be  the  proof  fur- 
nished, the  jury  could  iilwayaacquit.andinthesuincwayanafBrma- 
tjvc  verdict  could  Ik-  renderwl,  whatever  might  be  the  weakness  of 
the  evidence.  Like  the  Code  of  Bnimaire,  the  Code  of  CriminAl 
Examinalion  puts  before  the  eyes  of  tlie  jur>'  a  long  warning  in 
whieli  they  are  reminded  of  tlils  doctrine.  .tVrtiek"  342 :  "  The 
law  does  not  ask  tlie  jury  to  account  for  the  means  by  which  they 
are  «)D\"inced.  It  dues  not  ijrescribe  to  them  rules  on  which  Ihey 
muBt  pitrtieularly  bo»-  the  fulness  and  suflieicncy  of  pruuf.  It 
enjoins  them  to  interrugate  themsplves  in  silence  and  meditation, 
and  to  seek  in  the  sincerity  of  their  conscience  for  the  impression 
made  op«ni  tlieir  irason  by  the  proof*  brought  aguiitst  the  aecused 
and  his  picas  in  d«>fetisc.  The  law  does  not  say  to  them :  '  You 
will  hold  as  tnie  Nuch  a  fact  attente«)  by  such  and  such  a  niimt>cr  of 
witnesses; '  no  more  (Utes  it  say  to  them :  '  Vo»  sliall  i«it  regard 
as  sufficicntlj*  established  any  proofs  wbieh  ^i»II  not  be  consti- 
tuted by  such  an  official  rcix>rt,  by  such  a  docHimt-nt.  by  swh  pre- 
sumptions; '  it  only  asks  them  this  one  question,  comprising  the 
vbole  measure  of  their  duties :  '  Are  you  thoroughly  convinced  ?  '  '* 

Before  the  other  tribnna!»  1h«  same  principle  «till  prevailed; 
but  it  ullowetl  of  se\-eral  qualifications.  Sometimes,  th^mgli  very 
rarely,  the  judge  could  not  decide  according  to  the  proof ;  the  law 
chose  several  specially  for  him.  This  was  the  case  in  the  offense 
of  adultery  {Article  3^  C.  P.),  In  the  same  way  «rtain  con- 
traventions, fugitive  and  n.scertaiiial>lc  with  difficulty,  could  not 

'C«li>  of  nniroaire.  Art.  155:  "Tboir  names  (the  witneMe«').  a<M, 
and  eallin^  «f  inwrt^d  in  the  itidtritMiit ;  ^  the  oIitW  of  r-ourl  UkM  a 
summary'  noti-  of  ihr-ir  }>riiieip«l  statement»,  a»  wttll  »*  of  llie  priocipal 

]>lt«a   U)  (k'rcDM!  of   lbi>  ACCIUt-d." 
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bv  proved  c»-cpt  by  b  regular  uiEdnl  rvport ;  this  is,  at  Icaät,  the 
way  in  which  jiitlirial  practice  interprets  the  I^ws  of  17th  [irumaire. 
year  VI,  in  matters  of  gold  and  silver,  and  of  Uth  Florfal,  year 
VII,  ill  regard  to  the  customs,  and  the  Decree  of  Ist  Germinal, 
ycur  XII.  upctii  the  customs  (Artit-le  :i4).  Convcrst-Iy.  in  certain 
casM.  the  decision,  whatever  might  be  the  judge's  opinion,  will  be 
entailed  by  the  production  of  a  certain  proof ;  this  is  true  of  official 
reports,  n*  to  the  matcnul  fat-ts  which  they  state  (Artidc  154, 
Inst.  Crim.) ;  some  nin.sti(iitv  evidence  even  in  support  of  an 
allegation  of  forgerj",  and  so  far  as  the  allegation  of  forgery  has  not 
been  siiceessfully  brouglit  tlu-y  are  binding  on  the  judge;  tlie 
others  are  good  until  met  by  euntradictory  proof,  but  ihts  proof 
must  be  offered  nnd  produced  in  order  to  deprive  tliem  of  their 
authority. 

The  Code  of  Criminal  Kxamination  introduced  few  alterations 
into  the  system  of  methtHls  of  ap|H-al.  Tlic  appeal  was  retained 
and  always  admitted  in  eorre<tional  matters ;  for  mere  police 
cases  it  was  open  to  a  sufficient  degree.  The  appeal  to  the  Court 
of  Ca-ssalion,  with  the  exception  of  alterations  in  detail,  was  regu- 
hifed  as  in  the  Codes  of  the  liitermcdiarj-  Period. 

§  4.  The  Spaolai  Count.  —  Hut  tins  was  merely  the  common 
law  procedure,  'i'here  was  also  an  exceptioual  procedure  in  crimi- 
nal cases.  This  took  place  before  the  "  Special  Courts  "  (Article» 
5S'i  to  S\^9,  ln.it.  Crim.).  These  tHUirts  were  tlie  ollspriiig,  hut  with 
a  different  title,  of  tlie  special  tribunals  organized  by  the  Laws  of 
l.Sth  PluviÖse.  year  IX,  and  of  J2d  Klorfal,  year  X.  They  were 
composed  of  five  magiHtrateu  sitting  in  the  <"ourt  nf  Assixes,  and 
thrct-  military'  men  having  the  rank  of  captains  at  least  (Article 
1>.')6).  Tliey  hiwl  jurisdiction  of  all  crimes  iiimmitted  by  vagrant» 
or  vagabonds  or  by  tliose  eoiulemiied  to  coriioral  or  dcgrailing 
pUHialimcnts,  as  well  as  the  crimes  of  armcij  ri-bellion,  armed 
smuggling,  false  money,  and  murder  broiiglit  about  by  mobs  and 
».•isemblftges  (.-Vrlicles  ."1.1:1  and  554),  The  whole  of  the  preliminary 
examiiiution  was  the  :iamc  as  for  a  aisc  brought  Iwfore  tlie  jur>', 
and  it  was  submitted  t4i  the  Chamber  of  Accusation,  which,  in  a. 
pnjper  ease,  onlered  the  transfer  of  the  prix"eeditigs  to  the  sj»ecial 
court  {Articles  566  and  rifi?).  This  d(Km'e  of  transfer,  determin- 
ing tlie  jurisdiction,  wa.t  officially  submitted  to  the  criminal  brauch 
of  the  Court  of  Cassation  (Articles  MS  and  570).  Befon-  the 
^)ecial  Court,  the  trial  was  oral  aiid  public,  and  the  defense  free» 
as  before  the  Court  of  Assizes  (Articles  isT-l  and  579).  Tlie  judg- 
ment was  rendered  by  a  majority,  a  divided  court  benefiting  the 
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accused  alone  (Article  *>S2).       It  was  the  decision  of  the  court 
of  last  resort,  antl  could  not  be  attacked  nn  »ppcal  (Article  5fl7(. 

Tliese  Articles,  compun,^  with  tlic  Law  of  ISth  PIuviA^*,  i»rr- 
sentcd  material  amelioratiotis ;  the  cases  withdraw«  from  the  jury 
were  less  mimeroiui,  and  th^y  were  made  siibjet?t  tu  ujipeal  in 
the  debati-  in  ihc  .State's  Council.'  (ti  pealitv  there  waa  an  aggrava- 
tio»  in  the  sense  thut  the  ü,v:;teni  becAtuc  definite :  it  was  tio  lon^r 
an  exfiedient  for  emert^encie».  but  a  regular  and  durable  institu- 
tion. The  game  spirit  that  prompted  this  change  hud.  under  the 
old  law,  crfut«-d  nnd  developed  the  prfv6tat  jun^ietioii-S,  and  on 
this  point  the  Ordinance  uf  lfi7()  triumplied.  It  was  a-coRTiix«! 
ojjetily;  we  have  already  cited  very  explicit  passages  fr<>w  M. 
Keal's  Committee  Report.  Tlie  secret  procedure  of  the  Old 
Il^giroe  was  atone  repudiated.  "  Formerly  there  was  tiie  examina- 
tion, already  very  severe,  of  the  Ordinance  of  1670,  intnistcd  to 
the  pro\-ost  and  his  assessor,  niiw  the  judge  extraordinatj',  tliat 
is,  the  miiitury  judge,  alone  took  possession  of  the  accused  from 
the  fint,  and  did  nut  leave  hiui  during  tlie  rxuminution :  tlic 
oesessor  wus  the  reporter  of  the  action.  .  .  .  Add  to  this  pro- 
cedure, thoroughly  'exlraortlinarj','  the  severitj'  of  forms,  the  two 
kinds  of  tort,»re,  Ihc  iwriH-tual  .secrecy  which  it  burniwed  from  tlic 
'ordinarj' procedure  of  Ifi70,  .  .  .  In  the  Law  which  we  present 
tu  you  the  ordinur>'  judge  examines  in  the  ordinary'  fumi  against 
the  crime  of  thoM'  accused  [H-iwuns  who  may  l»elung  to  the  juria- 
<Iiction  of  the  special  ei>urt,  iiecatisc  this  first  secret  and  rapid  exam- 
ination is  sufficient  in  both  cases.  ...  It  must  he  added  that 
the  judgment  of  jurisdiction  is  no  h)nKer  pnjnounced  by  an  in* 
ferior  court,  iw  hy  the  system  of  ](i7Ü,  mn  by  the  director  of  tlie 
jury,  as  was  allowe^l  hy  a  later  Law,  nor  b>'  tlie  Special  Court  it- 
self, as  was  provided  by  the  Law  of  I'luviflse.  year  IX.  but  by  the 
lm]>ef)al  Court.  eiini|KM<.-d  of  the  nuwt  experirnct^d  und  the  nuwt 
enligliteu<L-d  magi»itratcä."  *  It  was  als4i  (leclare<l  that  the  exsm- 
ination  was  "  in  every  respect  superior  to  the  pr^vötal  juri»> 
dictions  of  the  Old  Regime  ";  but  it  was  the  old  tradition  which 
was  adopted.  In  this  respect,  M.  Il&il's  ver>'  able  Report  is 
most  intereating.  It  contains  a  brief  histor>'  of  the  prtvötal 
«ourts.  It  commences  by  recalling  that  tliat  institution  "  waa 
rvcognize<]  aiul  ctnimed  by  the  States-General  "  of  the  1500s  and 
that  "  the  Ordinance  of  lt)7U  merely  collected  and  assimilated 
the   old    proN'iäons   scattered   throughout   the   ordinances."     He 

»Sitting  of  {»ihAuriiai.  ISOS.  Loer*.  vol  XXYll.  p.  19. 
'  Locri.  vol.  X.KVn,  pp.  ÜH.  TO. 
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afU^rw'urds  nn-alls  lliilt  tlicse  ciiiirts  wen;  not  affect«!  by  the  early 
fefonn«  of  l7Si>,  «nd  that  the  provost  marsliitl  continued  to  exi^t 
down  to  tlu"  first  month  of  ITSK).  "  But  on  6tli  March,  in  an  even- 
ing; aittiiif*.  (in  the  c>a'a.-^oii  of  a  complaint  E)rriuf!ht  to  the  bar  af  the 
Asscmblv  by  the  municipality  of  I'aris  ajjainst  a  provost  of  the 
Miirshiiley  of  the  Limouniii.  a  niember  of  the  Assembly,  by  an  in- 
cidental motion,  deinaiidfil  tliat  the  pr4v6tal  jurisdiction  sliould 
fnim  that  time  lio  suppressed.  It  is  true  that  this  suppression  was 
piistiMiiied,  luit  Ht  this  time  it  was  proviniiniiilly  deereed  that  nil 
the  proceedings  begun  by  the  provost  sliould  be  suspended.  This 
stnirip.-  provisioniil  deeree  decided  tlie  question  on  its  merits, 
and  wH^  equivalent  in  iu  retiults  tu  tiic  final  suppresusion  of  the 
pr6\ötal  jurisdictions,  of  which  nothing  more  was  heard.  .  .  . 
KlruiiKc  tiling  1  It  seemed  timt  the  vBRraiit.-*  were  less  to  be  feared 
than  the  provost* ;  it  apiwars  that  the  prevötal  jurisdietions  wore 
among  thtw  privileges  destroyed  in  the  memorable  night  of  4tli 
Augu.tt,  ITHfl,  and  that  thr  whole  nation  muft  consequently  re- 
nounce the  honorable  pritilcge.  which  separated  it  from  cvil- 
doen."  '  It  is  n«  leiis  ciiriou.s  to  see  how  the  speaker  explains  tliat 
no  pisee  was  mnile  for  the  exee|>tioiiHl  court.s  in  the  Cotles  nt  the 
Intermediary  Period :  "  At  the  time  when  the  new  Criminal  Code 
was  elaborsti-d,  the  ideas  of  that  severe  and  simple  stj-lr.  which 
the  great  wlents  hiul  iritri>duced  into  tlie  fine  art.'i,  had  spreati 
among  all  minds;  at  the  some  time  the  principles  of  equality 
lulvaneed  rapidly  towanis  exaggeration.  The  legislators  rnnid 
not  entirely  withdraw  themselves  fr<»m  tlie  influence  of  that  double 
impulse,  and  in  the  eonstruetion  of  the  criminal  system  they  fre- 
quently HRcrifiecl  solidity  to  regularity.  In  the  n>puir  of  tliat  old 
edifice,  tlie  c^uliimn  supporting  the  centra!  part  of  it,  —  tliis  special 
jurisdiction  uf  which  neither  the  »Ireiiglh  nor  tlic  im£XJrtatK*  was 
divined,  —  was  snppresÄ»!  because  it  was  probably  somewhat 
contrary  to  the  symmetry  of  tlie  dctaibi  and  the  unity  of  the  plan."  * 
It  really  sitiu»  an  if  Duviil  ntid  liis  whool  were  the  cause  of  Mer- 
lin's not  having  admitted  the  privötal  courts  into  the  Code  of 
OfTenricsand  Puni.shmcntsl 

M.  lU-al,  it  is  true,  presented  more  serious  arguments.  He  re- 
called the  inconsiderate  ardor,  the  desire  for  change,  the  distrust 
of  established  authority  which  charBctcrixerl  the  ltt:voliitionary 
periixl,  contrasting  thert^witli  the  invariable  tradition  whieh  de- 
prived convicts  of  the  benefit  of  tile  common  law.  "  It  was  pre- 
cisely at  the  moment  when  a  Codu  mure  appropriate  to  the  man- 

•  Locri,  vol.  XXVIIl,  pp,  48,  49.  » Ibid.,  vol.  XXVIII,  p.  49. 
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uers,  to  t]ic  Dctxla,  to  the  opinions  of  the  niitioii  «ikI  tin-  ugc,  and 
conswuieiitly  milder  and  more  humaiif.  a-as  about  to  repla<'e  tht^ 
Code  of  1070,  that  it  was  necessary'  to  presene  the  fxceptional 
jurisdiction,  sui;b  as  it  was,  to  kei'p  down  tlie  brigands.  How- 
was  it  that  it  (lid  not  occur  to  tlu-sc  li'gislatnrs  that  what  was 
raerfly  useful  under  the  r^jfime  of  liiTn  lieeame  aUsnkitely  neoes- 
sar>',  indiäperisabl«,  under  tUe  milder  und  more  liuoxan«  r^Rimc 
whifh  WHS  nhiiut  to  R'placL'  it?  "  '  The  six-akt-r  finallv  rccalU-d 
tlie  brigandage  which  had  devastated  i'Vance.  and  the  Law  of  the 
yeor  IX,  with  its  happy  effects:  "  It  was  very  soon  recognized 
that  thf  Law  ought  to  Iw  iKTniiuiciit  und  universal.  .  .  ,  The 
laws  of  rircunistunee,  llie  provisional  liiws.  were  no  longer  suited 
to  tJic  nation ;  still  less  did  they  suit  that  genius,  which  gives 
birtli  hut  to  »ecular  ]>Ians.  to  i\w  hero  who  found»  empires  und 
dynasties,  who,  aftt-r  having  loni»  revolved  his  vast  eunci-ptions. 
engraves  them  upon  bronze,  and  give»  them  the  determined  rhar- 
arter  which  the  fonndcrs  nf  Home  alone  Iiave  dowii  to  lhl>  day  im- 
printed on  their  laws,  as  upon  their  iDiperishnble  structures."' 
The  n-port  of  M.  I^mvet,  much  more  citlorle»»,  wa.s  hut  a  rcpctititMi 
of  some  of  these  oonsideratinns;  the  speaker  was  probably  not 
completely  eonvliiCLHl  of  «hat  he  laid  down  as  veritable  tniths, 
for  he  declares  that  it  was  *"  nectTwary  to  leave  to  titra^  the  c«rt 
of  altenn|{  or  even  abolishing  this  institution,  If  the  ameliorations 
which  might  be  made  in  the  ittatc  of  manners  of  the  nation  should 
one  day  make  such  u  iiere».sity  felt."  * 

There  was  no  opposition  tn  the  bill  in  the  .State's  Council :  it 
is  even  interesting  to  state  with  what  nneoneem  certain  speakers 
noticed  the  extravagant  amsequences  of  some  provisions.*  In  the 
debate  on  the  first  dmft  of  the  Criminal  Code  in  the  v'ear  XII 
some  st-niples  were  still  manifeste«!,  but  these,  it  must  be  said, 
were  quickly  set  at  rest.  Let  ns  note  these  words  of  M.  Trellhardi 
in  tlie  sittjnji;  of  30th  Prairial.  year  XII :  "  M.  Treilhard  says  tUnt 

1  iocT^.  vol.  xxvin.  p.  .".l. 

«rtirf..  vol.  xxvin.  pp.  .w.  .w.  ■  Ibid..  vol.  xxvni.  p.  7S. 

'v\rt.  S72i>f  tbc  hill  i*  ili^^UM^d:  tiiP  articlp  h  to  tlw  eff<vt  ihftt  ihp 
ilKllCMX'nl  nf  t  li"'  foiirl  *hii.ll  In-  foriiii>il  !>_%■  th<'  mtijorit y  un  imin  uf  nullity. 
''('(Hint  Mumirr  a»y«  tlint  thr-  niillit7  will  l>r  illusorj",  «iiii-c  iJn-  iudKinpnl 
ill  ncit  BulijtH't  to  rt-vii'W.  .\n<l  il  i«  Ihon-fon-  nunk'kMit  I«  sl«U'  Ibe  rulo 
lb»t  tilt*  judKiiiriit  stiiUl  \h-  fvnxwfl  by  tlic  majority.  — ^Couut  Bfriivr  sajit 
ihtit,  IW  M.  Ainrain-  lias  oboerviil.  tlic  Uw  i1ih*s  iitit  allow  of  n-vU'W.  anit 
Ibi-o'fnre  il  should  not  »pvuk  of  iiullitie«  fur  wliicli  n»  rwimss  roiild  Iw 
obtaiaed.  Thcreforv  Itn'  last  wonlsur  liic  article  should  be  otaillinl ;  l>ui 
if  the  rule  i>f  (lie  majority  of  vote*  n-^re  not  followed  ia  the  doeno-  la  hy- 
p<^itti«Mi9  iüm<Mt  ioiaicimu)'  '.>  nioIi  a  «vriuud  error,  if  il  ww»  thorooi^lily 
'■>it«bli>ihed.  «rould  uadoubtodty  Iwimxiaii  for  an  action  of  ditiiuvv«ainun«t 
tJio  judfos." 
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the  section  is  devoting  itwlf  to  tlie  orf^nuation  of  exceptional 
courts :  this  iuatitution  in  itself  has  appeared  danRerous  to  him 
becuiisc  somr  circiiin.stuiKTK  can  al'nay»  Ik*  found  which  might  be 
abused  in  tendering  any  of  the  citizens  juAticiahte  by  the  excep- 
tional courts.  This  abuse  would  only  be  evaded  by  giving  juris- 
dietiou  to  tlifSf  courLs,  iiol  on  uii^iunt  of  the  nature  of  the  mnie, 
but  on  account  of  the  statu»  of  the  person.  Second  offenders,  for 
exiimple.  could  be  remitted  to  them.  Besides,  this  institution 
alreail;*  exi»tM  in  the  special  court»  which  try  the  crimes  which  it 
is  not  proposed  to  submit  to  tlie  exceptional  court«.  —  The  apc-cial 
courts  must  remniti  for  two  years  after  the  peace.  The  section 
has  thus  thought  that  if  between  the  present  and  that  time  the 
jury  should  fulfil  thv  hopes  conceived  of  it,  these  courts  ini^lit  be 
dispensed  with:  that  if,  on  the  cnntrnry.  the  new  trial  which  i» 
going  to  be  given  to  the  jurj'  shouhl  not  be  satisfactory,  they  could 
be  prorogued."  *  But  this  did  not  suit  Vapoleon  :  "  His  Majesty 
says  that  the  majority  of  those  who  have  voted  for  the  mainte- 
nance of  the  jury  have  been  swayed  merely  by  the  ccrtaint)'  that 
the  exceptional  courts  u-ould  continue  to  exist.  .  -  .  His  Majesty 
is  of  opinion  that  attempts  a|;aiiut  the  gcndarmery  should  be 
judged  by  these  ciourts,  also  second  offcn-st-s  and  irinies  committed 
by  banded  nialefactur»-"  *  Cambacfrfe  supported  these  obser- 
vations by  rather  curious  reasoning :  "  It  must  not  be  thought 
that  the  establishment  of  exceptional  courts  must  weaheii  the  jury; 
but  the  thing  Is  to  send  before  these  courts  only  the  men  who  have 
not  the  right  to  claim  trial  by  jurj'.  To  be  tried  by  jury  is.  in 
effect,  to  be  tried  by  one's  peers;  so  that  if  this  privileye  is  tu  be 
given  to  vagrants  and  brigands  we  must  have  them  tried  by  other 
vagrants  or  brigands."  '  From  that  time  the  matter  was  decided  ; 
the  question  came  up  again  several  ünies  before  the  Council, 
but  no  further  objections  were  raised.'  If  these  various  delibera- 
tions »re  coiisidcntl  together  in  their  succesyve  gradations  from 
the  great  dt-bate  which  preceded  llie  vote  on  llie  Law  of  I8th 
Pluviflse,  year  IX,  we  shall  see  what  changes  were  made  in  their 
minds.     A  few  more  observations  upon  two  important  points,  and 


'  Ucri.  vol.  XXIV.  p.  106.  '  Ihi'l.  vol.  XXIV.  pp.  100.  107. 

'  /fcW.,  vol.  XXIV.  p.  107.  M.TnrilliAniluiviugiukod  if  before  drnwioe 
Up»  bill  fortius  purpgtte  it  would  DO  I  Uc  ne«»«»»!?'  lo  weit  for  "iheÄrrivil 
Of  tbuobscnations  whii^h  lud  lieen  atkr-il  for  from  tbo  iribunah,  .  .  .  HJa 
M&jmlj  save  that  the  section  Ritn,  In  tlit-  nteaotime,  gu  uii  with  tlii.i  wurh, 
ana  thai  th<-  DijFitTvatioDs  of  the  IrihunaU  would  be  cuumiIithI  al  tlie  tim« 

of  tho(tk(MI;(UK.>U." 

«  Sm.  pwti'-iiliirlv  the  »ittiiiKs  of  23d  January.  1808  {Locri,  vol.  XXIV. 
p.  591).  aail  of  Otii  February  ufnU,  p.  013). 

531 


S5] 


PKOCEDl'RE  SINCE   THE   KRENCH   BBVOLUTIOM     [pAHr  Til 


VC  ^hnll  have  finished  with  tho  draft  of  the  Code  of  Criminal 
Kxaminnlion. 

§  5.  B«s  Judicata.  ReaerTod  Jtutice.  BebabUitation  and  Ra- 
Ttilon.  —  We  Twall  the  »light  respert  thnt  the  old  judicial  practice 
had  for  "  rw  judicata."  When  the  judRiaent  was  favorable  to 
the  aociiÄ-d  iibsulutioii  was  vcr>'  rarv\y  proiiouncvd,  and  «'hvn 
evidence  vr&i  Uckinj:  the  "  furtlier  in(|)iiry  "  was  the  rule.  This 
h  one  of  the  points  against  which  the  public  conscience  pro- 
tested most  vvlieriR'ntly,  tind  th«  liberatliiK  uiid  final  effect  of  tlie 
acquittiti  by  the  jurT,'  was  inserted  ii»  tlie  Constitution  of  1791. 
The  Code  of  Bnimaire,  year  W,  tttHce  made  application  of  it : 
ill  dealing  with  tlie  Rraiid  jury,  and  in  dealing  with  the  i>etty 
jury.  Two  perfectly  contrarj-  »ystenos  were  thus  brought  face 
to  face. 

Was  there  to  be  a  turning  back  and  the  reaumptitm  of  the  tradi- 
tion of  thv  ohi  law?  For  an  instant  this  ini^ht  have  liccii  feared. 
In  the  aiiliiiK  of  tlie  Slate's  Couiici!  of  30tli  I'rairial.  year  XII, 
the  Archchanccltor  of  the  Empire  spoke  as  follows :  "  At  the  pres- 
ent titne  the  heail  of  a  criminal  court  is  not  armetl  witlt  sufficient 
means  to  hoUl  in  check  the  acc-ustil.  the  defending  couns*!.  and 
the  public.  He  has  not  even  the  right  to  imprison  on  tlic  »pot 
those  who  disturb  the  hearing.  Is  it  drsin-d  that  be  sliouUI  act 
with  iwoper  lirmnessT  tliat  he  sliould  be  invested  with  di^cn^- 
tionary  power;  that  the  court  sJiouh!  he  able  to  dismiss  the  juror 
faithless  to  hi.'*  trust,  that  he  sbouhl  not  be  restricted  to  pronounc- 
ini;  arquittnl.  pure  and  »niple,  of  the  accused  for  whom  the  ver- 
dict of  Uie  jury  h  fa^'oniblc,  but  that  he  .should  he  able  to  place 
him  in  the  bon<Iä  <»f  a  '  further  inquiry,'  an<t  under  polioe 
supen'ision?  "  '  Previously  he  had  said  in  the  sitting  of  9Üi 
I'rairial :  "  There  b  »till  an  alteration  no  less  ijn|H>rtaiil,  that 
the  acquittal  of  an  accused  should  not  always  be  a  complete 
triumph  for  him,  but  tlmt  the  judge»  should  find  in  the  law  the 
power  to  put  him  uiitler  a  '  further  inquiry,'  and  li)  place  him 
under  police  sui>ervisiun." '  But  this  opinion  found  no  favor, 
and  in  the  omrse  of  tlie  debate  It  wan  not  nientione<l  again:  the 
articles  of  the  Code  of  Criminal  Kxamination,  which  reproduced 
the  two  text»  of  the  Code  »f  Brumalre,  yciir  IV.  of  which  we  have 
spoken  above,  passed  withtuit  iliscussion  whenever  they  came  under 
the  eyes  of  the  Council.  The  liberative  effect  of  the  aequittjil  was 
even  further  strengthened.  Hciiccforlli  the  appeal  to  the  Court 
of  Cassation  could  not  be  lodged  except  in  the  interests  of  the  law 
'  Lmt4,  vol.  -\.\IV.  p.  »8.  ■  Ibid..  vol.  XXIV.  p.  2S. 
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against  an  acquittal  ])roiiouiiced  in  tlie  Court  of  Assizes,  and  iiKiiiiist 
the  procedure  which  hnd  preceded  it.  The  Court  of  Assizes  also 
iias,  in  one  c-a.sf,  the  [wwcr  to  rciulcr  inrffecrtjvc  the  decision  of 
the  jurj*,  but  that  b  when,  the  verdict  being  affirmative,  the  court 
tliinks  the  go<«l  fdith  of  the  jur>'  has  been  deceived  or  misled,  and 
that  the  condemnation  would  \k'  uiijuhi. 

We  have  not  forgotten  the  important  part  pl»yed  In  the  old 
criminal  proce<lurc  by  the  letters  of  justice  and  pardon.  These 
letters  disappeared  even  before  TOyalt>'  did.  Tiiey  were  certain 
applications  of  reserved  justice;  and  from  17S9  it  was  a^ed  that 
all  justice  emanates  not  from  the  king  but  frv>m  the  nation.  For 
some  of  these  letters,  those  which  tended  to  hinder  the  courts  of 
justice,  ätoppinf;  pn>»ccutIoiis  or  impi>siiig  on  tlic  judges  a  manda- 
tory uequittal.  the  suppression  was  dcstineil  to  lie  final.  Although 
the  head  of  the  State,  when  the  form  of  government  was  the  Mon- 
archy or  llie  Empire,  since  that  time  enjoyed  the  right  to  grant 

incstics,  this  was  in  no  res]K'et  a  return  to  the  old  letters,  which 
rere  quite  iiidividiiiLl.  .\s  to  the  letters  of  remission  and  pardon 
which  formerly  sen'ed  to  6nd  not  ^ilty  homicides  committed  in 
lawful  self-defense,  they  constituted  n  bizarre  system  for  which 
there  was  no  lon^r  a  raison  d'etre'  But  there  were  others  which 
answered  real  neeila:  letters  of  reprieve,  of  rehabilitation,  and  of 
revision.  During  the  I ii termed iiiry  Pcrim!  eriileavurs  were  some- 
timcü  made  to  satisfy  these  nw^ls  by  means  of  new  institutions; 
»jmetimes  it  was  considered  that  they  were  not  legitimate  or  de- 
serving.' uf  the  interferciiee  of  the  lefcishtture. 

In  rcKttfii  to  Üie  ritjhl  c)f  re|)rieve,  tlte  Constituent  Assembly 
Iwd  deemed  it  incompatible  with  the  new  principles.'  It  was 
consiflered  to  he  a  kind  of  att^ick  upoci  the  rleci.'^ion.s  of  the  courts 
of  judicature,  and  Montesquieu  had  already  declnrcd  that  tl]is 
right  vOA  only  admissible  in  the  purely  nionarchicjd  state.  On 
the  other  hnnd  the  sentences  rendered  upmi  the  verdiet  of  a  jury 
appeared  to  present  such  safely  that  all  tampering  with  them 
was  useless.  However,  tlie  reprieve  answers  a  need  which  is  the 
same  under  all  povemraents  and  In  alt  countries:  to  ameliorate 
toil  severe  sentences,  to  correct  judici«!  error,  ti»  coöiiwnsate 
the  efforts  of  the  condemned  towards  well-doing.  So  the  right 
of  reprievL'  appeared  under  the  consulate;  the  organic  "  Senatiis- 
Con!4ultuni  "  of  the  IHth  Messidor  nf  the  year  X  jtrantwl  it  to  the 


'  See  ih»  "Export  d«  motifs"  of  Title  VII.  Book  II  of  the  Code  o( 
Crimioft]  Kxamiaation  (Lorrt.  vol.  X.XVlli.  \>.  1IS4). 

■Sot'tb«  Penal  Cod«  of  17U1,  P^rt  I,  TiÜc  VII,  Art.  13. 
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First  Consul.'  I'nder  the  Kmpire  the  right  t«  grant  letters  of 
reprieve,  an  absolute  right  in  the  hands  of  the  Emptror,  could 
he  explaim*«!  Iiy  a  rrtimi  t<i  aii<.-it*iit  prinnpU-»;  uL-L-nnlinn;  tn  the 
"  SeDatu»-Con»ultum  "  of  the  2Sth  Klor^l,  year  XIl,  justice  was 
winlcr«!  in  the  name  of  the  Emperor. 

Tlic  rfhal»ililuti(ia  hud  not  lufii,  like  the  reprieve,  cxpuiiKt-d 
from  our  laws  during  the  Hevulution.  It  had  even  become  a  ri^ht 
for  those  offenders  who,  after  liavinft  suffered  their  punishment, 
returned  lu  projier  |iaths;  but.  conformably  to  the  new  ideas, 
it  could  not  eioanutc  from  the  exwutive  power.  The  spirit  of 
the  time  is  reoojjniz«!  both  in  the  ehoipe  of  the  avithority  charired 
with  taking  into  acituiut  the  irapnivemerit  of  the  offender,  and 
in  the  spectacular  forma  by  which  the  rehabiliutiun  was  sur* 
rounded.*  The  authority  whieb  decides  it  is  the  Reiieral  council 
of  the  commnne  (.Vrticlc-s  'i  to  ij).'  If  the  vote,  which  tjikrs  place 
after  a  delay  of  a  montli,  is  favorable,  "  two  munieipal  officer» 
wearing  their  scarves  of  office  .  .  .  shall  conduct  the  offender 
before  the  criminul  amrt  of  the  department  in  tlu-  tcrritor>-  in 
which  he  is  presently  domiciled  .  .  .  they  shall  appear  with  him 
in  the  court-room  in  the  presence  of  the  judges  and  the  public. 
After  haviiij;  taunted  tlie  judgment  pronounced  against  the  con- 
demned to  l>e  read,  they  ahall  say  in  a  loud  voice :  *  sueh  an  one 
has  expiated  his  crime  by  suffering  his  piinisbtnent ;  meantime 
his  conduct  i*  im-pruachable ;  ue  ileuuind  in  the  name  of  hü 
country  that  the  allgmn  q{  his  crime  be  effaced*"  (Article  6). 
Tlie  president  of  the  court  then  intervened,  but  only  to  register 
the  deciwoii  and  to  pronounce  a  formula  (Article  7).  "  The  presi- 
dent of  the  court  without  deliberation  shall  pronouiu-e  tlicse 
words :  '  upon  tii«  attestation  and  the  demaral  uf  your  country, 
the  law  and  the  court  efface  the  stigma  of  your  erime."  " 

The  rehabilitation  wu»  little  practised  under  this  form,  which 
put  in  a  vivid  light  the  crime  of  which  it  was  desired  to  obliterate 
the  traces.  The  Institution  was  ver>-  unpopular  at  the  time  when 
the  draft  of  the  Criminal  Code  was  under  discussion.*    The  que»- 1 

'  Art.  Si:  "Tfif  First  ConBul  lias  tlip  right  of  jiardon,  H"  i>x<tei«iw 
thin  ri£ht  afl«r  hnvinz  hi^iusl  in  »  privy  founHl  the  fniiul-judse.  two  mtn* 
utcn.  two  M-imlors.  llin'i'  Slatr'a  oounoillon.  aod  two  jud<wt  of  ttu)  Court 
of  CÜ8ftti[>(i." 

'  8w  Ihe  P^nat  Cod»  uf  ITfll  fP»H  I.  Till«  VII). 

'  It  i"  mTf^Hnry  ihal  U-u  vvan«  «lame  aft«r  the  expiatioD  of  lb«  |>unMti- 
meoti  and  tlut  the  pertMin  lineralitl  Ktmll  lutve  reaideil  for  two  fM>nM'*rutiv0 
jeanin  Ihetnme  eommtine  uXriM.  I  aDd2i. 

•  SitllnK  of  'MHh  Prairial.  year  XII.  "M.  I{(«n«ud  say*  ihal  umlorllie 
old  ln«»i  n- 1ml»  i  lit  «I  I  on  was  \nU  in  forep  hv  letter«  fruin  tlu'  kine:  lluit  tlio 
CunrtttuC'Ql  A>Mtruhly  hat  adopu-il  a  ililii.-r«nt  mothod.  but  that  eireui»' 
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tion  of  nsrrrtaining  if  it  alioulil  be  muintainvd  wu-s  our  of  tiic  points 
which  is  singled  out  from  the  iH-ginning  as  one  whieh  oiij^ht  to  he 
first  of  ftll  fiecided.  Tlie  pri-viiiling  opinion  was  that  the  inatitu- 
tiuii  »Imuld  not  \x  expiinf^ed  from  our  lau's,  but  tbere  vBts  an  In- 
clination to  return  purely  and  simply  tn  the  letters  of  rebabilita- 
tion  of  the  Old  It^jrime.  "  The  Areht-hjuicellor  observes  that  the 
Oinstilueiit  Assembly  resolved  upon  the  reliabililaliuri  under  cir- 
ciitnstJincTOS  iiiuclt  li-s»  fiivoriible  tlmii  those  in  which  we  find  it :  at 
tliat  time  the  letters  nf  reprieve  were  sii ppresseci  uiul  the  »overeign 
could  not  interfere  to  grant  the  rehabilitation  or  to  modify  it. 
It  WUM  grunted  tn  »11  thi-  (-otuleiiint-tl,  and  tlie  lix-ul  udutini^tnt- 
tions  pronounecd  it  indisL-riiuinately  and  withuui  investigatioti. 
Meanwhile,  a  different  mode  might  lie  adcipted.  one  which  would 
make  ihe  reha))ilittiti(Mi  it  useful  institution.  It  ntu^t  not  Ite  in- 
tru:^t(-d  cither  tu  the  general  eouneils  or  to  local  administrations, 
but  grunted  only  by  letters  fnmi  the  prinec.  which  rthoiild  be  issued 
with  a  knowledge  of  the  eause  and  with  suitable  mtjdifieations."  ' 
This  idea,  however,  whieh  was  a  pure  and  simple  return  to  the 
iTftdittoiis  of  the  Old  K6gime.  was  not  followed.    A  mixed  system 

was  adopted,  bearing  the  imprint  of  tlie  systems  whieh  had  suc- 
et'üisively  been  in  force.  The  umdcinned.  if  he  \vm  not  a  second 
offender,  at  the  end  of  the  time  of  probation  fixed  by  the  law,  had  to 
present  his  claim  to  the  Court  of  Ap|)eul  with  the  certificates  of 
the  municipal  ooimeil*  of  the  communes  where  he  had  snecessiveJy 
lived.  TTie  Court  could  deii.v  the  cluim  or,  on  the  contrary-,  allow 
it.  Even  if  it  iidinltted  it  tliat  \\a^  not  nil ;  the  rehabllitiition  ordy 
resultert  from  the  "  letters  "  of  the  chief  of  the  executive  power, 
who  was  entitled  to  refuse  it.  "The  rehabilitation,"  says  the 
Arehchanceniir,  "  ought  only  tu  be  put  in  operation  by  decree 
of  the  court,  rendered  with  a  knowledge  of  the  cause,  upon  the 
demund  of  the  rotidnnncd,  supfHirtefl  by  the  certificate  of  the 
municipality,  and  upon  the  motion  of  the  public  pr()secutor.  The 
court  ought  to  have  the  right  to  suspend  It,  and  the  decree  should 
not  bemme  executory  except  by  virtue  of  letters  from  the  prince."* 
This  composite  system  did  not  pass  without  t)eing  contested  in 
favor  of  the  old  system.  M.  Hegnnud  declares  "  that  lie  would 
prefer  that  the  letters  from  the  prince  should  be  obtained  firsit  of 
«11  and  that  they  should  afterward»  be  ratified."*    But  M.  Ber- 

stanaos  hnve  not  iMimiltlml  Etsi  i>in  ploy  meßt.  T)ü.t  nii'lhnd  hiu\  nUr)  tha 
disatlvaDta^  of  londiag  bai^k  indiseriminal^iy  into  sooii'ly  tlio*r  who  liiui 
Buffi-ivd  their  utiniüliTüPiits"  {Lorri.  vgl.  XXlV,  a.  104). 

'  lA,frf.  vül.  XXIV.  p.  105.  « Ibid..  veil.  XX\T:II.  p.  123. 

*  Ibui.,  vol.  XXVIII.  p.  124. 
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licr  replies  that  "  the  a«1  of  the  sovereign  would  thus  be  pJatv«! 
ut  the  mercy  of  the  courts,  ami  tliis  old  and  daiift^'roiiH  pri-ni(;»tivr 
(if  the  |Mirk'iin-nts  should  «vrtairily  not  be  resnsciUtcd."  In 
reality,  the  new  combination  contained  mr>re  than  an  inverMun 
of  the  order  of  the  niHTatiim*  formerly  followed.  M.  It6ul  hroußhl 
this  out  in  h'w  "  IOximwc  des  uioiifs  " :  "  Since,"  he  sity.t,  "  it  is  nol 
lonj^r  a  question  of  die  riglit  of  reprieve  atid  of  its  applicatitin  |iiire 
and  simple,  since  it  conwrns»  the  recognition  of  an  acquired  rii;ht. 
the  t-ntirl»  ouuuil  a-iuHin  in  i(;noruiice  of  the  cxaminutiou  ]»m-c<lini; 
the  judgment ;  it  is  thus  necessary,  in  this  mixed  matter,  to  admit 
the  concurrence  of  th<*  coiirti  in  allowing  recourse  t«  the  prince." ' 

The  aim  tif  revision  has  always  lieeii  to  curritt  judii-ial  trrur. 
The  Constituent  Assemhlv  <lid  not  allow  it,  thinkinf;  that  it  w» 
enough  to  grant  tn  the  awiised  free  defen«^  and  judirmeTit  by  the 
country ;  in  thi^  there  was  a  reaction  against  the  practices  of  the 
Old  It6ginie,  where  the  letters  of  reviaon  were  frequent,  Tbc 
Convention,  however,  introduced  the  rension.  but  in  one  «lingl 
case,  that  of  two  irrceoncilahle  convictions,  and  it  made  it 
methwd  of  recourse  Ijefore  tlie  Supreme  Court.  The  Code  of 
Criminal  Kxamination  admit*)  it.  with  the  same  characteriatic, 
and  makes  it  available  in  three  cases  in  favnr  of  those  cnndemned 
to  criminal  punishment.  Upon  this  puint  the  system  of  tlte  C^- 
dinanoe  docs  not  rcapi>cap. 

Concerning  "  lettres  de  cachet,"  as  a  matter  of  right  at  least, 
tlierv  couhl  be  no  question.  However,  In  the  «lelwtc  in  the  State'» 
Council  alhi^ion  was  made  to  them.  The  draft  of  the  CriminnI 
Code  contained  a  strange  institution.  This  was  a  "  family  jurj'  "  ; 
it  was  to  judge  the  simple  misdemeanors  or  ooiitraventions  com- 
mitted "  by  a  son  of  the  family  not  marrit-d  or  not  established. 
in  butäness,  or  by  a  married  woman  not  .se|i«ralcd  fnim  her  hus- 
butd  "  when  there  were  no  stranger  aeeomptices,  and  when  stran- 
gers could  nut  raise  any  claim  for  civil  damages.  Tlie  decision  of 
this  jury,  which  di-ndf«l  u|M>n  the  guilt  and  u|Nm  the  jmntshmciit 
under  the  presidency  of  the  justice  of  the  peace,  only  htrame  cx- 
eeutorj-  on  confirmation  hy  tlie  jiresident  of  the  Court  of  Appc«], 
who  omid  rwiuee  the  punishment.  This  plan,  which  answered 
the  sentimental  ideas  of  tJie  1700»  very  well,  wa.s  at  first  favorably 
received.  Some  criminal  courts  even  estolleil  il  in  their  ol>s<Tvn- 
tions.*    But  when  it  was  discussed  in  1808.  the  practical  spirit 


'  /^rf.  v<A.  X.KVni.  p.  1»!. 
'Trihunal  of  L-jir-ft-Chor.  p.  3ft  ( ''OTwcrvations,"  vul.  Ill);   Tribunal 
of  li^rault,  p.  96  {ibid.). 
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had  gained  the  upper  hand,  and  the  proposal  was  rejected  in  the 
State's  Council,  However,  a  serious  discussion  of  the  matter 
still  took  place,  for  it  was  recalled  that  the  "  lettres  de  cachet " 
had  formerly  often  filled  a  function  analogous  to  that  which  it 
was  wished  to  attribute  to  this  family  -jury.  "  Count  Regnaud 
de  Saint-Jean  d'Anglly  fears  that  this  institution  would  intro- 
duce arbitrariness.  He  acknowledges  that  formerly,  when  the 
'  lettres  de  cachet '  were  in  vogue,  there  was  still  more  arbitrari- 
ness J  but  the  '  iettres  de  cachet '  were  not  much  issued."  '  In 
the  sitting  of  23d  August,  1808,  M.  Treilhard  also  supported  the 
family  jury :  "  He  says  that  he  does  not  claim  that  this  institu- 
tion is  necessary,  but  that  he  is  persuaded  that  it  would  be  bene- 
ficial, were  it  but  to  prevent  a  return  to  the  '  lettres  de  cachet ' ; 
powerful  and  influential  men  would  not  fail  to  invoke  the  author- 
ity of  the  sovereign,  if  the  law  does  not  give  them  means  of  repress- 
ing internal  disorders  in  their  families."  '  But  the  institution 
was  not  capable  of  surviving ;  it  was  not  allowed  to  see  the  light 
of  day,  and  the  "  lettres  de  cachet  "  have  not  reappeared. 

>  Locri,  vol.  XXVIII,  p.  107.  *  Ibid..  vol.  XXVIII,  p.  142. 
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Chapter   EV 

CRIMINAL  PROCEDURE  IN  FRANCE  SINCE  THE 
CODE  OF  1808 

{1.     Lc^ul&iion    snd  Judicial  I>«ci-.(3.  Chai)tc«<»    io  the    ProlJDiIn&ry 

aoDS.  j                (IxaminiLlioii. 

1 2.    Chiuign    in    [Toccdura  bcfon; ,  |  -1.  Ptarin  r<ir  Itifonn. 

TriftL  1 1 5.  Rcvrnt  lü-cinUtioa- 

§  1.  L«(lalMlcn  and  Judicial  IHcUlotu.^Our  task  vould  seem 
to  be  at  an  <Mid.  We  began  our  study  at  tlic  period  where  the 
first  traces  of  the  inquisitorial  and  secret  procedure  show  tlicm- 
stlvcs  ill  our  laws.  Tlif  n,  [ollowiiig  the  eourst- «( the  timi-s,  wc  have 
seen  this  prticedure  expand,  bwome  imperative  and  grow  precise 
in  detail,  nnd  finally  bec-ome  settled  within  the  inflexible  limits 
of  the  great  CJnltnaiice.  In  the  second  half  of  the  ITClOä  a  new 
spirit  brings  up  for  vxamiiiutioii  the  Criminal  I'rocedun*.  in  ctnn- 
mon  with  all  the  institntion»  f>f  the  old  French  social  system  ;  and 
erclonj;  a  grt^iLl  breatli  of  lihertj'  iMisses  over  France.  The  Laws 
of  the  Ufvolution,  copied  from  the  English  laws,  eatablisli  among 
us  the  jury,  the  oral  and  piibliL-  pnwedure,  and  the  free  defrnsi'  »f 
the  accused.  But  soaiv  of  the  nnsest  institution»  of  the  ancient 
law  were  needlessly  sacrificed;  in  the  midst  oF  the  terrible  cir- 
eumstancea  which  form  it-s  environ  nit- nt,  the  »uw  proee^Iurc 
shows  itself  inefficacious;  little  is  wanting  but  a  strong  wave  of 
reaction  to  j*eciire  the  revival  of  the  Onlinance  of  1670.  Tlie  in- 
stitution uf  tlio  jury,  however,  lins  been  saved  after  much  discus- 
sion ami  strife,  and  we  Iiavc  wilnessi-d  the  slow  claiioration  of  llic 
Code  of  Criminal  Kxamination,  a  composite  work  and  one  of  conk- 
promise,  which  borrows  from  the  Laws  of  the  Revolution  almost 
all  its  rules  rrganliii);  trial»  aud  judgments,  and  fniin  the  Onli- 
nance of  1670  almost  all  those  of  the  preliminary'  examinatinn. 
It  would  seem  that  onr  t'\pliinntion  slioutil  be  at  an  eivl.  for  lli« 
Code  of  Criminal  Exaniinaiiui»  is  ^til!  in  force  «t  the  prts»-iii  time. 
A  last  chapter  renmjna  for  us  to  write,  however.  The  Code  of 
Criminal  Kxuminntion  is  to-day  already  an  old  law :  it  is  more  than 
one  hundred  vtars  old,  and  siiici;  its  proinultcatiou  it  has  under- 
gone numerous  alterations,  some  of  them  I'crj'  material,  although 
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relating  tn  matters  of  detail.  Tlie  .'^trife  lias  continued  lietween 
the  two  tendencies,  between  which  the  legislators  of  1808  wished 
to  establish  a  ilurablc  compromi;«.-  and  a  dvfinitc  equilibrium. 
Althoufih  tht're  eould  he  no  c[iiestion  of  new  conquests  for  the  pro- 
cedure of  the  past,  although  the  ground  jnelded  by  it  was  definitely 
lost,  the  spirit  of  free  defense  way  bourn!  to  insinuate  itself  at  those 
points  where  it  had  not  been  able  to  penetrate  in  1808.  The  dis- 
ciuKidii  has.  in  fact,  ciintiiiued  ever  Kinee.  in  prvss  and  in  parlia- 
ment, in  books  and  in  speeches.  Thi»  time,  contrary  to  what 
took  place  in  the  !7<X)s,  the  att^tek  has  frequently  been  made  by 
the  criininalisLs;  their  voi(*s  have  befii  loudest  in  favor  of  hu- 
manity and  wise  liberty.  It  Is  siifBdent  to  mention  the  ccle- 
brate<l  and  Iionon-il  names  of  Faii^tin  Hflie  and  d'Ortolan. 

It  must  be  said,  however,  that,  with  tlie  exception  of  certain 
reforui.-!  closirly  cnnnected  with  the  recollection  of  c-clebrattxi 
trJaU.  such  as  the  rehabilitation  in  favor  of  the  dead,  these  de- 
mands have  not  «roused  public  opinion  to  the  point  of  passion. 
The  Kovernnients  which  have  pro]iu»ed  »nd  adopted  auieUoratioiis 
and  rcftvrras  have  yielded  to  scientific  deduction  ratlier  than  to 
the  exijiencies  of  public  opinion.  It  is  ertsy,  we  Iwheve,  to  explain 
this  tranquillity  of  mind,  which  is  by  no  means  indifference.  We 
have  the  trial  by  jury  for  the  graver  infractions;  for  all  of  them 
the  procedure  i.s  public  and  oral  and  the  defense  entirely  free. 
It  is,  therefore,  certain  that  in  law  aiid  in  fact  innocence  can  easily 
triiniiph  before  the  trial  jurisdiction  at  the  etid  of  the  contest. 
^Vbatevcr  may  Iw  the  severity  of  the  exauii nation,  tt  cannot  abolish 
the  Sentiment  of  safety  given  by  the  final  proceedings.  We  shall 
not  describe  the  movement  of  mirKis  as  it  appears  in  the  parlia- 
lDentar>'  debates,  tn  the  press  and  in  Inniks ;  it  is  the  very  environ- 
ment in  which  we  live ;  let  us  point  out  briefly  what  has  l>ei-M  done 
by  legiülatliin,  from  18(JS  to  the  present  time.  W'c  shall  also  note 
the  tendencies  and  the  results  of  judicial  practice  where  they  have 
been  inspinnl  rallier  by  a  jirncral  view  llian  by  the  minute  inter- 
pretation of  authorities ;  judicial  practice  is  everywhere  and  always 
one  of  the  most  puissant  factors  among  lliose  contributing  to  the 
development  of  a  tintion's  luws. 

§  2.  Chang«!  in  Procedure  bsfore  Trial.  ^The  Code  of  Crimi- 
nal Kxumination.  as  we  have  seen.  i.s  composed  of  two  fjuile  dis- 
tinct pan.-*:  the  rules  conccniinf;  the  judgment,  and  those  n-fiu- 
lating  the  examination.  The  former  ought  to  be  more  stable  than 
the  latter;  they  have  derived  little  from  the  institutions  of  the 
past.    One  burrowing,  however,  has  been  made  from  the  most 
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unfortiifiatc  inspiratimi  of  the  Old  RSgime.  The  special  courts. 
Jeswiidaiit-i  of  the  oM  prcv6t»I  jurisdirtions,  foraied  a  dark 
stain  upon  the  Code  of  Criminal  Kx&mination.  They  di<l  not 
dts;tp|)«ir  along  with  the  Empire.  The  (-oiistitutional  charter  of 
Htli  Junu,  ISM,  maiiitaiDed  tht-tu  aä  a  nonnal  inslitutiun.  Article 
^:  "  No  one  can  be  deprived  of  his  natural  judges."  Article 
^i:  "Commissions  and  extraordinary  criiirts  cannot  be  created. 
Vnder  this  dvnominalioii  pr£\'ötat  juriMlictiutia  sre  uot  iucludcd, 
»liould  their  reestablish ment  be  deemed  mtvssai>-."  A  Law  of 
2nth  HeecmljiT,  ISiö,  effectively  org^iinized  prfevölal  courts,  eom- 
poi^ed  of  a  prvaideiit  and  four  judges,  chosen  from  among  the  loein- 
bers  of  the  district  court,  and  of  a  pruvuttt.  taken  from  among  ih«l 
military  or  naval  ofTicers.  huvinR  ihe  rank  of  citlonrl  and  Itein^ 
tiiirty  year»  okl  (Articles  2,  '.i,  and  i).  They  took  cognixance  of  all 
the  crimes  juri^ictiun  of  which  was  conferred  by  the  Code  ou  the 
»pecial  courts,  hm  in  additinii  thereto,  tlietr  jurisdiction  compre- 
hcmhsj  a  great  number  of  iwlitical  offcnsiss  (Articles  S  U)  14),  and 
this  new  jurisdiction  was  the  real  raUon  H'iirv  of  the  institution.' 
The  judgments  rendered  by  these  prfvölal  courts  were  not  sti<- 
crptiblc  of  an.v  review  ;  the  (|ur.-stioN  of  juri:><lictiun  was  aubmittrd 
to  the  chamber  of  arraignments,  which  decided  finally  without 
the  po«uibiltly  of  an  appi-al  to  the  Court  of  Cassfltion  (Articles  45 
and  )}!)).  My  the  name  nicuna  the  a|M.-ciul  courts  tif  the  Ode  of 
Crimiiial  Hxaniliiation  ceaned  to  exist,  and  the  new  pr^vAtjU 
court«  were  not  destined  to  have  a  long  life,  .article  55  and  Inst 
of  tJie  I^w  of  1815  provided  "  that  the  present  law  .shall  cea»e  to 
have  efTect  If  it  has  not  been  renewed  in  the  course  of  the  said  .ws-l 
sion."  Well,  it  was  mit  renewed  ;  at  the  ver>-  opening  nf  tlie  ses-j 
mon.  ou  Tith  NuvemlR-r,  1817,  Louis  XVIII  announced  th4t  he 
«US' not  consider  the  preservation  of  the  pr£vötal  court  aoy  k»Qger 
neeessnrj".  The  charter  of  lS3it  pmhibited  their  reestablishmetit 
forever.  Article  53:  "  No  one  can  be  deprixed  of  his  natural 
judges."  Article  54:  "  Extraordinarj'  commissions  or  excep- 
tional courts  cannot  be  created  under  any  title  or  denomination 
whatever."  On  this  point,  again,  the  Ordinnncc  of  IliTo  finally 
became  a  thin^  of  tlie  past;  henceforward  tlio  pr^vAtol  juri»* 
dictions  belong  but  to  histon'.  The  common  law  jurisdictionn 
remained ;  anirts  of  assizes,  tribunal  of  correctional  ixdicc.  and 
police  cou  rt. 

For  the  procodurc  before  the  Court  of  ,\3sizes  perfection  was  not 
attained  in  iäl)Ö  any  mon-  than  in  1791  and  the  year  IV.    The 

■  Sirey.  "Loia  annoUet,"  I,  p.  931. 
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alterations  made  later  could  not  but  be,  it  is  true,  merely  improve- 
ments in  detail,  but  several  very  important  points  were  retouched. 
The  rules  as  to  putting  questions  to  the  jury  were  altered :  with- 
out returning  to  the  complex  simplifications  of  the  Code  of  Offenses 
and  Punishments,  it  was  decided  that  the  only  question  which, 
according  to  the  Code  of  Criminal  Examination,  could  clear  the 
indictment,  should  be  resolved  into  its  necessary-  elements.'  In 
this  respect  the  practice  of  the  presidents  of  the  Courts  of  Assizes 
preceded  the  law  and  inspired  the  lawmaker. 

Another  reform  assured  the  independence  of  the  jurors  in  their 
voting.  We  have  already  told  how,  according  to  the  Law  of  1791 
and  the  Code  of  Brumaire,  the  jurors  gave  their  opinions  aloud, 
one  by  one.  The  Code  of  Criminal  Examination  did  not  preser\'e 
these  somewhat  spectacular  forms,  but  it  maintained  the  prin- 
ciple of  the  oral  verdict ;  it  did  not  even  isolate  the  jurors  from 
each  other  as  had  been  previously  done.  When  they  had  retired 
into  the  jury  room,  and  the  discussion  was  at  an  end,  the  foreman 
of  the  jury  questioned  them  one  after  another  and  took  down  their 
\replies  (Article  345).  This  method  was  bound  frequently  to  put  a 
jTestraint  upon  timid  dispositions  and  even  falsify  the  voting.  It  was 
changed  b^'.  theXaw.Q£  9th  September,  18.15,  establishing  the  vote 
iby  secret  ballot.  "  It  is  askedj"  said  the  Keeper  of  the  Seals,  in  the 
Committee  Report,  "  why,  when  everything  is  done  among  us  by 
ballot,  it  is  not  allowed  to  the  courts  of  assizes  to  express  one's 
CUvata  cmivictioD,  —  the  proceeding  used  in  elections  at  all 
stages,  and  in  the  making  of  the  laws."  This  new  method  of  ballot 
was  affirmed  and  detailed  in  the  Law  of  13th  May,  1836. 

In  1832  the  jurj'  acquires  a  new  power,  that  of  taking  into  con- 
sideration extenuating  circumstances  in  favor  of  accused  persons 
(Article  341).  This  reform,  of  prime  importance,  concerns  crimi- 
nal law  more  than  it  does  criminal  procedure.  However,  we  ought 
to  remark  that  it  was  a  partial  lowering  of  that  barrier  which  it 
was  desired  to  raise  between  the  fact,  left  to  the  jur>',  and  the 
question  of  punishment,  resen-ed  for  the  magistrates.  In  grant- 
ing extenuating  circumstances  the  jury  are  often  swayed  by  the 
severity  of  the  punishment :  this  is  a  tendency  which  could  not 
be  prevented ;  moreover,  the  Keeper  of  the  Seals,  in  presenting 
the  Committee  Report,  recognized  to  a  certain  extent  the  law- 
fulness of  such  verdicts.  "  Undoubtedly,"  he  said,  "  the  opinion 
of  the  jurj' will  be  found  to  be  sometimes  affected  by  the  considera- 

'  I^w  of  9th  September.  1835  (Mew  Art.  345  of  the  Code  of  Criminal 
KxaminatioQ) ;   Law  of  13th  May,  1836. 
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tion  of  the  srvrrity  of  the  punishnn-nt;  Init  the  iiifiueiKT  »if  that 
toiusidcmtiou  taiiiiot  l>e  totally  avoided.  It  is  better  to  allow  the 
jury  some  iHtitud«.'  than  to  expose  ourselves  to  having  the  accused 
freed  entirely  without  punishment,  and  tn  allow  Üiv  dangerous 
doctrine  of  uiuiiipoi^Dcc  to  be  sanctioned."'  Force  of  cimim- 
stan^x'»  hafHed  tlu-  pivconccivcd  ideiks  «t  first  included  in  the  luw. 

On  two  pomtt  niimennis  (.'haiini's  tmik  place,  ttie  lejiiilalure 
wavering  between  contrary  tendencies,  llicsc  two  jmints  were 
the  composilioii  of  the  jurj',  and  the  majority  by  which  it  must 
render  its  vi'r«lift  of  eimdemnatiun.  Eveo'  time,  so  to  speak, 
that  the  guvernment  uiidcrgoeä  &  notttbic.chan^,  u  ucu.laü-is 
made  tü~arter  Üie  coin|josi.tion  of  the  jury.  Thus  there  eame  in 
sucoessiotTthe  Law  of  2d  Ma}-.  1827.  the  Decree  of  Tth  .\ngust. 
ima,  the  Law  of  -ItU  June.  1853,  the  Decree  of  lUh  October, 
rS70,'anVIÜieTjiwor21stXoyctnberj  IS72.  These  frequent  altera 
ations,  the  result  of  current  p<ilitirs  and  clianges,  should  not  sur- 
prise US.  Uoiuaa  history  preseala  the  same  apcetacle  at  the  time 
of  the  "  quxestioncs  perpetuas  " :  the  senators  and  the  "  cquite«  " 
dispute  the  right  tn  sit  on  the  (Timinal  jury ;  the  chanites  bnniKht 
about  in  the  choice  of  jurors  are  a  triumph  for  one  of  the  psrtics ; 
and  the  laws  sucix'ed  eaeh  uther  ut  short  intervals,  all  tinged  with 
a  p<ditical  character.*  We  shall  not  enter  into  details  at  this 
point.  Let  us  oiilj'  saj-  that  »inoe  Üie  Law  of  1S27  there  is  one 
[Dorc  stage  in  the  operations  which  ought  to  r»wult  in  the  petty 
jury.  This  law  in  effect  ereated  an  annua!  jury  li»t.  from  which 
the  session  liäts  are  no  longer  chosen,  but  drawn  by  lot,  fifteen 
da^'S  before  the  opening  of  the  a:<aizes.  Tliis  was  a  happy  erea- 
tion,  whioh  has  always  existed  since  tliat  time,  and  which  even, 
in  the  more  recent  laws,  has  caused  the  general  list,  hrnccftjrih 
useless,  to  be  set  aside.  What  has  varied^  and  will  undoubtedly 
vary  again,  is  ilie  choice  of  autlioritics  charged  with  drawing  up 
this  list  every  year. 

The  legislature  of  180S  had  adopted  for  the  decisions  of  the  jury 
the  priiR'ipli*  of  a  mere  raujority.  but  it  had  not  openly  pHK'laimwJ 
it,  and  bad  [-iiiutiluted  an  illogical  and  ittmpiicatcü  syatcm  which 
oould  jD^Jnat.  Th«  Law  of  4th  March,  1831,  abolished  thi» 
anomaly.  It  provided  no  longer  "tliat  the  judges  of  xhv  law 
ahouldtake  part  in  tlic  dcclaruliuu  of  tin;  fact  " ;  but  it  jrovid«,"«! 

>  Sirty.  "LoH  annot^M."  II.  p.  126. 

*  It  rapgal«)  lb<-  Imw  of  1853,  and  «Katn  i>nt  in  forpe  tbe  Dwsrmvf  1MB. 

'  S«>G«A,  "<V»cliiphl"<li«  rflniiwhfn  <'riiiiin»lprocci««w,"  p.  196 •!«•«. 
Zvrnp!,  "Dtw  Crimiitftlrvebl  dvr  roniiM-hiMi  K(i publik " ;  Zwelt«t  Baail : 
"  Dip  th'tiwurcericlil«." 
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that  the  dwiacrn  of  the  jury  shnuld  not  convict  the  acciwi»! 
except  by  a  majority  of  more  tlian  seven  votes.  This  was  a 
partial  return  to  ttc  prmoiplL*»  ol  the  Laws  of  1791  und  tlii-yt-ar 
IV ;  and  it  was  ;irantiiij»  »«'uüc*!  pprsoiis  a  daiifi^raiiü  favor.  Very 
soou.  tlitTefure,  a  reaction  set  in,  and  the  Law  of  yth  Mardi, 
1S35,  pfvstablishvd  llic  nilc  of  llie  nuTt-  riiajorily :  "  It  i.s  ask«)," 
said  the  Keeper  of  the  Seals,  "  why,  in  a  Rovenimcnt  by  majori- 
ties, it  was  in  the  minority  that  the  right  of  deciding  ujkhi  the 
It/f  Mild  tlie  possessions  of  the  eili»ens  was  left."'  In  I84K  a 
new  oscillation  of  the  pendulum  took  place  in  a  contrary  direc- 
tion ;  there  were  even  two  laws  pas-scd  upon  this  jKiiiit  in  tlie 
same  year.  A  first  Deeree  i>f  6th  Marcli,  IS-IS,  destined  tnje|»cal 
tlic  famous  I-awa  of  September,  1S35,  deeidod,  in  Article  4  :  "  A, 
ämWctinn  sliall  rctiuirc  a  majority  nf  nine  votc»;^  the  deciäon 
of  the  jurj"  ahall,  to  be  valid,  bear  these  words:  'Yes,  the  ac- 
cused  is  guilty,  by  u  majority  of  more  than  eiglit  Votes.' " 
The  preamble  declares  "  that  the  ciinvictioii  by  the  jury  by  a 
mere  majority  is  a  provision  wliidi  has  the  disapproval  at  once 
Iti  phlloaophy  an<r_liuinanily,  and  which  b  ill  direct  opiKisition 
to  ail  the  priiu-i]ili-s  laid  down  by  our  various  National  As- 
semblics."  lint  on  lath  October  another  Decree,  passed  by  the 
Constituent  Agst'iubly  ujwn  the  nrport  of  M.  Creniicux,  n-duceil 
the  majority  nec-essary  for  coiivielion  to  dßht  votes.  Finally, 
tlie~taw  of  lUth  June,  18Ö3,  again  amending  Article  M7  of  the 
Code  of  Crimiiud  Kxaniiuution.  n-i-stablished  the  principle  of  tlie 
mere  majority,  allowinn  tlie  court,  in  .\rticlc  S.'')2.  to  "transfer 
to  subsequent  assiites  a  case  where  it  was  convinced  of  tlie  commis- 
Mon  by  the  jiiri'  nf  a  judieiiil  error."  ^  It  is  not  likely  that  such 
a  wise  rule,  one  that  holds  the  balance  «]ual  between  the  accused 
and  the  sncicty  aci'usinc  him  will  hi*  abandoned  in  tlie  future; 
it  has  now  been  long  sanctioned  by  exjK'rioiice,  and  It  may  be  said 
to  have  passed  into  our  customs, 

'The  lj>w  of  IS3J1,  howovpr,  importwl  a  portricliou,  viorj-  »lieht,  it  i> 
true.  Am('adineArt.352,  ln»t.  Crim.,  vrhkb,  in  the  cwwgf  un  allirinativ« 
vcrdtiil,  «llrjwi.i  ihe  judc":-,  if  they  wcni  unaaimounly  of  i>ptiii<in  ili&t  Uio 
ntry  wan' miitiiki'i)  ii|iim  ttn-  Tncrils,  Ui  adjitum  Mieeaae  I« SUüthi-r Mission. 
It  wlds:  "Wlifii  ihe  wi-iimiI  »hall  jj&vi*  bitrn  (Ic^'lnrod  guilty  hy  a  men 
majority  only  (wlikh  tlw-  jury  must  d^ielaroi  it  will  bo  sullleieDt  that  the 
majority  of  tlic  judsi-'"  »ti-  or  upinioii  that  th»  Jud^iiicut  should  hp  »m^ 
poudei]  und  ili>*  vmc  adjuunu-d  to  lliv  follovrini;  »ei*iou,  id  ordt-r  tliul  thin 
modifloalioD  be  ordered  by  the  court." 

'  Tho  "  Expo»^  dwt  motif»"  wid  :  "Tiiii:  ■witiinu  innovalian  is  not  ooe 
ill  it<ality.  tor  the  sixty  yoarc  that  the  jury  ha.*  ixvu  in  i-xintt-nw  in  our 
country  it  kau  nol  opcrät^Hl  with  npircilie  inatwriiiin  ttir  verdioid  of  Ktiüly 
nxucpl  duriiuc  fourlven  yeaw:  it  lia»  o|»*raUHl  during  furly-six  ywara  vfilh 
a  voKxn  majwrily."    Sirty,  "Loi*  annoKi«.-»,"  18.j3.  p.  ö7. 

Ö33 


* 


S  2]  PROCEDURE   SINCE   THE   FRENCH   REVOLUTION     [Part  HI 

To  finish  with  the  legislative  amendments,  which  the  organiza- 
tion of  the  jury  has  undergone,  let  us  say  that  a  recent  Law  ol 
19th  June,  1881,'  has  suppressed  the  summing  up  made  by  the 
president  of  the  Court  of  Assizes  after  the  close  of  the  parties' 
cases.  This  is  a  reform  in  favor  of  which  a  strong  current  of  public 
opinion  had  set  in  for  a  long  time.  This  summing  up,  which  ought 
to  present  a  faithful  picture  of  the  case,  did  not  always  represent 
fairly  the  prosecution  and  the  defense.  From  an  unconscious 
esprit  de  corps,  from  that  professional  sentiment  which  formerly 
rendered  the  judges  of  the  Toumelle  unfavorable  to  the  defense, 
the  president,  however  strong  might  be  his  desire  to  prove  himself 
impartial,  too  often  became  the  auxiliarj'  of  the  attorney-general. 
The  summing  up  was  sometimes  an  amplification  of  the  requisi- 
tion of  the  public  prosecutor.  The  prosecution  and  the  defense 
were  probably  hot  on  an  equal  footing  when,  at  the  moment  when 
those  waverings  which  precede  difficult  decisions  were  taking  place 
in  the  minds  of  the  jurors,  the  president  threw  the  weight  of  his 
high  authority  into  the  scale.  Con^'crseiy,  moreover,  it  may  be 
said  that  the  jurors,  now  accustomed  to  their  duties,  had  their 
minds  made  up  at  the  close  of  the  trial,  and  that  they  listened 
impatiently  to  a  summing  up,  which  prolonged  their  session,  and 
delayed  the  decisive  moment  when  tlie  verdict  was  to  be  decided 
on  and  announced. 

If  it  is  now  asked  how  in  judicial  practice  the  rules  of  procedure 
before  the  assize  courts  have  been  applied,  we  find  first  of  all  that 
it  has  maintained  with  the  greatest  rigor  the  necessary  formalities 
in  the  procedure  by  jury :  the  forms  are  here  one  of  the  principal 
safeguards.  The  Supreme  Court,  enlarging  in  a  spirit  of  justice 
the  scope  of  nullities,  declares  to  be  error  the  omission  of  any  for- 
mality which  is  really  material  to  the  defense,  even  wlicn  the  law 
shall  not  have  prescribed  It  on  pain  of  nullity.  But  on  the  other 
hand,  judicial  practice  has  introduced  to  a  ratlier  large  extent  the 
use  of  written  depositions  l>efore  the  ,\ssize  Courts.  AVe  have 
seen  with  what  care  the  Legislature  of  1791  and  the  year  IV  with- 
drew from  the  eyes  of  the  jury  the  written  depositions  taken  in 
the  preliminary  examination  ;  not  only  was  it  forbidden  to  submit 
these  documents  to  them,  but  also,  witlt  some  exceptions,  to  have 
them  read  to  tliem.  Tlie  Code  of  18(18,  wliilc  it  was  less  precise 
an<l  less  strict,  had  not  rejecteti  this  tradition,  as  we  have  shown 

'  KfW  Article  ;{4fi,  Inst.  Crim. :  "The  president,  ofttT  Ihc  clost'  of  the 
trial,  cannot,  on  pain  oF  iiuility.  sum  up  iW  pli'udings  of  ibi'  nrostvutioa 
and  tlic  d(.'ft:n:so."  In  Bol^uui  Ibis  suiiiiuing  up  was  atwlisiit-a  by  Deercu 
of  4th  July.  1S31. 
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above.  Judicial  practice,  on  the  contrary,  decided  that  the  presi- 
dent, by  virtue  of  his  discretionary  power,  could  always  let  the 
jury  have  a  perusal  of  the  written  depositions.  This  law  of  the 
courts,  established  at  an  early  date,'  has  been  kept  up  in  a 
consistent  fashion.  Originally  the  wording  of  the  decisions  seemed 
to  restrict  it  to  the  case  where  the  witness  could  not  be  cited  or 
appear  by  reason  of  "  force  majeure,"  but  the  same  principle  was 
in  course  of  time  applied  to  the  case  where  the  witness  might  have, 
but  had  not  been,  cited ;  whether  the  witness  was  present  or  ab- 
sent, the  president  could  cause  his  deposition  to  be  read.^  This 
is  a  practice  well  established  to-day,  and  one  which  raises  no  pro- 
test ;  it  gives  the  defense  the  same  assistance  as  the  prosecution. 
Besides,  although  formerly  the  employment  of  written  documents 
had  been  so  carefully  prohibited  before  the  jury,  it  was  in  the 
fear  that  by  this  means  the  doctrine  of  legal  proofs  would  be  re- 
formed of  its  own  accord.  It  is  easy  to  see  that  this  fear  was 
groundless.  The  system  of  moral  proofs  is  enjoined  by  public 
opinion  still  more  than  by  law. 

In  the  procedure  before  the  courts  of  correctional  police,  writ- 
ten proof  gained  much  more  ground,  and  that  by  virtue  even 
of  an  express  law.  The  organization  of  the  appellate  jurisdiction 
in  correctional  matters  was  in  1808  illogical  and  extravagant; 
it  could  only  be  justified  by  the  difficulty  of  communication  at 
that  period.  Some  appeals  only  (those  of  the  department  where 
the  court  sat)  were  brought  before  the  Court  of  Appeal ;  the 
others  were  brought  before  the  court  of  the  chief  seat  of  the  depart- 
ment ;  several  to  the  court  of  the  chief  seat  of  an  adjacent  depart- 
ment. There  was  neither  harmony  nor  true  hierarchy,  and 
historically  as  well,  as  logically  a  wisely  constructed  hierarchy  ap- 
pears to  be  one  of  the  natural  conditions  of  the  appeal.  The  Law 
jof  13th  June,  1856,  abolished  these  anomalies.  According  to  the 
[new  Article  201  of  the  Code  of  Criminal  Examination,  the  appeal 
Jbhould  always  be  brought  before  the  court.  But,  in  spite  of  the 
}gtea,t  development  of  the  means  of  communication,  this  led  to 
/  making  rather  difficult  and  verj'  costly  the  appearance  of  the 
V'  witnesses  before  the  Court  of  Appeal.  In  the  old  state  of  things 
they  usually  appeared  only  in  the  trial  court,  and  the  judges  of 

'See  Cass.,  10th  January.  X817;  Cass-,  9th  April,  1818  {Sirey,  "CoUect. 
nouv.,"  vol.  1,  p.  463). 

*  The  law,  however,  retains  the  rule  according  to  which  the  dominant 
characteHstiA  ia  that  the  proceedings  are  oral ;  so  that  when  a  witness  ap- 
pears and  testifies  before  the  jury,  the  reading  of  his  written  deposition 
cannot  be  made  to  precede  his  oral  deposition.  Cass.,  i2th  September, 
1867  (Sircy,  68,  I,  319). 
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«H)cal  docHlwl  ncc.nlinp  to  the  note^  «f  UearinR.  taken  by  Uie 
clerk  of  roiirt  in  .'oiilonnity  witli  Articles  löli  and  IMJ  o(  the  Cod« 
of  Criminal  K:(amiiiati..ii.     In  \Sr^>  thus  fart  v«s  stated  ^  the 
I^slativc  UiKiy  by  the  n-portcr  of  tin-  Law.  M.  Nogcnt  feaint- 
Uiirciit:    "Th'evitnosws  un«  ahvays  heard  in  the  trial  court; 
lM-r..re  thi'  magistnitc-^  eharg.r<l  witli  the  appr«!    thnr    hcftring 
is  alwuv»  oxccpiional  hi   pmcticc."'     I  h'ncpforward    this    prac- 
titeroutdiiolonRorheuUiniini    What  wu.s  Ui  be  doner    Accept 
the  nceessitv  and  tht-  fart  and.  .>iiice  the  jiwlges  would  most  often 
judge  upon  ih*-  notes  of  heannfe^  ^<^<'  that  they  were  cornple 
and  faithful.     This  was  rather  difficCtit  to  manage,  the  task  bcii 
troublesome  to  the  clerk»  of  .-oiirt.     ""l^'  «'"'•'  t'"^/  '"»'■'*  ^"®" 
cteiit  and  complete  notes?     Nothing  but  Ät:n<*Kr'il'''>'  cou^  keep 
up  with  the  tostimonv.    Any  other  methodV-i'W^tl  hoi>d««sly 
behind,     (h.  into  the  ct)urt-roüm  and  observe  tB^  ^•'«'■''  <>'  *;°"'^' 
be  13  attentive;  abeorbed;  he  glances  from  the  dV'"'|'S  *'*"'^* 
to  the  pji|K-r  «irtn  hi»  dftik.    Tlie  testimony  Ims  hS™ly  reatbi-d 
his  car  In-fure  he  is  writing  as  fust  as  he  can.  .  .  .    W**     "  '^"*' 
on,  huwevcr,  without  anybody  concerning  IdniseU  wit 
Noltody  comes  to  hi.'i  assistance.     He  \iiu<  a  great  deal 
A^'hen  the  bearing  is  at  an  end  his  8uni]uar\'  note«  are  ri 
blanks,  gaps,  and  contractions.    The  summary  notes  s 
all  event.-«  present  all  the  «client  sides  of  the  or»!  <l<-po>iti<i 
they  rarely  do  so.     I'nder  tiie  bill,  however,  onil  depo: 
hwinrrly  »u  rare  before  the  amrt,  will  hwsinie  rarer  still. 
coiiM^menee  of  this  is  evident ;    the  notes  of  the  evidenec 
aec|inre  n  greater  importance;    consequently  they  must  l>e 
proved." '    To  acbie^-e  that  this  ia  what  was  done.    Article 
as  amended,  contains  the  following  provisions:    "The  ch-rk 
court  will  take  notes  of  the  stiitemeuls  of  tlie  witnesses  and  tb', 
re|diea  of  Üie  accused.    The  clerk's  notes  will  be  rolifieil  by  th 
presi<lent  within  three  d»ya  nfter  the  ren<leriiip  of  the  jii<lpment.' 
It  was.  ihen'fore.  no  longer  the  i>rinni>al  statement  (Article  I 'i"i 
but  all  the  »tatetnents  of  the  Tritnesses,  and,  furthermore,  those  o 
the  afX'iisttJ,  that  the  clerk  must  take  notes  of.  and  the  president's 
certUieate  guarantee<l  the  faithfulness  of  these  notes.    An  amend- 
ment was  pn-sented  by  51. 1'icard.  asking  tluit  the  notes  should  I« 
communieatcl  to  the  defense,  which  sliould  l»e  entitled  to  exiimine 
them.  and.  if  need  be,  make  a  protest,  but  this  was  not  con^dered 
by  the  State**  Conncil. 

)  Stnv.  "LoU  aniMt&>«."  ISSG.  p.  S». 

*  Rvport  of  M.  ttoftnl  SaM-LatrenI .-  Sirty. "  Lam  umot^M,"  1836.  p.  89. 
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A  prior  liQw,  timt  of  30th  Juniinry,  1851,  iipnn  juclirinl  assbt-  i 
ance,  Imil  n'tulerwl  the  (U-feuse  Iwfnre  the  cnurt  of  correct ioiuJ 
police  easier  for  llie  Recused.  Accnrding  to  Article  29.  "  the  presi-  | 
dents  of  the  corrcctiuiiul  court  slmll  uppuiiit  an  oiBoial  ik-fcndrr, 
to  accused  persons  pptvsecuted  at  the  request  of  the  public  prosp-f 
<'Utor,  or  deUiined  pending  trinl,  whpn  tJiey  dpniand  it,  and  when 
their  poverty  shall  he  establiälied  eitJier  by  tlie  dueuments  referred 
t<i  in  Arlielc  10,  or  any  other  documents."  This  sutne  Law,  in 
tile  fnllowiiig  Article,  rendered  it  «lsi>  |»>si<iblv  for  indit^ent  accused 
persons  to  have  witnesses  cited  for  the  defense,  although  they  ar^_ 
not  able  to  defray  the  expenses  of  the  citation.  Up  to  that  time 
the  indigent  accused  had  but  one  resource,  to  ask  the  public 
prosecutor  of  his  good  will  to  cause  the  witnesses  pointed  out  by 
him  to  be  cited  (Article  li'2\)}  Twn  methods  of  recourse  In 
«riminai  and  correctional  matters  were  enlarged  or  rendered 
wsier.  The  Law  of  2iHh  June,  lSfi8,  amending  Article  443  and 
the  folIiiwiiiK  Articles  of  the  Ci»de  of  Criminal  Kxaniinatiun,  pri>- 
vided  that  the  appeal  for  revision,  ia  the  three  cases  where  the 
Code  admits  it,  could  be  hwliied  after  tlie  decease  of  the  oon- 
demne<I  in  order  to  rehabilitate  bis  memory  ;  it  makes  this  method 
of  recourse  available  to  those  condemned  to  correctional  puniäh- 
inentx  when  the  punishment  is  "  imjiriHininent  or  total  or  {urtial 
deprivation  of  civil,  civic,  and  family  rights."  Quite  recently  a 
Law  of  IJStli  und  3Üth  June.  1S77,  «mending  Articles  i'20  and  431 
erf  the  Code  of  Criminal  Ksamination.  dispenses  witli  the  "  mise 
en  itat  "  of  the  person  condemned  to  n  punishment  depriving  him 
of  his  liberty,  who  lodjp-s  an  appeal  to  the  Court  of  Cassation, 
when  the  duration  of  the  punishment  does  not  exceed  sbc  months; 
it  also  dispenses,  in  the  same  case,  widi  the  pa>iQent  of  the  fine 
by  any  one  "  condemned  to  a  correctional  or  police  punishment 
entailing  deprivation  of  liberty."  This  necessity,  always  imposed' 
by  the  "  mise  en  etat,"  was  a  tradition  of  the  old  law, 

'  '■  Tlie  presidents  of  Ihe  courts  or  tv-nhen  and  thf  prfsuli-ntJ«  of  the  por- 
mrtional  tributinis  f»n.  cvrn  hcfuni  the  Hftv  tixcrl  tor  Ihc  hf^nrios.  ordfT  th« 
«^itAtinn  of  the  n'itnriis(>s  wlio  shall  he  inili<TiLl(id  lu  tlii'ni  K^v  tnn  indigf^nt 
mNTUsi'il,  whcrt'  tlip  teoliiuüuy  of  thpn«  wilutrme«  almli  be  dn-iurd  ui«.fiU 
for  till-  itisouvery  of  ihe  trulh.  All  «rod  ue  I  ions  and  authvmitwtiuu  uf 
«ItK-'umt'iitu  esti  iiki-wi»e  be  ordtred  oJTIi'inlly," 

'  Ai  Ifiast  whiiicver  the  punishment  corned  deprivfttion  of  liberty  for 
an;  length  of  time  («W  Article  421 }.  Alone  with  lliese  Hbetal  Laws  one 
may  be  eited  whieh  appears  harsh  :  namely,  tltat  of  Slli  Si<nl«mb«'.  1835, 
wliieh  allawx  of  the  expulsion  from  the  hcannn  of  aeeusen  jiwxon*  whj>. 
"by  ni><ftn«  of  outcrimor  any  othi>r  mi-niin  lik^lj'  to  (>aiiu<  «Itstiiriinnoi^  shnll 
olislntcl  thf- course  of  funtiiT."  and  whii'h.  liowovi-r.  d<>clan-Tt  llial  iLcy  will 
lit-  tried  euiif run  lull  v<-ly  in  thi*  Miiur  way  as  tliote  wlm  rt'futw  lu  &)i|>Fur. 
Ibis,  at  tirst  alglil,  rueulle  tlie  pntoeoding«  of  tli«  aneieiLl  law  against  f«^- 
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We  have  seen  above  that  the  Code  of  1808  had  preserved  in 
the  clearest  fashion  the  principle  of  rea  judicata,  and  the  Hberatory 
effect  of  the  acquittal  pronounced  by  the  Court  of  Assizes.  It 
is  expedient  to  point  out  how  the  courts  in  genera!  construed 
Article  360  of  the  Code  of  Criminal  Examination.  Under  the 
rule  of  the  Code  of  Brumaire,  it  was  provided  that  the  effect  of 
the  acquittal  was  to  wipe  out  at  once  all  the  penal  qualifications 
of  which  the  fact  was  susceptible,  even  those  which  had  transformed 
it  into  a  simple  misdemeanor,  by  the  elimination  or  the  modifica- 
tion of  some  of  its  elements.  It  is  true  that,  on  the  other  hand, 
the  Code  of  OfTenses  and  Punishments  ordered  the  president  to 
put  to  the  jury  the  questions  resulting  from  the  trial  which  might 
modify  the  gravity  of  the  charge.'  Under  the  rule  of  the  Code  of 
Criminal  Examination  was  this  tradition  to  be  followed,  or  was  it, 
on  the  contrarj',  to  be  provided  that,  after  acquittal  in  the  Court 
of  Assizes,  the  accused  might  be  prosecuted  before  the  court  of 
correctional  police  for  the  same  act,  differently  named  and  trans- 
formed into  a  misdemeanor  ?  The  question  was  not  long  in  arising 
before  the  Supreme  Court.  On  27th  August,  1812,  the  Court  of 
Toulouse  rendered  a  decree  sustaining  the  prior  rulings,  "  con- 
sidering that  the  new  Code  of  Criminal  Examination  has  not  in 
this  respect  made  any  change  upon  the  maxim  '  non  bis  in  idem  ' ; 
it  had  but  substituted  a  chamber  of  accusation  for  the  grand  jury, 
and  nothing  prevents  the  president  of  the  assizes  from  putting 
questions  arising  in  the  course  of  the  trial."*  But  this  doctrine 
was  warmly  contested  by  Merlin,  in  the  sitting  of  the  Criminal 
Cliumber  (»f  29th  Octoljer,  1812,  and  in  conformity  with  his 
motion  the  contran,"  theory  was  adopted  by  the  Resolution  of 
29tli  Octobcr,  1S12:  "  be  it  understood  tliat  according  to  Articles 
.'574  and  iJ7'J  of  the  Code  of  Offenses  and  Punishments,  the  ques- 
tions which  were  submitted  to  the  trial  jury  must  necessarily 
relate  not  onl>'  to  the  fact  wliicli  was  tlie  subject  of  the  indictment, 
but  also  to  all  the  circumstances  wliicli,  according  to  the  trial  or 
the  aicused's  dcffnse.  could  miHlify  the  gravity  of  the  deed,  even 
thougli  they  chaiige<l  its  character;  that  in  this  way  under  the 
rule  of  this  hnv,  tlie  acquittal  pnnnHinced  in  favor  of  an  accused 
must  absiiliitcly  free  liini  from  all  prosecution,  on  account  of  the 

vTilnnj  miilts.  but  tili?*  com  pari  son   is  hardly  appropriate.     Tho  Law  of 

IXm  applies  only  (o  aci/URrd  ptTsons  who  aro  in  a  staU«  of  op^n  and  violi'Ol. 

rt'lii'llioii  ajrain-^l  'If  court,  when  it  takes  numerous  precautions  to  compt'l 

tht'in  to  follow  till'  fimrsi'  of  thi'  proci't-diiiKs. 

'  Sfc  CiiKx..  .jih  February.  ISO«:  .Sin;/,  ■■Collctit.  nouv.."    II,  p.  484, 
•Merlin,  " Ili'iKTtoiru,  additions.     Nobis  in  idem.  No.  V  bis." 
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act  charged,  and  also  on  account  of  all  its  modifications,  and  all 
the  features  of  criminality  of  which  it  might  be  susceptible ;  but 
that  the  Code  of  Criminal  Examination,  by  establishing  other 
rules,  has  necessarily  restricted  this  principle." '  This  Resolu- 
tion settled  the  judicial  law  on  this  point,  which  has  not  varied 
since.  This  solution  is  probably  regrettable,  and  with  difficulty 
reconcilable  with  the  broad  and  absolute  terms  of  Article  360; 
but  it  must  be  acknowledged  that  it  rests  upon  a  very  strong 
juridical  reasoning ;  ^  and  if  it  should  ever  be  abolished  by  a  law,' 
such  B  law  must  logically  at  the  same  time  impose  upon  the  presi- 
dent the  obligation  of  putting  to  the  jury  the  svhsidiary  questions 
resulting  from  the  trial. 

§  3.  Cbanges  in  tba  Preliminary  CxuninAtion.  —  The  prelimi- 
nary examination  was  the  part  of  the  Code  of  Criminal  Examina- 
tion most  open  to  criticism ;  and  important  reforms  had  been 
already  carried  out  in  regard  thereto,  and  others,  more  important 
still,  are  in  preparation.  But  before  approaching  the  recital  of 
these  reforms  and  the  investigation  of  these  plans,  let  us  see  whether 
judidal  law  had  in  any  way  modified  the  system  established  by 
the  legislature  of  1808.  The  Courts  had  been  able  to  do  only 
one  single  thing :  to  open  to  the  accused  a  recourse  before  the 
Chamber  of  Accusation  against  the  orders  of  the  Council  Chamber, 
or  against  those  of  the  examining  judge,  where  the  law  had  not 
granted  it  to  him  expressly,  but  had  not  absolutely  refused  it. 
In  efTect,  it  did  something  of  the  same  kind  in  favor  of  the  public 
prosecutor.  The  Code  had  not  allowed  to  the  public  prosecutor 
and  the  civil  party  an  appeal  from  the  order  of  the  Council  Cham- 
ber except  in  a  single  case,  namely,  when  this  order  set  the  accused 
at  liberty,*  But  the  Courts  did  not  hesitate  to  enlarge  this 
provision  and  to  give- to  the  public  prosecutor  the  right  of  appeal 
in  every  case;*  they  relied  upon  the  principle  that  in  criminal 
matters  appeal  is  a  matter  of    right.     "  Is  it  necessary,"  said 

'  Merlin,  "Repertoire,"  loe.  cil. 

•  "If  the  president  of  the  Court  of  Assizes,"  said  Merlin,  "ought  not  to 
have  iDterrogated  the  jury  upon  this  point,  it  is  very  clear  that  the  accused 
cannot  be  deemed  to  ha\-e  been  put  to  trial  upon  this  point  before  the 
jury." 

'  A  bill  for  this  purpose  was  submitted  to  the  Chamber  of  Deputies. 

'Old  Article  135:  "When  the  release  of  the  accused  shall  be  ordered 
conformably  t«  Articles  128,  129,  and  131  above,  the  imperial  attorney 
or  the  private  prosecutor  shall  be  entitled  to  oppose  hia  release." 

'  See  Cass.,  25th  October.  1811  (Sircy.  "Collect,  nouv.,"  III.  1,  p.  414) ; 
Cass.,  20th  Junp,  1812  (•Collect,  nouv.,*'  IV,  I.  p.  128) ;  Cass..  19th  March, 
1813  ("Collect,  nouv.."  IV.  I,  p.  308) ;  Cass.,  29th  October.  1813  ("Collect, 
nouv.."  IV,  1,  p.  308) ;  Cass.,  29th  October,  1813  ("Collect,  nouv.,"  IV, 
I,  p.  4.54). 
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Merlin  in  his  mntion,  "  that  this  order  be  exprc*üy  ranked  by  the 
Code  of  Criminal  Kxamiiiation  in  the  class  of  tlii»e  which  air 
»usw|»til)Ie  of  appeal?  Certainly  not.  It  i»  sufficient  that  tt 
be  not  except«!  from  it,  and  why?  Because  tliis  power  to 
attack  all  the  actx  of  the  Council  Chamber  of  the  court  uf  the 
first  iustaofe  is  a  matter  of  common  law."  He  had  fi.jrnM-rty 
»iiltl :  "  It  is  tiot  ati  up)>eal,  properly  »n  ciiIImI.  It  i<i  a  method 
intnxluced  for  the  saow  imrpose  as  the  appeal."'  Dut  if  this 
were  so,  must  not  the  same  right  of  apfx^nl  l>c  given  to  the 
uvcused  ?  "  It  may  be  said  for  the  affirmative,"  declanMl  Merlin 
in  another  matter  where  ihis  question  presented  itself.  "  tJi&t 
there  b  no  Article  of  the  Cixlc  of  Crimhiul  Examination  allowintc 
the  accused  to  protest  to  the  jiidge  »gaitust  an  order  of  this  nature ; 
no  more  is  there  any  which  forbids  him.  which  interdicts  him  from 
Üiis  method,  ultiiouKh  it  ia  open  to  his  adversaries,  wttich  destroys 
all  eijuality  between  him  and  his  adversaries  .  ,  .  that,  besides. 
the  recourse  to  the  superior  ju<lge  against  the  orders  of  the  first 
judges  ia  a  matter  of  conuuou  right,  and  it  ia  upou  this  principle 
that  you  have  relied  in  the  Uesolutiuii  passed  by  you  i>n  SRth 
Oetoher  last,  determining,  tuitwithstanding  the  üilence  of  Article 
135,  that  the  orders  which  are  sent  to  the  correctional  police  in  the 
ease  proWdcd  for  by  Article  I'M)  are  subject  to  appeal."  How- 
ever, the  eminent  jiiriscnnsnlt  finds  u  reason  for  refusing  to  tiie 
accused  the  right  of  lodging  appeal:  "  llie  common  law."  he 
continues,  "  is  that  the  preliminary'  jud^ment^  are  not  subject 
to  appeal.  It  is,  therefore.  i-onformiiiK  to  the  conmifni  law  to  re- 
fu.sc  to  the  Bccu.scii  the  power  of  protesting  against  the  order 
sending  him  to  the  correi-tioiial  police."  '  Probably,  as  a  matter 
of  good  logic,  it  would  have  been  posable  by  the  same  reniioniajc 
to  deny  the  appeal  nf  the  pnhlir  pro^irmtor;  but.  however  that 
may  lie,  MerlinV  argument  triiiniphetl,  and  the  Supreme  Court 
derided  that  "  the  method  of  appeal  is  not  open  to  the  accused 
against  the  nnlcr  truiiNferring  him  to  the  correctional  court, 
that  this  right  1>cloiigs  only  to  the  public  prosecutor  and  the 
civil  party."'  For  a  stronger  reason  it  was  determined  that 
the  oMers  of  the  examining  judge  were  not.  except  fur  a  juris- 

■  MMin,  "  R^p«rt.  addlt."  Appeal  rrom  ad  Ordinani!«  of  th«  Coiltiei] 
Chamber.  K».  II. 

*  thid..  "tUiMTt.  wldit."  AppcttI  from  an  Ordiaanoe  of  tb«  Connnll 
Cbamber.  No.  IX. 

•C«w..  2(hh  DeeeoibtT.  1813  {Sirt^.  ■'CoUwjt.  nouv.,"  IV,  t.  p.  497); 
—  Tow-,  7th  Xovenil«*.  1810  iSirtji.  "Collwt.  nouv.."  V,  I.  p.  3*4):  — 
GreooUe.  29th  Marrb.  1834  (Sirrir.  34,  2.  441);  — Lyotu.SUl  January, 
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<liotional  cause,  cujiabk*  of  attack  t>y  appeal  on  tlie  part  of  the 
accused.* 

The  revision  of  our  Criminal  Codes  in  1 832,  so  fertile  upon  oilier 
IM>iiit»,  produ<^-ed  notliiii;;  iitih-  in  regard  to  tbcäe  matters.  But 
under  the  Swond  Kmpire  we  fiiitl  a  series  of  very  important  re- 
forms, iilthdugli  all  bearing  iiiwtn  isolated  points.  The  Law  of  17th 
July,  1856,  suppressed  one  of  the  institution»  whieh  api>ean>(l  to 
the  compilers  of  the  Code  of  Criminal  Examination  to  be  the  most 
happy,  that  of  tin-  Counri!  Chatnl>rr.  It  transfcrrrd  its  powers 
to  the  examiniiif!  judge  alon«;  he  in  future  had  the  duty  of  ren- 
dering the  final  decree  which  closes  the  examination,  and  decides 
what  the  mstilt  of  it  will  Im.-  (ArtirU-  127  r.t  «ri].).  In  the  evps  of 
the  legislators  of  1808  this  had  appeared  «  %'erj'  important  matter ; 
it  had  recalled  to  them  the  ruling  to  the  '*  estraordinarj- "  notion 
pronounued  by  a  single  judge,  an  abuse  against  wliich  the  Cahiers 
of  17S9  had  vigorously  protested.  But  practice  had  shown  tliat 
the  examininfc  judfte  had  n  preponderating  influence  in  the  Council 
Chamber.  In  law.  if  a  crime  was  concerned,  and,  in  fact,  in  all 
cases,  It  was  easy  for  him  to  obtain  an  or<ler  of  transference.  He 
alone  knew  tlie  proceeding?«  thoroughly,  and  could  present  them 
under  colors  favorable  to  his  opinion.  By  giving  him  the  ripht  to 
decide  ivlonc,  the  proceedings,  the  progress  of  which  became  more 
rapid,  were  simplified:  the  responsibility  of  the  <lecisIon  was  held 
by  everybody  to  lie  upon  him  who  usually  gave  it  out.  If  we  con- 
sider what  was  »aid  in  ISfili  in  justifieatiou  of  the  new  Law,  it 
must  l»e  acknowledged  that  these  observations  were  just.  It 
must  he  noted,  on  the  other  hand,  that  the  nations  which  have 
borrowed  our  Code  of  Criminul  K.xamiuution,  Belgium  and  Italy, 
for  example,  have  retained  the  <'ouncil  Chamber;  and  by  giving 
it  new  powers  they  have  made  it  one  of  the  most  useful  parts  of 
the  general  niechaniaro.  We  shall  also  nii;  thai  it  is  proposed 
to  reconstitute  it  in  France  upon  that  model.  The  Law  of  17th 
July,  I85r>,  still  regulated  this  question  of  opposition  to  the  orders 
of  cxamination,  which  we  have  already  seen  decided  by  judicial 
law;  and  It  adopted  the  majurity  of  the  solutions  admitted  by 
the  Supnune  Court.  Tlie  new  .\rticle,  LSö,  declarps,  in  effect,  that 
"  the  im|jerial  attorney  can,  in  all  cases,  lodge  appeal  to  tlie 
onlcrs  of  tlie  examining  Judge.  Tlie  civil  party  can  lodge  appeal 
to  the  orders  i-ssued  in  llie  cases  pntvided  for  in  Articles  114. 
12^.  129,  i;il.  and  539  of  the  present  Code,  and  to  every  order 
injunous  to  hi»  civil  intere-sts,"  As  for  the  accused,  something 
'  Paris,  I7lh  April,  1833  (Sir<((,  M,  2.  286). 
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more  was  done  in  his  interest  than  judicial  law  had  done.  He 
could  lodge  appeal,  not  only  "  in  the  case  of  Article  539,"  that 
is  to  say,  when  he  objected  to  the  jurisdiction  of  the  judge, 
and  when  the  latter  was  declared  competent  {which  had  never 
been  contested),  but  also  "  to  the  orders  issued  by  virtue  of  Article 
114."  Article  114  applies  to  the  order  of  the  judge  deciding  upon 
the  demand  for  liberation  on  bail.  But,  at  the  same  time.  Article 
135,  by  its  very  clear  phraseology,  as  well  as  by  reason  of  the 
explanations  furnished  before  the  Legislative  Assembly,  effectually 
prevented  all  judicial  rulings  aiming  at  the  enlargement  of  the  ac- 
cused's right  of  opposition. 

The  question  of  detention  pending  trial  and  liberation  on  bail, 
which  we  have  met  in  Articles  135  and  114,  was  the  primary 
consideration  of  the  legislators  of  the  Second  Empire  in  the  matter 
of  preliminary  examinations.  In  1855  they  approached  it  for  the 
first  time.  According  to  the  old  Article  94,  the  examining  judge, 
after  the  interrogation,  issued  a  writ  of  attachment  when  the  act 
entailed  corporal  or  degrading  punishment  or  correctional  imprison- 
ment ;  but  by  the  same  authority  he  was  bound  thereby  and  no 
authority  was  given  him  subsequently  to  withdraw  this  writ 
spontaneously.  The  Law  of  4th  April,  1855,  amending  Article 
94,  provided  that  after  the  internigation  the  judge  could  not  issue 
anj-thing  but  a  warrant  of  commitment  and  that  "  in  the  course 
of  the  examination  he  could,  upon  the  motion  of  the  imperial 
attorney,  and  whatever  might  be  the  nature  of  the  charge,  with- 
draw every  warrant  of  commitment,  on  condition  that  the  accused 
should  be  represented  at  ail  the  stages  of  the  proceedings,  and 
should  be  bound  for  the  execution  of  the  judgment  immediately 
upon  his  being  required."  This  was  preserving  to  the  warrant  of 
commitment  the  diaracter  of  a  temporary  measure,  which  had 
always  distinguished  it ;  and  though  here  the  temporary'  measure 
could  very  easily  become  absolute,  this  extension  presented  more 
advantages  than  disadvantages;  it  even  allowed  the  rule  for- 
bidding liberation  on  bail,  whenever  a  crime  was  concerned,  to  be 
disregarded.  But  this  gave  rise  to  a  somewhat  serious  ahu>c. 
iSubsequontly  a  Law  of  14th  July,  1865.  amending  anew  Article 
94,  allowed  the  judge  to  cancel  the  writ  of  attacliment,  like  the 
warrant  of  commitment,  but  it  none  the  less  allowed  him  the 
option  of  issuing  either  a  warrant  of  commitment  or  a  writ  of 
attachment  after  the  interrogation  ;  by  this  means  it  authorized 
the  practice,  well  established  to-day,  which  regards  both  warrants 
as  identical  in  their  functions  as  well  as  in  their  effects,  although, 
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the  warrant  of  commitment  is  far  from  affording  the  accused  the 
same  safeguards  as  the  writ  of  attachment.* 
'  The  Law  of  J4th  July,  1865,  completely  altered  the  matter  of  the 
arrest,  of  detention  pending  trial,  and  liberation  on  bail.  Con- 
ceived in  a  truly  liberal  spirit,  it  allows  the  judge,  whatever  might 
be  the  seriousness  of  the  charge,  to  issue  in  the  first  place  against  the 
accused  merel>'  a  simple  summons  to  appear;  according  to  the 
old  Article  91,  the  warrant  to  bring  the  accused  before  the  Court 
("  mandat  d'amener  ")  was  essential  when  a  crime  was  concerned, 
^^hen,  withdrawing  all  the  barriers  and  prohibitions  formerly  exist- 
ing, it  provides  (Article  1 13,  New)  that  "  in  every  case,  the  examin- 
ing judge  can,  upon  the  request  of  the  accused  and  upon  the  motion 
of  the  imperial  attorney,  order  the  accused  to  be  provisionally 
liberated,  on  condition  of  his  engagement  to  be  represented  at  all 
the  stages  of  the  proceedings  and  to  execute  the  judgment  imme- 
diately upon  his  being  required^"  This  was  the  first  time  since  \ 
1789  that  provisional  liberty  was  allowed  in  criminal  matters.  J  ^ 
FurthenhoreTthejudge  could  always  exempt  the  accused  from  fur- 
nishing bail  (Article  114),  This  provision  was,  it  is  true,  of  less 
importance  than  might  be  thought :  a  Resolution  of  23d  and  24th 
March,  1848,  had  suppressed  the  minimum  of  bail  to  be  furnished. 
These  articles  gave  the  judge  great  powers  of  liberation ;  they 
gave  him  great  powers,  but  they  did  not  compel  him  to  use  them. 
The  Law  of  1865,  however,  has  gone  farther,  by  providing  that 
in  certain  cases  provisional  liberation  shall  be  a  matter  of  right, 
without  being  as  broad  in  that  respect  as  the  Law  of  1791  and  the 
Code  of  Offenses  and  Punishments.  Article  113  (New):  "In 
correctional  matters  liberation  shall  be  a  matter  of  right,  five  days 
after  the  interrogation,  in  favor  of  a  domiciled  person,  when  the 
maximum  punishment  pronounced  by  the  law  shall  be  less  than 
two  years'  imprisonment.  The  foregoing  provision  shall  not  apply 
either  to  prisoners  already  condemned  for  crime  or  to  those  already 
condemned  to  an  imprisonment  of  more  than  one  year,"  As  a 
last  favor,  in  this  case  the  judge  cannot  exact  bail  from  the  accused. 
Article  114;  "  Provisional  liberation  may,  in  all  cases  where  it  is 
Twt  a  matter  of  right,  be  subordinated  to  the  obligation  to  furnish 
bail."  ^    We  know  that  the  accused  could  submit  to  the  Chamber 

'  See  Arts.  CI  and  90,  Inst.  Crim. 

'  Articles  113  to  126,  drawn  up  anew  by  the  Law  of  I4th  July,  1865, 
contain  important  dutails  upon  provisional  release  and  bail  which  we  must 
omit.  Ijet  us  only  say  that  it  is  not  merely  during  the  preliminary  exam- 
ination that  provisional  liberty  can  be  claimed.  Art.  116:  "Provisional 
releasecanbectaimedat  every  stage  of  the  cose."     The  prevailing  practice, 
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of  Arraignments  the  order  by  wliich  the  examintiiß  juilse  decide» 
upuii  bib  rvquL-»t  (Artic-Ics  l3ö,  11Ö,  llij;  cf.  Article  UD). 

The  IjLVf  of  IHh  -hily,  ISC'i,  has  Wratt  with  detention  pending 
trial  from  another  jxMnt  of  vie«";  it  lias  restrict«!,  or.  rather, 
rcKuIutcd.  the  puwtr  uf  tlie  cxuiniiiiiig  j'ud^i-  tu  pnmounrt-  the 
"  raise  au  secret,"  or  prohibition  <»f  <'otnmiinication  with  the 
accused.  A  certain  nnmher  of  serious  ix^mrrences  have  drnmi 
the  altvnticm  of  the  public  to  tbe  al>use  of  tills  practice.  Article 
6ri,  dra«Ti  up  anew  In  1S65,  provides  that  "whe»  the  examining 
judjie  shiill  think  pn)jH?r  to  prt^TUH*  in  re|;an)  to  an  acctist^l  u 
prohibition  of  communication,  he  can  only  do  it  b^'  an  order  wbicJi 
sbull  be  ciiterfd  upun  the  prisuii  n:glst4.>r.  This  prohibition  »hall 
not  exteiifl  heycHiil  ten  days;  it  van  »Ina.v's  Iw  renewet].  It  »hall 
be  reported  to  the  attorney-general."  ' 

Tlie  Ij*w  of  11th  July,  1805,  whatever  mif;ht  be  its  impurtJtnoe 
in  other  rcsixt-ts,  had  only  touehwl  upon  one  point  of  tlie  prr- 
liminary  examination  i\a  itrganiici-d  by  the  Code.  Anotiier  I^w, 
a  little  earlier  in  rlate,  tJiat  of  20th  May  to  1st  June,  1S03.  haJl 
suppressed  this  fxaminittion  for  n  wliolo  cks?  of  infmctions. 
ThcH^  Were  "  fhij;raiit»  dclil-s  com-ctionricls,"  eom-ctional  offeiMCS 
where  capture  in  the  act  had  oceurred.  Thi»  Law,  !n  mme  of  its 
provision!^,  also  touched  upon  the  question  of  detention  pending 
trial.  Down  to  Uiat  time  detention  [H*iiüing  trial  aiHl  the  prc- 
Uminary  examination  were  two  things  indiswliibly  united,  only 
the  examining  judfre  being  able  to  issue  the  warrant  of  coin- 
mitracnt  or  writ  uf  attachment.'  This  someiimeä  presented  gttat 
incooveoietiees.  When  an  individual  was  taken  in  the  act, 
committing  an  infraction  pnnisbe*!  merely  by  correctiimal  punish- 
ment (a  very  frequent  tiling,  especially  in  large  towns),  and 
brought  by  the  officf.*n<  who  liud  arrested  him  before  the  im))erial 
attorney,  the  latter  bad  but  two  <wirses  to  take,  botli  of  them 
somewhat  unsatisfatlory.  If  he  did  not  wish  to  leave  the  accused 
at  liberty  and  have  him  directly  summoned  Ix^ore  the  cmitt  of  oor> 
rcctional  police  (Articles  182.  IS4,  Inst.  ("rim.),  which  would  have 
been  iibsiml.—  in  order  to  have  him  regularly  imiirccraa-d  he 
would  have  had  to  reiiuire  the  examining  judge  to  issue  tbe  warrant 
of  commitment  nr  writ  of  attachment :     but  this  oitened  up  an 

howi'vcr,  liy  II  luiiii'wtmt  Blricl  ixtrn-lniKion  uf  Art.  1'26.  deddw  thai  liberty 
cuinot  bti  <-lniinr4l  tx^for«!  Iho  Court  of  At-*itc-a. 

'  Sini'n  IA7-^.  tliR  pmhiliition  of  cnminunw-AtioD  out  liave  no  Furtlur 
obJM't  than  to  prevent  t-oinmuntnatinn  with  ihi'  oul*iil<>.  ihow  dotained 
pending  trial  havini;  l«  t>o  iiubJM>|c(l  to  the  mli^  rtt  indi\'idu>J  M-pAratinn. 

■  It  must  be  uiKter^tuvJ  tli»t  we  lc«ve  aside  th«  quit«  i»ci>ptioDai  hy- 
pothcsis  of  Art,  100  (Inst.  C'rini.). 
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examination,  which  ntrcrsMtAted  a  certiun  iiumlicr  of  steps  and 
entaiW  inevitable  delay.  This  examination,  which  the  l«w  did 
not  impose  in  other  matters,  was  entirely  useless  for  such  a  simple 
caje.  The  pmofs  were  nil  eollerted;  the  >vitnesses  were  kiiouii, 
and  usually  they  were  the  officers  who  bad  effected  the  arrost. 
Tlicreftin;  Arlidc  I  of  the  in;w  Ijiw,  fur  the  purpose  of  evading 
these  difficiiltios.  gives  the  imperial  attorney,  in  .iiich  eircuni- 
stances,  the  right  to  isMie  the  warrant  of  commitment:  "  Every 
accused  captured  in  tlie  net,  for  a  fact  punishable  by  currcetiüiud 
punishment,  is  immwhately  brought  before  the  imperial  attorney, 
who  inlern)j;atps  him.  ...  In  this  case  the  imjjprial  attorney 
can  put  the  accused  under  warrant  of  commitment."  This 
warrant  is,  moreover,  in  this  instance,  of  an  es^etitially  provisional 
character. 

The  Law  of  IMS,  indeed,  was  not  contented  with  suppressing 
the  preliminary  examiiiatioii  for  capture  in  the  act;  it  has  mate- 
rially acei'ierated  and  simplified  the  jud^tmeiit.  If,  on  the  very  day 
uf  the  arn-st,  there  is  a  hearing  of  the  enrrertioiial  [Mtlicc  court> 
the  imperial  attorney  can  iinmediatfly  bring  the  aceuHed  tliere 
(Article  I).  The  witnesses  are  then  '"orally  summoned  by  any 
officer  iif  judiiial  poller,  or  oHii-er  of  the  public  fnrce.  They  arc 
bound  to  ap|)ear  under  the  penalties  provided  by  .Article  157  of 
the  Code  of  Criminal  Examiiintion  (.Article  -i)."  The  simple 
pmceediiig  is  thus  settletl  without  delay  and  aliuoat  without 
formslit^-.  This  procetlure  was  imitated  by  the  Legislature  of 
ISfi-S  from  that  practised  before  the  police  court»  in  London, 
which  had  achieved  such  great  success.  If  on  the  same  dny  as 
the  arn-st  there  is  no  hearing  of  the  correctional  court,  the  imperial 
attorney  is  l>ound  to  have  the  accused  summoned  for  nest  day'» 
hearing.  The  court,  if  need  be,  is  specially  c<mvoked  (.Article  2). 
Again,  tile  »tvUM-d  could  reje^-t.  or  rntlier  delay,  this  exix-ditious 
procedure.  Article  4:  "If  the  accused  shouhi  demand  it,  the 
court  grant.s  him  a  delay  of  at  lca.st  three  days  for  the  preparation 
of  his  defense."  The  I^aw  of  l.S(i3  has  been  productive  of  excel- 
lent effects,  although  in  practice  its  provisions  are  not  altogether 
ohaerved  cx^^•pt  in  lui^  towns,  which  rcsidt,  howcNcr.  wa»  foreseen 
by  the  reporter  Iwfore  the  Ijcgislative  Body,  In  the  inferior 
courts,  one  henriiig  n  week  is  devoted  to  matters  of  corrretional 
police,  and  the  court  is  not  siiecially  called  toscther  on  tl)e  day 
following  the  arrest,  as  provided  for  -in  .■\.rti<'le  2  ;  the  individual 
captured  in  the  net  may  therefore  remain  for  almost  an  entire  week 
under  the  warrant  of  commitment  issued  by  the  State's  attorney* 
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5  4.  Plant  for  Keforro.  —  Thr  movemciit  iintl  the  propn-ss  nf 
oriniinal  li'gi^lation  iiiuUt  the,  Tliird  Republic  have  been  hktc 
active  and  more  extensiv«  than  they  were  under  the  previous 
regimes,  »iiiiT  thr  ycun  ISOS  iiiul  ISIO.  Tht-y  have  not  arsultir»!. 
it  w  true,  in  new  codifi rations,  altliougb  a  wrviTiion  of  the  IV'iial 
Code  and  n  partial  revision  nf  the  Code  ol  rriiniTuil  Kxaminittinn 
have  l>efn  pnijortt-d.  But  numeniu?  w^hi]  «mfiidatnry  hawa 
have  been  clatwrnted,  Thi\v  an-  so  iDi[K>rtatit  that  thr  hiirmotiy  of 
the  texts  of  the  (*och;  of  Criniiiia)  Kxainination  and  the  Penal  Code 
where  tbey  have  been  hut  partially  inserted  is  thereby  greatly* 
disLurlKtI.  »nil  ihf  man  hIhi  »tii<lii-d  Freiii-li  erimiiial  law  thirty 
years  ap«  and  wlio  hus  not  kept  in  toueh  with  the  new  Icsi'^lation 
possesses  no  more  than  hu  old  law  vcr>'  different  from  the  present 
livin{(  reality. 

Vei>*  many  of  these  new  laws  deal  only  with  the  penal  law  prop- 
erly so  called  ;  the  prineipid  n{  the-se  an;  the  l^w  of  Jiitb  Man.*!). 
1891,  upon  tlie  extenuation  Hn<l  the  ag)(ravati<in  nf  piini.'ihmeiits; 
the  Laws  nf  14th  April.  1HS5.  27th  May,  1SS5.  and  I'mh  Mnrr)i. 
ISitl.  »[Kin  thr  banishment  «if  thr  convict;  the  IjHW  of  Mtii 
August,  ISS.'>,  upon  the  ronditional  liberation  of  the  «mvict: 
the  Laws  uf  loth  August.  1SS7,  and  lOth  March,  ISOS,  upon  judi- 
i-inl  rchnbilitatinn ;  and  the  Ijin-sof  nth  Augu.-tt.  1K99,  and  llth 
July,  I9lXl,  upon  legal  rehabilitation,  whirh  (»[»erstes  by  process 
of  law  upon  the  expiration  of  the  delay  fixed  by  the  law.  if  no 
new  eonvictioil  »uiKTvenes  in  the  interval.  These  lust-mentioned 
Laws  of  .7th  August,  IS99,  and  llth  July,  10()0,  n-gulatc  als«  tla- 
important  institution  of  the  judicial  record  (  "  ca-iiiet ").  Several  of 
these  laws  at  the  satne  time  deal  nith  the  criminal  procedure  in  this 
respcet  that  ihey  have  au^Iucut(.'d  the  [)owers  uf  the  judg»  Jn  »ueh 
matters.  Such  are  the  l^ws  of  1S8.>  and  of  1808  upon  judii-iol 
rehabilitation ;  the  Ij»w  of  2(ith  March.  1891  (with  which  the 
nuuie  uf  my  eminent  ewUeugwe,  M.  Bcrcugcr,  is  (.■u!iuecte<t),  in  so 
far  as  it  allows  tlie  judfres  to  suspend  the  execution  of  the  sentence 
of  imprisonment  and  fine  in  favor  of  certain  kinds  of  «fTenders: 
it  furni^lie?  also  u  first  exumple  of  legal  rehabilitutiun,  the 
sentence  lopHing,  if  a  new  conviction,  with  imprisnoment  or 
to  a  heavier  punishment  does  not  intervene  within  five  yntrs 
after.  The  laws  upon  banishment  have  also  given  to  the  courts 
powent  which  they  did  not  formerly  posses».  Such  was  tlie  direct 
object  of  the  I^w  of  2StbOetol»er.  IKSS.  which  allows  the  cwirt, 
OD  recogniiüng  e:[tenuatinj!  circumstances  in  correctional  matten», 
which  wishes  CDnsc<iuently   to  MuWtitute  a    fine   for    the    im- 
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prisonin«nt  impo«ed  by  the  law,  then  to  inflict  a  fine  ot  1000  to 
30U()  fmiics. 

But  besides  these  criminal  laws,  which  only  incidcatuUy  touch 
upon  the  criminal  procedure,  there  are  also  notae  ätnon^  these  new 
laws  (iireclly  dealing  with  it  and  airaing  at  its  reform.  Tliey  relate 
to  three  licads.  Homv  aim  at  tin.-  refonu  uf  the  prclimiiiury  exami- 
nation, the  chief  object  of  this  study  ;  a  second  group  deal  with 
the  jur>-  and  the  pmcedure  tjefnre  the  jurj' ;  a  last  have  reforme<i 
the  procedure  of  revision.  I  shall  examine  them  brieBy  in  that 
order,  I  would  observe  before  begiiiuing  that  I  lay  aside  what  is 
peculiar  to  the  prowdnr*?  in  matters  of  press  otTensws.  re;!iilated 
by  the  I/HW  of  l".Jth  July,  IfWl,  the  principles  of  which  I  have  cx- 
plftiiieil  elwwhei^*.' 

»§  *).  RaoMJt  Legation.  —  The  deftcts  of  Üie  system  of  preftm- 
inarn  rjaminatimi  adopted  by  the  Code  of  ISIW  had  often  bLTn 
pointed  out  and  were  well  known.  WTien  the  Republic  wa»  finally 
established  and  the  Kovernment  iR'longed  tu  the  Rcpuhlicans.  its 
reform  im|M>M'd  itself  a.s  a  most  r^sscntial  task.  A  bill  was,  there- 
fore, introfluced  for  Uie  reform  of  the  Code  of  Criminal  Kxami- 
(  .  nation,  and  it  appeared  in  the  Journal  Oflieiel  of  Uih  January, 
\{i  ISSO.  "The  {(uvenimenl  wiuld  not  renmiii  indill'ereiit  in  the 
presence  of  such  a  tnie  statement  of  affairs.  Already,  in  1870,  an 
extm-parliamcntary  commission  had  been  cliarged  to  in\estigate 
the  reforms  to  Ih'  intn)dueed  into  tlie  work  of  1S()S.  Tin*  melan- 
choly events  which  almost  immediately  super^-ened  did  not  allow 
of  the  accomplishment  of  its  miiision.  But  in  the  month  nf  October, 
1878,  upon  the  initiative  of  the  Honorable  M.  Dufaure,  Keeper 
of  the  Seals,  a  commission,  c-omposcd  of  jurisconsults  and  eminent 
criminalists,  to  whom  were  added  several  member»  of  [jarliament, 
met  under  the  presidency  of  the  minister  of  justice  for  thcpurpot« 
of  studying;  and  introdueiiij^  into  our  laws  the  amelioratioitä  de- 
mandetl  by  theor>'  and  exixrience.  Thanks  to  the  activity  dis- 
played by  its  members,  this  commis.sion  was  able,  within  tlie  space 
of  .-teveral  months,  to  prepare  a  first  bill  containinj{  the  subjects 
in  the  first  book  of  the  Code  of  Criminal  Kxamination."  '  This 
hill  was  presented  to  the  Senate,  in  the  sitting  of  the  27th  of 
Novenil>er,  IS79,  and  proved  to  be  of  n  very  weiffhty  character. 
It  remodeled  tJje  whole  of  the  first  book  of  the  Cod«  and  comprised 
agrcat  number  of  articles  (.'\rtictes  S  to  221).  introducing  a  methodi- 

'  fifmrt>i,"K16ni*int»  de  droit  nonstitiitionftl,"  SlhedilioD.  p.  lOöO  e(  «^. 

■  Hill  for  the  reformatioQ  of  the  Tode  of  CrimitiBl  Kxaminatiun.  Bx- 
poat  dM  luotifK.  Journal  offieiel  ot  14lb  January.  1880.  p.  301.  ool.  3: 
302,  ool.  1. 
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cal  order  wticrc  non«  had  existed  ;  but  what  we  have  to  notice  is 
Ü1«  radi<%l  i-haii;j(s  wliicli  it  made  upon  the  preliminary'  emmina- 
tion.  Thp  CnminittiT  Hrport.  allows  on  «very  pOKC  Uie  iraull  of 
a  rmw  spirit  wliich  permeate»  the  law,  entailing  a  thorough  change 
of  system. 

?'ir»t  of  all  the  origin  of  tins  prfliminury  examination,  as  regu- 
lated in  ISflR,  is  pointed  out:  "  The  system  of  th«  Code  of  Criminal 
Examination  i»  no  other  tlinn  that  of  the  Ordinanre  of  Hi/O  with 
less  harsh  fnnns ; " '  and  it  must  give  placr*  to  new  cxmccptions. 
There  was,  however,  no  thought  of  suppressing  tli«  prdlminary 
e\nminiiti<in.  in  order  to  establbih  a  purely  accusatory  system 
luwlf  IrtI  on  the  English  procedure.  Tht  institution  of  the  public' 
prosecutor  was  hif;hly  extollw],  and  the  dangers  presented  by  the 
individual  act-usatlon.  usable  by  any  eitizen,  were  forcibly  pointed 
nut.'  Not  only  was  the  pn-liminury  exiuninution  retained,  but  it 
mu.it  continue  to  he  secret :  "  Our  temperament  is  no  less  repugnant 
to  the  rffiime  of  publicity;  not  to  »peak  of  the  difficulties  which 
might  result  therefrom  in  regard  to  the  detection  of  guilty  [»raons, 
and  notably  of  accomplices  remaining  at  liberty,  inftirmed  by  the 
pnigresB  of  the  examination  of  the  moment  wlien  flight  (tr  the  de- 
struction of  the  'corpus  delicti '  would  become  necewary.  Is  it 
credible  that  it  wouW  be  ea^  to  collect  positive  statements  fr 
witnesses,  expof^ed  to  the  captious  questions  which  have  rendemdj 
celebrated  the  ability  of  tlie  English  advocates  in  their  cr 
examination  f  In  FVance,  it  is  hard  to  get  a  witness,  even  «t  the 
trial,  to  tell  hi.>t  stxH-y  frankly,  as  he  told  it  to  the  magistrate  in 
secret.  I»  it  credible  that  the  inhabitants  of  our  cmintr>-  districts, 
so  timid  when  the  accusation  of  a  ucigliliur,  whosi-  rancor  they  fear, 
is  concenied.  would  (iare  to  speak  in  all  sincerity  before  the  accused, 
and  bcfon*  his  relatives  and  friends,  wbi*n  they  would  be  in  addition 
exposed  to  the  more  or  le*s  malevolent  erilieisra  of  an  ftdv<K«te? 
Let  tis  add  that  with  our  temperament,  the  examination,  if  thus 
carried  out  publicly,  would  most  frequently  have  the  elftTt  of  form- 
ing opinions  in  a  sense  favorable  to  the  accused  or  the  contrary,  and 
dictating  in  advance  the  jud^ient  of  the  court  or  of  the  jurj-."* 

But  what  they  desire<l  and  tlHJUght  to  be  capalde  of  realization 
was  to  render  the  priKx-dure  confrontative  in  this  first  stage  i>f  tlie 
action,  and  to  place  the  defense  upon  a  broad  basis:  "  WliJle 
discaitling  the  English  system  as  impracticable,  it  is  allowable  to 
ask  if  it  19  not  possible  to  extract  from  it  and  retain  one  of  its  im- 

>  Journal  offlciel  of  14th  Jajiuary.  ISW.  [>-  302.  eol.  3. 

'  lt>id..  p.  303.  imJ.  1.  '  Ibxd..  p.  303.  mL  1. 
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portant  dements,  that  o{  confrontation,  bctwctii  the  pnisccution 
and  the  defense?  "  ' 

The  expedients  which  the  neu-  bill  brought  together  in  further- 
ante  of  this  result  appear  to  u3  to  group  Ihemsvlvcs  logically 
around  the  three  foIIowiiiK  [loints:  I-lrsl,  the  aocuscf)  could  have 
a  defender  beside  him,  and  would  receive  eommunication  of  all 
the  documents  of  the  proceedings.  Second,  the  defense  would 
nut  hiive  u  merely  piiK^ive  part;  it  wmild  br  entitled  to  invoke  oii 
the  part  of  the  jud^e  or  set  into  direct  operation  the  measures 
which  should  appear  to  it  to  be  important  for  the  discovery  of 
the  truth.  Tliird,  «  seriet  of  mctluMl'*  of  appeal  i*  avniltibl« 
to  the  <lefcnsc  against  the  principal  decisions  of  the  examining 
magistrates. 

I.  "  It  becomes  necessary  to  place  beside  the  prisoner,  often 
ignorant  nnd  illiterate,  from  the  first  ätep  of  the  Infunuutiun.  the 
aid  of  a  defender,  who  is  not  allowed  in  tlie  exi.^tiriK  system  until 
the  eve  of  the  public  trial."  '  (See  Article  127  of  the  bill.')  As 
a  general  rule  tlu*  counsel  must  be  present  at  the  interrogation». 
"  Article  1 19.  Except  in  ease  of  urgency,  if  the  prisoner  is  pro- 
vided with  coun-sel,  the  judge  cnnnot  interrogate  hiio  except  in 
presence  of  the  latter,  or  except  he  be  duly  summon«!."  The 
firsrt  interwgation  of  the  prisoner  was  also  a  verj-  limited  one: 
"  the  examining  mantstrBte  establishes  the  identity  of  the  prisoner, 
makes  him  etignizant  of  the  faet^i  charged  against  him.  and  receives 
his  statements,  after  having  warned  him  that  he  is  at  liberty  to 
refuse  tn  nrply  t<»  the  tpiestions  put  to  him."  ■*  —  "  The  examirnnK 
magistrate  advises  the  prisoner  that  he  has  the  right  to  choose  a 
coun.wl.  and  in  default  of  sueh  choice,  the  judge,  on  his  rMjuest, 
appoinl^K  one  for  him."  This  provision  recalls,  as  will  no  doubt 
have  Ix-en  nlready  notieed,  the  pn)visioiis  of  the  Law  of  17Sy.  It 
is  tnie  that  the  follnwing  .\rticle  added :  "The  examininn  mapfr 
träte  may,  nevertheless,  proceed  with  an  immediate  interrogation 
and  confruiitjitioii».  if  iirgeiicy  appears,  from  the  condition  of  a  wit- 
ness in  danger  of  death,  or  the  existence  of  evidence  on  the  point 
of  destruction."^ 

Frrtm  the  time  that  the  pri.soner  declared  either  to  the  judge  or 
tohiselcrk,  orto  the  chief  wanleii  of  the  prison  (Article  127),  tliat 
he  had  rhosen  cinms»-l  for  the  defense.  "  except  in  urgent  cases. 
every  time  that  the  pri.soner  has  to  be  interrogated  or  cunfronteil. 


>  Journal  offloiel  of  14th  January.  I.WO.  p,  ;>03.  eol.  I. 

'  /Wi-jp.  308.  col.  2.       '  Journal  offi<-i<.l  of  1  .'.th  Jiinu»ry.  1880.  p.  3^3. 

'  Art.  So.    Tbia  i«  Klmgut  idonticiLl  «itb  tb«  Bagiiali  law.  *  Art.  86. 
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tile  exatDininR  magistrate  tnu^t  summon  the  counsel  at  the  samel 
tinio.  twonty-rour  hours  hoforchnml,  by  preiwiid  letter  or  by  any 
Dtlirr  fonn  r»r  imticf  »hu-li  shall  Iw  «UthI«)  upon  by  a  n-^ulatiun 
of  public  admiiiistratkm."  '  —  '*  Counsel  uiay  ro  into  the  judge's 
offiiYr  of  evnmiiiittiim  n-jlh  the  ftooused.  vhetlter  impriüoned  ot, 
ItbLTHtfd,  every  time  llie  latter  is  summoiied  ihert".     He  is  for^'^ 
biddeii  to  speak  without  having  i>htaiiie<I  the  jwmiission  of  the 
examining  mapi>trate.     If  the  jurlKC  refuses  pcrmiwion,  the  fiirt 
is  Dieittioned  in  the  minutes."  '  —  "  The  .State's  iittomey  ami  the 
civil  parly's  counsel  both  have  the  right  to  he  pres>eiit  at  the  in- 
tern^Ration."  *  —  "  The  public  prostet-utor  shtvuld  \ic  pres^-nt  at  the 
examinjitioii,  with  tlic  same  authority,  and  under  the  smni*  eireiim- 
»laiices,  as  the  defending  counsel.    The  examininj;  tnagLstmte 
decides  l)Ctween  them."  * 

Free  communiratiun  lietween  the  prisoner  and  his  counwl  wm 
regnlated  in  the  following  way :  "  Article  130.  If  the  accused  is 
kept  prt^iiiKT,  be  may,  imiiHHl lately  after  hi»  first  nppearaiiee, 
coinnuiiiicate  freely  witli  his  comisel."  —  "Article  131.  The 
judge  may,  nevertheless,  if  he  tliinks  it  necessary,  forbid  cotnmuni- 
otioii  of  the  uwu-Hed  with  lü.^  (tuui-H-l.  .  .  .  The  pn »hibitlfm 
cannot  extend  heyiiiid  the  tetilh  day  counting  from  the  first  appear- 
ance. When  the  necessities  of  the  inforotation  demand  it,  the 
Council  rimmlx-r  enii  «hvavs.  iijhiu  the  «'iwirt  uf  the  examining 
magistrate,  prohmg  the  proliibiiion  during  u  st-eojid  peri*«]  not 
extending  lieyond  tlic  tneiitietJi  day  counting  fnini  the  first 
api^earaiiee."  The  adviKrate  hen<'efonh  was  to  appenr  at  cverj- 
moment  of  the  pmeeedings.  It  was  for  him  that  the  defense  wa>i 
U*  Itavv  i-ognizuTKv  of  the  tnnre  important  iltKiiments. 

The  witnesses  were  heard  secretly,  as  above  stated-  It  was  not 
even  providt>d  that  the  aecused  nr  his  counsel  l>e  presi-til  at  thi« 
hearinf;.  The  judge  alone  cuuhl  ntlniit  tJicm  or  the  repreaentativo 
of  the  public  pn>secutor:  but  this  wa.s  a  power  of  which  the 
examining  niflgi.strates  pnihnhly  did  not  make  much  use;  th« 
IhII  als<i  pro\'idcd  for  inspection  of  the  written  deposition  by  the 
accused  or  his  counsel.  "  Article  (14.  Tlie  witiics,-*c*  may  be 
beard  idther  in  presence  of  the  public  prosecutor,  of  the  civil 
authority,  of  the  accused,  and  their  counsel,  or  without  their 
presence.  In  the  latter  caM'.  the  judge  ought,  «8  »moo  as  (Ktssible, 
and  at  the  latest  before  the  end  of  the  examination,  allow  to  the 
accused  or  his  counsel  inspection  of  the  depositions  taken  in  their 
absence."  Furthermore,  according  to  Article  1311,  during  the 
'Ait.128.  '.irt.129.  'Art-Il».  • -Exporf  dr»  motifs." 
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course  of  the  examination,  "  counsel  for  the  accused  may  examine 
(the  process)  if  the  examining  magistrate  is  of  the  opinion  that 
such  production  is  compatible  with  the  necessities  of  the  exami- 
nation.' —  In  every  case,  he  must  immediately  be  given,  if  he  de- 
mands it,  notice  of  every  appealable  order  of  the  judge."  Finally, 
in  case  of  a  view,  the  counsel  is  apprised  and  may  be  present  at  the 
investigation.  Article  47 :  "  In  every  case  where  it  appears  to  be 
necessarj-,  the  examining  magistrate  visits  the  spot,  after  having 
apprised  the  state's  attorney  and  defendant's  counsel  for  the  pur- 
pose of  drawing  up  the  official  reports  to  establish  the  '  corpus 
delicti '  and  the  condition  of  the  place,  and  receiving  the  state- 
ments of  the  witnesses." 

II.  The  defense,  as  we  have  said,  did  not  play  a  merely  passive 
part,  and  it  sometimes  took  the  initiative.  In  this  respect,  the 
bill  contains  a  general  provbion.  Article  37 :  "  The  public  prose- 
cutor, the  civil  party,  and  the  accused,  may  require  the  examining 
magistrate  to  take  all  steps  which  they  believe  to  be  necessary  to 
discover  the  truth." 

This  text,  for  the  first  time,  gave  the  accused  in  a  clear  fashion 
the  right  to  have  witnesses  heard  on  his  behalf.  Several  Articles 
contained  the  application  of  this  principle.  Articles  124,  and 
those  immediately  following,  dealing  with  the  confrontation, 
provide  as  follows.  Article  124 :  "  The  accused  may  require 
that  a  confrontation  be  allowed  between  him  and  the  witnesses 
heard  by  the  examining  magistrate  in  his  absence.  The  judge 
may,  according  to  the  case,  order  or  refuse  the  confrontation."  — ■ 
Article  125 :  "  If  the  requested  confrontation  is  refused,  no  use 
can  be  made  of  the  deposition  taken,  unless  the  accused  requires 
it  by  an  express  declaration.  This  prohibition  does  not  apply  if 
the  witness  is  dead." — Article  120:  "In  every  case,  before  the 
close  of  the  examination,  the  accused,  if  he  requires  it,  may  be 
confronted  witli  his  co-defendants."  These  were  very  curious 
provisions ;  they  took  up  old  provisions  of  the  Ordinance  of  1G70. 
The  old  formal  confrontation  was  dropped  at  the  time  of  the  intro- 
duction of  the  oral  and  public  trial  before  the  trial  court.  It  was 
proposed  to  return  to  the  forgotten  rules ;  the  witness  who  was 
not  confronted,  could,  as  formerly,  be  called  by  the  accused,  but 
could  not  give  testimony  against  him.  This  is  a  sure  sign  that,  as 
we  have  said,  the  written  procedure  was  regaining  ground :  since 
the  written  depositions  were  often  used  before  the  trial  courts,  it 

'  The  public  prosecutor  can  request  for  him  production  of  the  proceedings 
at  all  stages  of  the  iaformatioD.     Art.  132. 
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wasdf«rtil  to  »iirmmiil  i\wm  anew  with  safeguards  which  formerly 
allowed  them  to  constitute  pnxtf. 

Id  one  particular  matter,  the  defense  had  the  right  to  insist. 
Thiä  CDUcerned  exixrt  nitiiesi^ett.  Tlie  exntniniii^;  masistrate 
selected  tin-  expert  froin  a  list  "drnwfi  up  rver^v  year  for  the 
following  >'PHr  hy  the  «Miirts  i>f  iipjieal  on  the  opinion  of  the 
Faculties,  leanied  hodies,  trihunah,  and  chamlK-rs  of  mm- 
rnvrti'."'  —  Bui,  Jiecindiii^  li^i  Arlii-lc  4y,  "the  jiiiblic  pn».•«^- 
cutop,  the  rivil  jMrty,  and  the  accusi-d  could  selwi  a»  expert 
from  the  said  list,  having  the  right  to  br  pn-sent  at  all  the  oprra- 
tiuns.  and  to  address  »II  nrqiilsitioii?*  to  the  expert*  apiMtinted  hy  the 
examining  mafrislrates.  such  expiTt  \mnfi  l>ound  to  record  his 
remarks  either  at  the  fiMit  nf  the  oflirial  repttrt.  <ir  following  the 
rep«irt."  Article  51  :  "  The  examining  magistrate  decitles,  sub- 
ject to  appeal  to  the  Council  (-'hamber  upon  all  the  incidental 
matters  arising  in  the  course  nf  the  .ex[HTl  e-xnniin»ti<in."  And 
*'  the  exjKTts'  reports  must  W  held  at  the  dli^posul  of  the  partiea 
for  forty-eight  hours  after  tlwy  are  lodged."'  That  is  not  all; 
"  1  r  the  ex|jert  exttuiination  has  Ik^cii  finished  l>efore  the  *  niise  en 
cause''  or  the  arrest  of  the  accused,  the  latter  has  the  right,  after 
the  communication  of  the  report,  to  choose  from  the  annual  list 
an  expert  tn  examine  the  work  of  the  appointed  expert,  and  lodge 
his  observations." 

III.  IIk  examining  tnngistratc  retains,  according  to  the  Mil, 
very  large  powers;  if  he  could  firant  very  miirh  tu  the  defense,  he 
could  also  refuse  it  very  mufh.  It  was  essential  to  pvc  no 
finality  to  hia  decbtions  or  plaee  above  him  n  tribtinal  to  which  the 
accused  could  appeal.  Thh  the  bill  did,  and  for  this  purpose  it 
revived  the  Couneil  Chamber.  Article  I3() :  "'  The  Council  Cham- 
ber of  examination  is  e()in|Hi»eil  of  three  judge»  and  the  clerk  of 
court.  The  judge  u-hn  ha*  exam  iiirtl  the  cow  «  nerer  cntilled  Ut  lake 
port  in  iheir  {Mihertition."  It^  fuiictiott  tviis  not,  a-*  foniierly,  to 
decide  upon  the  result  of  the  examination,  when  that  wasconcltukd ; 
the  examinitig  magistrate  retained  the  right  of  i.«uiiig  the  order  of 
closure.  It  «as  charged  with  passing  uj«in  the  principal  deci- 
sions come  to  by  the  judge  in  the  course  of  the  information,  when 
they  were  contest«!  by  the  parties.  "  From  the  time  when  there 
are  contentious  dceisions  to  be  taken,  lie  t^nnol  remain  judge  iu 

'Art,  M:  "Tlii'CouBril  Chnmbn-eaa  nlwayn."  th*> article »rf(l*."wbpii 
Iba  aimntfutaneM  r<<qiiir^  it.  autliuHiu-  Ihc  ttppoiutni>?ut  of  export*  whoM 
naiDMdo  not  appMir  upon  IhesDnunI  l!sl." 

■Art.  53. 

*  Th«  ael  of  bringinfi  a  tliinJ  (inrly  into  the  c&uw.     fTftAKa.  note-l 
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thr  ltt»t  resort  of  the  question»  raised  before  him;   it  is  therefore 
neoe3;sary  to  pluci-  abuut  him  a  superior  jurisdictluri  c-hargi-d  with 
deciding  firuilly  the  jiath  tu  follow  in  all  cast^  whvre  (lisa^n^iiient 
arises,  and  to  decide  upon  rertaln  que^tiiinä  which  would  entail 
too  hciivy  a  ri*s[X)iisibility  u|Kiri  tiie  eXHtniiiing  tnugist ntt«.-.     It  i» 
for  this  |)urpust!  that  the  bill  rt^e^tablislivs  a  Council  Cliaruber, 
suppressed  by  the  Law  of  IHiti  as  a  nsdes»  part  of  thr  machinery, 
whifli  »ill  find  in  the  existing  <ir^aiii/.iitioTi  a  different  and  ni^ces- 
aaiy  role."  '    Article   l.'!7  pointed  out  by  whom,  nnd  in  what 
cases,  the  Council  Chamber  could  b»;  put  in  motion:'  but  whut 
cliiefly  concerns  ua  is  the  methods  nf  recourse  available  to  the 
aceus<>d.     Article  37  opened  the  appeal  to  him  to  a  verj'  great  ex- 
tent, by  ullciwin^  bini  to  take  tbf  initiative.    This  articie,  as  we 
have  said,  gave  to  the  accused,  as  well  as  to  the  other  parties  in 
the  cause,  the  right  "  to  require  the  examining  magistPale  to  take 
all  steps  which  he  shoiUd  think  necessurj'  for  tlie  discovery  of  the 
truth  "  ;  and  "  upon  his  refusal  he  has  the  right  to  go  to  tlu-  C^juii- 
cil  Chamber  in  the  case  provided  for  by  the  law."    Varinua 
Articles  applied  this  principle  :  when  the  accused  demanded  to  be 
C'Dnfrontvd  with  witnesses,  tin-  order  refusing  the  confr»»ritfttioti 
bore  the  reoHon  a.4»i|^ed ;  it  was  su.'ioeptihie  of  ap|>eal  before  the 
Council  Chamber.'     "  Tlie  examining  magistrate  decides,  subject 
to  appeal  to  the  Coutwtl  Chainlirr,  upon  nil  tliv  iricltlcutal  matters 
arising  in  the  course  of  the  expert  examination."  *    It  was,  as  we 
know,  the  Council  Chamber  which  decided  upon  the  probihitioii 
of  coDimuiiLcatioi)  with  the  defending  counsel,  when  that  extended 
beyond  ten  days  (Article  13:t) ;  and  the  prohibition  of  communi- 
cation with  other  ijcrsons,  which  the  judge  could  only  pmiuHmce 
for  ten  days,  could  also  be  attacked  before  the  Council  Chamber 
(Article  104).     Finally,  "  where  the  examining  magistrate  has  not 
granted  liberation  on  bail,  it  can  lie  granted  uixjii  request  addressed 
to  the  ('ouncil  ('haniher  "  (Article  107j.     \s  a  rule,  the  orders  of 
the  Council  Chamber  could  not  be  attacked.    Article  142:  "No 
judgment  of  the  C'ouncil  ("hamber  is  appealable  e-\cept  as  regards 

'  •'  BxponS  dun  molifs."  Journal  uffißi«!  of  14tb  January.  1880,  p.  'J03, 
col.  3. 

'  An,  137  :  "Tho  Council  Chamlxr  is  invok«»]  in  ihc  coiir«»  of  ihp  in- 
formation in  \hasp  c-astis  [>n>viii<Hl  for  by  tin-  law.  cither  by  itai^  •'xiuuiuius 
moeislrate  (Arta.  9ft.  104.  131).  or  hy  the  puhlie  proisfculor  (54,  1071.  or  by 
tin-  privali"  proMvutor  or  the  Moused  (IM,  107,  VZ4.  153).  It  may  be 
vwltKl  in  ullic"  by  nnybody  in  the  cjwl"  (jro\'i(lt>H  for  by  Aruole  44  IroUtüag 
to  ('la-imii  loilgf^t  in  eof  of  iu  vi>sl.ifte  in  itfftri'  hy  the  perMlU  who  claim 
ri^ht.K  in  tilt- mutter)  unil  In- wilnnur'i  itcnt^'uiW  to  pny  a  fine  in  the  MM 
provid«^  for  by  Articfl»  ä&. ' 

'  Art,  124.  •  Art.  61. 
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the  request  for  provisional  liWratlon ;    appeal  to  the  Court  of 
CassatHtn  omimt  Ijf  lixlgcd  ugiiinst  niiy  of  it'«  jiKlgincnts." 

Conoeruing  thf  «refers  hy  whit-Ii  the  jutlge  oJos«!  tin-  instruction, 
however,  apptal  was  open  t«  tbc  accused  tn  a  certain  nwmber  of 
case's  before  the  dimiiUT  of  amiignineiits;  Articitr  ]'>'2.  The 
accused  could  lodfte  an  apjieal  from  ilif  oniers  specified  in  ibe 
old  Artii'lc  '>'tfl,  and  in  the  follnwins;  ca-^cs :  I .  I'or  want  of  juris- 
diction;  2.  If  ttie  act  vas  not  pnividcd  for  aiul  piinishiible  bv  ihi; 
law;  3.  If  the  "action  publique"'  was  extinguislied;  4.  On 
accDunt  nf  a  nuliilv  in  tli<-  examination. 

'Hie  bill  also  contained  ini|K)rtant  pronsinns  as  to  detention 
pending  trial.  As  to  provisional  liberation  it,  in  general,  retained 
the  nile.seMtaMishrd  in  IS65;  -  but  it  miiteriallyahen-d  thes\-stem 
of  warrants.  It  replaced  the  warrant  for  appi-aranee  by  a  siiniiDoiLS 
to  appear  (Articles  73  to  73);  .as  to  the  three  others  which  it 
retained,  it  pmvided  them  witii  «  sufeguanl  which  up  tn  that  time 
only  the  writ  of  attachment  presented ;  "  Article  77.  Kvery 
warrant  contains  the  Statement  of  the  net  and  the  reference  to 
the  Law  declaring  tliut  act  to  be  a  crime  or  a  mi«Ii'me»itor." 
Tlie  warrant  of  commitment  resumed  its  true  character,  and  the 
features  which  distinguished  it  well  justified  the  epithet  of  pro- 
ti»mml  jiivcn  to  it :  "  Article  93.  The  proviaonal  wamint  of 
commitment  is  the  order  by  virtue  of  which  the  examining  magi^ 
träte  may,  after  his  first  appearance,  have  the  accused  detained  in 
prison  fur  live  days."  —  "  Article  94.  Ilie  warrant  of  coinuiitmriit 
cannot  be  renewed."  —  "Article  95.  Twenty-four  hours  before 
the  expiration  of  the  warrant  of  commitment  the  chief  warden 
is  hound  to  advise  the  signing  magistrate  of  the  day  wln-n  the 
prisoner  must  be  »et  at  liWrty.  The  uccuM^d  shall  l)c  set  at 
liberty  at  the  iM-gitintng  of  the  sixth  day."' 

TTie  bill  also  took  care  to  limit  tlw  duration  of  the  writ  of  attacli- 
meut  which  might  succectl  the  warrant  of  comimtnieiit.  It  was 
here  ni>doiihtediy  still  posmbl«,  on  the  expiration  of  the  five  days. 
to  prolong  the  detention  pending  trial :  but  for  this  a  decision  uf 
the  ("ouncil  CluimbiT  was  m-ttessary ;  "Article  SHi.  'Hie  writ  of 
attachment  is  the  order  b;.-  virtue  of  which  the  examining  magi»- 
trate  conid  have  the  accused  detnined  in  prison  for  thirty  tlajf»." 
—  It  euulil  nut  be  issue«]  ugain^t  tlie  uaniscd  who  was  present 

'  "Aelion  pubUotM" :  a  proAeeuliou  entered  b^  tlte  publie  pnwecutor 
acwiH>t  a  p«ra>D  wbo  ba«  eoininitl«d  r  wrone  EivinK  rue  to  »  civil  action 
for  (ItunaoMi  {"«rttan  rivile")  in  tkvor  nf  Uio  injurod   party.     iTiians.) 

■  Artkin  107  «qimuly  pctrniits  III«  Court  of  Axnzo«  to  grant  provirional 
Ub«ny, 
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except  on  the  expiration  of  the  warrant  of  commitment.  —  The 
writ  of  attachment  could  also  be  ordered  against  an  accused  who 
had  fled.  —  "  Article  99.  If  the  judge  is  of  the  opinion  that  the 
period  of  thirty  days  provided  for  by  Article  96  should  be  pro- 
longed, he  invokes  the  Council  Chamber,  which  may,  upon  his 
report,  order  the  warrant  to  be  kept  in  force  for  a  new  period  of 
thirty  days. — This  dedsion  is  renewable  in  the  same  way." 

The  bill  of  1880  did  not  come  to  anything,  although  it  has  been 
several  times  amended  and  discussed  by  the  Senate.  Even  the 
partial  revision  of  a  Code  is,  indeed,  an  arduous  work,  and  a  good 
deal  of  time  is  required  for  its  accomplishment.  But  it  may  be 
said  that  it  has  been  the  basis,  or  at  least  the  point  of  departure, 
of  a  reform  much  less  complete,  but  very  important,  which  has  been 
effected  in  our  preliminary  examination  by  the  Law  of  8th 
December,  1897,  the  object  of  which  is  to  amend  certain  rules  of 
the  preliminary  examination  in  cases  of  crimes  and  misdemeanors. 
It  is  due  in  great  measure  to  Senator  Constans,  former  Fellow  of 
the  Faculty  of  Law,  The  eminent  Senator  was  inspired  by  a 
thoroughly  practical  idea.  Seeing  that  it  would  be  impossible 
for  a  long  time  to  consummate  the  complete  reform  of  Book  I  of  the 
Code  of  Criminal  Examination  which  was  proposed  in  1879,  he 
desired  at  least,  without  changing  the  principles  and  general  rules 
of  the  system,  to  introduce  into  it  material  safeguards  for  indi- 
vidual liberty,  —  the  liberty  of  the  defense  as  far  as  that  can  exist 
without  complete  publicity. 

This  Law  first  of  all  insures  to  everybody  taken  into  provisional 
custody  for  a  crime  or  misdemeanor  an  appearance  within  a 
period  of  twenty-four  hours  at  most  before  the  examining 
magistrate,  and  in  case  of  disobedience  the  law  inflicts  punish- 
ment upon  the  head  wardens  of  prisons  and  the  officers  of  the 
public  ministry.  A  counsel  is  assigned  to  the  prisoner,  with  whom 
he  can  always  freely  communicate,  and  the  interrogation  bearing 
upon  the  merits  of  the  case  cannot  begin  until  the  counsel  has  been 
chosen  or  appointed.  The  day  before  each  interrogation  the  papers 
in  the  case  are  communicated  to  the  counsel  and  he  is  immediately 
made  acquainted  by  the  clerk  of  court  with  evcrj-  order  rendered 
by  the  judge.  The  interrogations  and  confrontations  take  place 
in  the  presence  of  the  counsel ;  the  latter,  it  is  true  (Article  IX), 
"  cannot  address  the  court  until  he  has  been  authorised  by  the 
magistrates  to  do  so,"  but  "  in  case  of  refusal  the  fact  is  men- 
tioned in  the  minutes."  Another  Law  has  suppressed  the  sum- 
ming up  of  the  evidence  made  by  the  president  of  the  assizes  to  the 
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jury,  which  was  often  nothing  hut  a  new  addrv&t  hy  the  prosecu- 
tion. 

Hut  liberal  legislation  did  not  stop  there.  On  the  second  of 
March,  191)9,  the  Senate  voteil  at  the  M'«>iid  n-adinjiE  a  hill  denling 
with  tke  tafeguardi  c/  individual  libcrt^.^  This  was  the  result  of 
a  number  of  proposals.  One  was  made  to  the  Siimte  by 
M.  Mnni-s,  former  KeefKT  of  the  Seals.  M.  Cl^menceau  had 
iutrodueed  another  before  entering  the  minibtT>',  and  after  beeom- 
ing  Minister  of  the  Interior  lie  introduced  a  bill.  The  text  passed 
hy  the  Senate  fiPit  of  all  r^iR'ated  Article  X  of  the  Code  of  Criniinul 
Kraminationt  mentioned  above,  and  relates,  besides,  to  tlie  follow- 
ing subject»:  First,  iti>  object  is.  without  disarming  the  court,  to 
extend  with  ii»  the  application  of  tin-  pnivisional  lil)emti<in  of 
prisoner»,  which  has  been,  sin«;  the  Revolution,  acclimatized  in 
France  with  difficulty.'  At  the  same  time,  tlie  purpose  of  one  of 
its  provi-sioiis  is  to  insure  the  exact  ohservanee  of  the  forms,  pre- 
scribed hy  the  law  for  the  warrantÄ  putting  a  person  in  provisional 
custody'  or  detention  pen<ling  trial :  "  Tliie  noti>observance  sluJI 
always  be  punished  hy  a  fine  of  fifty  francs  at  least  against  the  elerk 
of  court,  and,  if  ms^il  bt%  injunction  agiainat  the cxaminitiK  miifiistratc 
and  the  state's  attorney. and  even  an  action  for  damages  (*  prisei  par- 
tie  ')  on  his  failure."  Second,  the  personal  searches  an<l  domiciliarj- 
searches,  cither  at  the  rcsidcniT  of  the  prisoner  or  at  the  rcJiidencva 
of  third  parties,  are  for  the  (int  time  strictly  regulated.  "The 
principle,"  said  chairman  Monis.  "  is  the  absolute  inviolability 
of  tlte  home;  the  seur<-h  may  br  a  judicial  neccuity,  but  it  cajx 
only  be  justified  after  an  examination  hau  been  already  begun. 
The  frequent  abuses  which  have  been  made  of  the  duminüary 
search  tend  to  cause  tills  judicial  cercmouj-  to  be  practised  upon 
mere  suspicion ;  they  present  tliemselvc«  at  a  residence,  make  a 
thorough  spari'h,  and  carr>'  awa\'  all  tlie  papers  which  they  ran 
find  there,  because,  perhaps,  by  this  police  ceremony  some  incrim- 
ination may  be  discovered."  *  The  text  voted  consequently 
reads:  "The  domieiUiiry  search  and  the  personal  search  arc  act* 
of  examination ;    recourse  ciinnot  be   had    thereto,    unle:»«.    the 

*  Jouniat  olQciet  of  3d  M&rvli,  Sttoat».  p.  IM  tt  atg. 

'  M.  Ribol,  at  the  limo  of  the  first  readinK  in  th«-  sittios  ot  Öth  Fehniary, 
1903  (-Journal  oflirid  of  llio  lOlh.  KenaCP.  p.  Wi :  "The  nuiutH>r  of  pro- 
vJBloiial  lilienttiimK  in  iiruiHirlinn  to  the  nutn))er  ot  delentiuiix  ixmuinc 
Irial  ix  Uni  •'inaM.  In  KukIatiH  it  t*  22  iM>r  «■'■lit.  With  ii>^  it  »  ■(  IH'i*  nont 
in  the  wli»lr  of  the  di'partiiii'iil.i  nthcr  l)»n  thnt  of  tbi>  Scinr,  nud  il  ü>  Ift 
per  c*int  in  raria.  ...  It  oufflit  to  b(>  fompnrpd  n-itli  Üu?  number  of 
■fTMt«,  «hieb  1«  inui-h  to»  laq;i-,  I'txrii  aloni-  !)».'<  2^.000  ilvunlions  pond- 
ing  trial  comjwuvil  »itb  S:;.i»i>o  fyr  iht?  whole  of  France." 

'Jouruul  offlcirl  of  lf):h  F<.'1>mury.  lOOi),  Seoate,  p.  SS. 
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«xamiimtiDti  having  btt.-n  begun,  the  individual  in  the  residence 
which  it  is  wished  to  enter  is  thought  to  W  the  perpetPiitor  of 
the  iiicrimiiiatiiig  act.  or  an  accomplice  or  is  at  least  presunirtl  to 
have  in  hi»  houäc  objects  relative  tu  the  offense.  In  the  absence 
of  these  conditinnH  tlie  vxamitiin}*  rua^i.'^tmte  who  niakeK  n  domi- 
.  ciliary  search  commits  an  arbitrary  act  entaihng  an  action  Tor 
damages."  It  is  also  »aid ;  "  Except  in  the  cusc  of  capture  in  the 
act,  the  esamtniiiK  macistrate  himself  uiukcs  Ihe  Hcardies,  except 
in  regard  to  what  is  said  relative  to  coramissions  of  inquiry." 
—  rinally,  the  "  prise  a.  partif,"  or  action  of  damaKt»  ajjainst  the 
maßi-itrates  for  the  abuse  of  their  jjowcrs.  in  cases  whore  the  law 
allows  it,  is  rendered  mure  available  to  private  parties :  "  No 
ma^strute  can  he  sue<i  for  damages  for  abuse  of  his  powers  with- 
out the  prior  authorit>'  of  the  first  president  (of  the  Court  of 
Appeal),  who  shall  decide,  after  having  taken  the  opinion  of  the 
attorney-general.  —  In  ease  of  refusal,  which  shall  be  based  on 
e^'idenoe.  the  party  complnlnant  shall  be  entitled  to  invoke  the 
Chamlier  of  Recptests  of  the  ("nnrt  of  Cassation.  lie  will  he 
allowed  the  aid  of  an  advocate  and  exempted  from  the  deposit  of  a 
fine.  The  Chamber  of  Requests  shall  decide  in  ordinary*  form  and 
in  open  court,  after  having  heard  the  statements  of  counsel  (or 
the  party  complainant  and  the  motion  of  the  public  prosecutor." 
But  in  the  Chamber  of  Deputies  the  bill  did  not  pass.  In 
March,  1911.  the  Moni.s  ("abinel  niserted  this  item  in  it»  pro- 
posals :  ■'  We  request  the  Chamber  to  enact  the  bill  repealbg 
Article  X  of  the  Code  of  Criminal  Instruction  and  instituting 
safeguards  of  personal  hberty."  But  tlie  Chamber  was  too 
engrossed  with  other  measures  to  take  action  on  this.  Article  X 
remains  in  force  yet.  In  liKXi,  however,  n  niini.-^terial  circular  of 
August  4.  addressed  to  all  prefects,  declares  that  Article  X  is 
"  a  dangerous  unuchronism,"  and  enjoins  upon  them  "  to  make 
use  of  it  cautiously  and  exceptionally,  and  only  after  prior 
application  to  the  ministry." 

la  the  di^ussion  at  the  ümt  n-ading,  there  wad  a  question  of 
also  intr(Klnring  into  the  preliminary  examination  a  safeguard 
which  would  l>c  worth  all  the  rest,  namely,  publicity,  —  public 
hearing.  M.  Uibot  vua  the  tint  to  speak  of  it,  recalling  that 
tthday.  with  the  work  of  newspaper  reporters  and  the  indiscnv 
lioiis  uf  the  press,  the  secrecy  of  the  chambers  of  the  exaiiiinin^ 
magistrate  would  Ik-  oihiu  to  everybody :  "  If  we  are  at  the  point 
where,  by  confidences  <!rawn  from  I  know  not  whom,  perhaps 
from  witnesses,  perhaps  from  advocates,  through  depoMtiotis.  we 
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have  arrived  at  constructing,  besides  the  truth  which  is  built  up 
in  the  judge's  chamber,  another  truth  for  the  use  of  the  purchasers 
of  newspapers,  I  ask  if  it  will  not  be  wiser,  as  well  as  more  cour- 
ageous, to  examine  the  problem  as  it  stands,  if  it  will  not  be 
necessarj-  to  take  a  step  farther  than  in  1897,  and  come  to  confron- 
tation throughout  the  whole  examination.  If  you  accept  the  prin- 
ciple of  confrontation,  save  for  allowing  the  judge  to  hear  a  witness 
separately  in  certain  cases, — which,  moreover,  will  be  excep- 
tional,—  and  if  at  the  same  time  you  accept  publicity,  which  is 
the  truest  safeguard  of  all .  .  .  ."  —  the  chairman  :  "  That  is  the 
solution."  —  M.  Ribot:  "Yes,  that  will  be  the  solution;  it 
is,  I  am  convinced,  the  solution  of  the  immediate  future.  It  is 
not  in  the  bill,  but  I  have  been  of  that  opinion  for  a  long  time."  ' 

This  is,  in  effect,  the  English  system,  which  is  characterized 
by  two  salient  features.  On  one  side,  all  the  preliminary'  re- 
searches, those  which  put  us  upon  the  track  and  most  frequently 
lead  to  the  arrest  of  the  presumed  perpetrator  of  the  crime,  are 
made,  not  by  a  magistrate,  but  by  the  police,  and  the  ability  of 
the  English  detectives  is  well  known.  The  policeman,  —  the 
constable,  —  to-day  possesses  very  extensive  powers  to  effect 
arrest.  But  that  accomplished,  the  prisoner  is  brought  before  the 
judge  with  the  least  possible  delay  ;  the  judge  in  open  court  hears 
the  policeman  and  the  witnesses  he  produces,  and  so  proceeds 
publicly  with  the  examination,  deciding  at  each  appearance  if  the 
prisoner  shall  be  set  at  liberty  or  remanded.  We  may  see  in  the 
I^indon  i>i>licc  courts  with  what  sureness  and  what  safeguards 
this  examination  is  madc." 

In  thisilebateof  9th  Fcbniari',  1909,  Keeper  of  the  Seals  Briaiid 
sh<iw«l  himself  favorable  to  the  English  system ;  but  he  addetl 
with  the  prudence  imposed  upon  him  by  his  office :  "  I  ought  to 
s;iy  that  the  application  of  this  system  in  France  will,  because  of 
the  general  conditions  of  our  judicial  organization,  inevitably 
present  certain  difficulties  in  its  execution,  and  it  is  Iwcause  I  have 
not  found  the  moans  of  solving  these  difficulties  that  I  dare  not, 
so  far,  make  ii  solemn  promise  to  the  Senate ;  but  the  question, 
I  rejieat,  is  one  to  be  studied."  It  is  not  merely  our  jn<licial 
organi/.ation  which  causes  difficulty,  but  also  the  temperament, 
the  manners,  the  habits  of  the  French  people;  it  was  on  that 
acctnuit  that  the  bill  of  1S79  rejected  publicity.     I  am,  however, 

'  .rournal  offinVl  of  lOlh  Kchruar.v.  1909.  Senate,  p.  91. 

-  See  an  excellent  resume  of  this  system  in  MaUlnnd,  "Justice  and 

P..li.-f." 
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of  M.    Ribot's  opinion,    that   publicity   is  the  solution  of  the 
future. 

The  Law  of  8th  December,  1897,  remedied  a  very  palpable 
defect  in  the  organization  of  the  correctional  tribunals.  Article 
257  of  the  Code  of  Criminal  Examination  is  to  the  following  effect : 
"  The  members  of  the  Imperial  Court  who  have  voted  upon  the 
arraignment  cannot  take  part  in  the  same  case,  nor  preside  at  the 
assizes,  nor  assist  the  president  upon  pain  of  nullity.  This  also 
applies  to  the  examining  magistrate."  This  was  just,  for  these 
magistrates,  having .  already  known  of  the  matter,  as  far  as  the 
examination  was  concerned,  necessarily  have  formed  an  opinion 
upon  it,  and  it  is  reasonable  to  suppose  that  the  public  proceed- 
ings wiil  not  alter  it.  But,  on  the  contrary,  no  text  forbids  the 
examining  magistrate  from  sitting  as  a  judge  of  the  correctional 
tribunal  in  the  trial  of  cases  which  he  has  examined,  and  in  which 
he  has  ordered  the  transfer  of  the  prisoner  to  the  tribunal  of 
correctional  police.  In  fact,  the  examining  magistrate  almost 
always  sits  there,  owing  to  the  organization  of  our  courts  of  the 
first  instance  and  the  small  number  of  members  composing  them. 
And  not  only  has  he  his  opinion  formed,  but,  knowing  the  case 
thoroughly,  he  almost  always  exercises  a  decisive  influence  upon 
the  other  members  of  the  court.  Article  I  of  the  Law  of  8th 
December,  1897,  renders  this  practice  illegal :  "  The  examining 
magistrate  cannot  take  part  in  the  judgment  of  the  actions  which 
he  has  examined." 

The  operation  of  the  criminal  jury  and  the  procedure  followed 
before  it  have,  as  a  rule,  remained  the  same.  Certain  characteristic 
modifications,  however,  have  been  made  upon  this  procedure. 
The  constitution  of  the  jury  is  regulated  by  the  I^w  of  21  to  24 
December,  1872,  still  In  force,  —  one  of  those  excellent  laws 
which  we  owe  to  the  National  Assembly  (1871  to  1870).  Gener- 
ally speaking,  all  electors  are  qualiSed  to  be  jurors,  which  gives  a 
considerable  range  in  a  countr\-  of  universal  suffrage.  Certain 
exclusions,  however,  there  are,  and  these  are  amply  justified. 
"  No  one,"  says  Article  I,  "  can  fill  the  office  of  juryman  on  pain 
of  nullity  of  the  verdicts  of  guilty  in  which  he  shall  concur,  if  he 
is  not  thirty  years  old,  if  he  does  not  enjoy  civic,  civil,  and  family 
rights,  or  if  he  is  in  a  state  of  incapacity  or  incompatibility  estab- 
lished by  the  two  following  articles."  Article  IV  adds  "  Domestic 
servants  or  hired  servants  (and)  those  who  cannot  read  and  write 
in  French."  The  first  of  these  rules  comes  from  the  Revolution; 
it  was  a  traditional  electoral  incapacity  in  the  laws  of  that  period ; 
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our  modem  tuw  does  not  rvtain  it  in  electoral  mattors.'but  it  makes 
use  of  it  in  the  selection  of  jurors ;  the  second  rule  fixes  the  mini" 
mum  qualification  which  cnn  be  required  of  them  from  an  educs- 
tional   point  of  view. 

Tfie  Law  of  1S72  has  nwt  estabtislietl  in  each  department  a 
KtiK-nil  und  permanent  jury  Hat;  it  eatatilishea  an  annual  It^t 
of  n-hi<Ji  it  fixes  tlie  ma.rimum  and  the  minimum,  and  which  la 
formed  hy  a  double  oppration.  In  each  canton  a  list,  eontaining 
Iwice  the  quota  of  jurors  which  each  canton  is  required  to  furnish, 
is  drawn  up  by  a  commission  composed  of  the  justii'v  of  the  )>eaoej 
and  his  deputies  and  of  the  mayors  of  all  the  commune»  of  the' 
canton.  The  list  of  each  diatrict  is  then  made  up  by  a  eommts-^ 
sion  presided  over  by  the  president  of  the  e*jurt  of  first  instance, 
and  composed  of  all  the  justices  of  the  peace  and  fjeneml  jud)^s 
of  the  district ;  it  riHliices  the  uiimlier  of  jumrs  upiHraring  \i\wn 
the  lists  of  the  various  cantons  to  the  figure  fixed  for  the  district. 
It  could  also  formerly  add  to  it  new  names  in  a  proportion  of  one- 
tliin).  It  also  draws  up  a  list  of  substitute  jurors  resident  in  the 
place  where  the  court  of  assizes  sits.  The  lists  of  each  district 
so  drawn  up  are  final,  and  the  annual  li.st  is  nhtikined  simply  by  the 
addition  of  all  the  lists  of  the  district.  From  this  district  panel 
the  panel  of  each  sesdon  is  obtained  by  means  of  a  drawing  by  lot, 
at  which  the  president  of  the  ci^'il  court  of  tlic  chief  seat  of  the  de- 
pertment  presides  in  open  court.  hVom  that  session  list,  the  draw- 
ing by  lot,  combined  with  the  challenges,  furnishes  the  petty  jun.'. 

The  Code  of  ('riminal  Kxuniiiiati(m  onlainR  tlial  the  president 
shall,  on  the  termination  of  the  trial,  sum  up  the  case  to  the 
jurj*.  .Article  3,'Hi:  "  Tlie  preVident  »hall  sum  up  llie  case.  He 
will  draw  the  jurors'  attention  to  the  principal  proofs  for  or  against 
tlie  accusr-d."  This  was,  as  we  know,  an  adoption  of  the  Fnglish 
practice,  where  the  summini^  up  of  the  magistrate  is  of  such  great 
importance.  We  also  know  that  the  Engüäli  law  has  means  of 
correcting  the  errors  which  the  judge  may  commit  in  this  matter : 
it  grants  a  new  trial  on  account  of  a  misdirection  of  the  jurj'  by  the 
judge.  But  with  us.  as  an  effect  of  inquisitorial  procedure,  which 
makes  itself  felt  even  in  the  trials  of  the  court  of  u»izcs.  t]ie  sum- 
ming up  of  the  president  was  t(H)ke<l  upon  as  a  final  address  for  the 
pmset-ution  pronounced  by  the  mngistmtc  who  had  the  highest 
authority  in  the  court,  and  to  whom  nobiKly  couhl  regily.  It 
must  be  added  that  too  often  the  summing  up  of  the  president 
justified  tJiese  accusations.  A  Law  of  liKh  June,  1S.M,  has  there- 
fore abolished  the  president's  itumming  up.     Ttie  neu-  article.  33Ö, 
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now  reads :  "  The  president  after  the  close  «f  the  trial  cannot,  ua 
pain  of  nullity,  sum  up  tlie  ploas  of  the  prosecution  and  the  de- 
fense." ThHt  is  a  measure  calciiltttt^-d  to  sur[>riw  Anglo-Saxons. 
They  could  not  understand  a  jury  without  a  magistrate  to  direct 
them  as  to  the  rules  «ceordiiig  to  which  their  venhet  must  he 
rendered.  It  is  true  tliM  their  tJie()ry  of  pnHtfs  teviderire  law) 
renders  this  impossible.  But  their  most  enlightened  and  liberal 
minds  admit  that  ihe  judiie  may  use  hi^  aulhority  to  make  the 
jury  feel  the  weight  and  the  impurl  of  the  evidence  priHliittHl 
against  the  aceuscd.' 

A  more  recent  law  ranks  in  the  same  order  of  idens.  The 
jurors,  in  general,  once  they  go  into  their  chamber  of  dehbera- 
tion,  cannot  leuvc  it  without  bavins  seitJed  upon  their  verdict, 
nor  communicate  with  any  one.  Article  .14.1  reads:  "Entry 
cannot  be  permitted  during  their  «ielil>eratinn  for  any  cause 
whatever,  except  by  iJie  president  and  in  writiun."  But  judicial 
practice  ha.«  <'ome  to  the  conclusion  from  these  last  words  that 
the  president  btinself  can  go  into  the  jury  room  when  he  i.t 
sent  for  by  the  jurj-.  Tliey  may  wish  to  have  explanations  upon 
some  point,  or,  as  the  French  doctrine  and  pructiiv  admit  that 
the  jury  may  consider  tlie  effect  of  their  verdict  as  regards  tiie 
punishment  and  that  tlie  counsel  for  the  defense  can  even  point 
out  to  them  the  possible  conseqiii-iitvs  of  their  verdict  In  that 
respect,  pn)hably  they  may  desire  to  question  the  president  on 
that  point,  and  even  obtain  from  him  certain  assurances.  There 
were  certain  ihuiger*  in  this  secret  conventicle  in  this  re.s])ect. 
llie  Utw  of  lOth  Ofcember,  190S,  has  amended  Article  '.W-i  as 
follows :  "  He  (the  president)  shall  not  enter  unless  he  is  Bum- 
moiiet]  by  tlie  foreman  of  the  jury  and  accompanied  by  the  coun.sel 
for  the  accused,  the  public  prosecutor,  and  tlie  clerk  of  court." 
lliis  i.s  »till  an  intcr\-iew  outside  of  the  amrt-ninm;  but  both 
adverse  partie.*,  the  defense  and  the  prosecution,  arc  represented 
in  it  and  there  remains  an  oSicin.1  report  of  what  has  been  snid. 

One  of  the  features  of  our  pnw-edure  before  the  court  of  os.fize.'* 
still  frequently  criticised  is  the  interrogation  of  the  accused  by  the 


»"The  letters  of  Charles  IMokena,"  Tauetii*iu  edition,  vol.  Ill,  p.  .51 
(to  the  Chief-Baroii) :  "  I  n>o.Uy  }m\e  not  h««"'n  »hlc  to  n-prw«  my  iwlmtrn- 
tion  or  ihci  vi^roua  dienity  ana  Hcnso  and  apirii  willi  which  one  of  tbit  l>oal 
»r  jiidfnvtwtntcht  oDrorilK^  dullest  of  jiiriM  in  a  iwrnt  ciwe.  "  —  p.  .'»7  (to 
M.  (it  C*rEal):  "It  is  diflicull  to  nonwivi-  jiny  uiIht  line  of  iMtfUstf  than 
Chat  Iha  «Ircamatane«»  prtiwil,  taken  ut<piLmlc)v.  an>  xliifhl.  But  &  sound 
judg:«  will  immediately  chiu-ei-  Iho  jury  that  l)ni  ntn'tiKth  at  iho  («irouin- 
st&nMM  in  in  Ibvir  bcins  put  l<>icctli(vr  itnd  will  thread  th«ni  (««etber  in  * 
fatal  rope." 
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president.  This  13  not  n  matter,  it  must  be  uncicrstond.  of  a  sum- 
mary intem>gation  for  the  purpose  »if  establishing  I1L1  identity, 
vrhiob  is  ineviublf  and  tiamiless.  I  refer  to  the  prolonit<?d  inter- 
rogation contrivfd  to  extort  confessions  or  produce  contradictions 
in  the  statements  of  tli«  accused.  It  is  with  iis  a  matter  of  in* 
variuUe  tradiliun.  It  b  not  prescribed  by  the  Code  of  Criminal 
Examtiiation ;  but  tlie  pcreistvnt  influence  of  the  inqutsitorta) 
procedure  has  kept  up  titese  \e»mei\  intern>;:aticiiis  nf  tlie  jud]^ 
in  the  same  way  as  the  spirit  of  the  accusatory  procedure  has 
developed  in  tlie  EngUsli  court»  the  dexterity  uf  En^lisli  iiounsel 
in  the  art  of  examliiatiun  aitd  crusa-vxuminaiion.  Several  autbor« 
have  wialicd  to  argue  from  this  that  Article  311)  and  the  following 
Articles  of  the  C«ide  of  Criminal  Rxaminntioii  form  a  Chapter  IV. 
bearing  th«  heading:  "  De  I'erame»  du  jugement  et  de  I'es^cu» 
tion,"  but,  "exami-n"  and  "  interrogatoire  de  Vacnusi"  arc  by 
no  meaii-s  s^iiionytnous. 

Sometimes  it  Is  a  regular  duel  between  the  pre,sident  and  the 
accused,  which  lu^tt«  during  ai'voral  »c»»ioii.s,  and  the  conditions  of 
wbieh  are  certainly  not  equal.  The  Steinheil  alTair,  whidi  liu« 
interested  the  whole  world,  has  sharply  drawn  attention  to  this 
point.  Ministerial  cirfuUra  liave  recommended  to  the  preaidenta 
of  the  ansizes  moderation  and  prudenoe.  An  amendatory'  law  has 
been  prepared  and  should  not  fail  to  bear  results. 

In  France,  as  in  oUicr  countries,  tlie  tmtti  of  tlie  jurors  lias 
raisc-d  dißioulties:  but  that  Is  somewhat  outside  the  domain  of 
criminul  prtx-edure.' 

The  jury  seems  thus  to  possess  the  favor  and  the  full  confidence 
of  the  Irf^slators.  There  is  bring  Formed  agaitist  it,  chiefly  in 
tlie  \av9».  a  movement  of  public  opinion,  which  I  believe  to  be 
swpi;rfi<ial,  but  which  none  the  less  exists.*  It  is  provoki-d  above 
all  hy  niimeroii:«  acqtiittnU,  manifestly  contrary  to  the  law  and  to 
legal  truth.  These  take  place,  not  merely  in  press  prosecutions. 
tliix-sc  for  piilitii-al  i>fren3rs  and  thone  which,  altliough  ci>mmon 
law  offcn.ses,  relate  to  strikes;  there  are  nl«)  actjulttals,  legally 
unjustified,  of  crimes  called  crime«  of  the  passions,  and  even  crimen 
vhieh  do  not  present  any  parti<-ular  or  e.\traonlitiur>-  feature. 
The  Fruiich  jurj'.  vcrj'  unlike  tlie  KnglLsh  jury  in  this  retipect,  is 
particularly  independent,  impressionable,  and  jeiiloas  of  its 
absolute  authority.  This  results  from  several  causes  which  have 
Element«  da  droit  coostitutJoml."  Stb  «ditiua,  pp.  1079,. 


'  Bamein, 
107(1. 

'  8m)    the   Ut«ratur»   ttnon   thix  point  in 
crimio«!."  10th  edition,  19W.  p.  789.  note  2. 
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already  \itca,  for  the  ni«»t  part,  piiintt^rl  niit.  First  of  all,  tlie 
high  magistrates  who  preside  over  it  ha\'e  never  been  able,  owing 
to  the  persistent  metnor>-  of  the  inquisitorial  procedure,  to  aotiuire 
a  real  authority  over  tlie  jury  and  to  assuoM-  dirwlioii  of  it  effi- 
caciously. On  the  otluT  hutid,  and  above  all,  tht-rt-  is  the  sj'stem 
<if  moral  pmofs.  which  rulas  the  jury  in  the  moHt  eomplete  futihinn, 
and  the  jurors,  with  the  naive  logic  of  the  French  mind,  have  a 
growinj;  conviction  tliat  not  only  is  the  f«ct  of  their  Ih-ui^  con- 
viiietHl  their  only  rule  in  dmdiiig  u|ion  the  j^iilt.  but  even  that 
they  have  but  to  follow  their  personal  sentimrnts,  their  own 
impre-ssions  »s  t"  the  Keiiend  questimi»  of  guilt  and  criminfility 
in  each  particular  cast-,  'Uns  is  c-siwcially  true  us  to  the  conse- 
quences of  the  verdict  upon  the  application  of  the  jHinLshnient. 
We  have  se*n  above  the  toplcnl  faets  in  this  respe<^t  and  tlie  phe- 
nomenon is  so  plaiiilv'  evident  that  M.  Briand.  Keeper  of  tli« 
Seals,  prepared  a  bill  legalizing  this  irresistible  tendenc>' :  be  al- 
lowed the  jurj',  under  eertain  eonditionü,  to  dehberate  and  vote 
with  the  judges  composing  the  court  of  assizes,  upon  the  applica- 
tion of  the  punishment.  Anotlier  considiTatioji  H  that  scienti6c 
and  literary  men.  unfamiliar  with  politifid  science,  find  unrca-^m- 
able  and  unscientific  this  system  where  men  without  s|>wiiil  or 
even  Rcneral  education  or  professional  knowledge  decide  upon  t!ie 
guilt  of  ätiüens. 

1  believe,  however,  in  the  value  of  the  jury  in  criminal 
matters.  I  believe  in  itt  persistente  and  in  it^  beneficial  future, 
lit  spite  of  defects,  several  of  which,  at  least,  can  be  remedied. 
The  jury,  in  effect,  !.■*  one  of  these  institutions,  the  happy  product 
of  historj'  in  a  particiilarl>'  favorable  enviri»nment.  which  is  found 
t"  answer  the  crying  needs  of  civilized  humanity.  Bom  among  the 
EnRÜsh,  ailnpteil  by  the  French  Kevulution.  it  is  being  pmpaji^ted 
gradually  along  «ith  modern  civilization,  like  the  constitutional 
gfivenimcnt  and  the  ci%*il  State.  A  great  civilized  nation  cannot 
renounce  it  withimt  losing  its  rank.  It  is,  it  may  be  said,  one  of 
thoMe  conquests  which,  once  adiieved.  are  final ;  the  jury  can  no 
ire  be  abolished  than  universal  suffrage,  whatever  opinion  may 
held  elsewhere  al>oiit  l>oth  these  institutions.  We  have  seen 
how  tJie  jury,  before  it  had  been  twenty  years  in  existence,  vic- 
toriously resi-stcd  the  opposition  of  Napoleon's  terrible  will; 
it  has  now  exi.qted  among  us  for  one  hundred  and  twenty  yenrs; 
I  it  is  indestructible.  The  jary  m  criminal  mattern.  in  fact,  satis- 
fies two  deep-seated  necfls  and  acts  as  a  corrective  of  "  that  riglit 
to  puntsli,   so   terrible   among   men,"   as   Montesquieu   solid.     It 
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!n.surc8  to  thr  nociisn],  upon  the  qut^tioii  of  guilt,  jiiilgc^  absolutely 
independent  of  political  power.  'Hiese  twelve  citiwns.  stepping 
fur  the  moiDciit  from  Uic  rfiiiks  uf  the  natiuii,  aiul  char^x)  with 
this  tiiiemijfi  duty,  may  he  itniorant,  tindi5iciplined,  full  of  preju- 
dices ;  but  they  are  not  dependent  upon  any  nutlioritj",  and  tlic 
citizen  iIih?s  out  feel  rcidly  siifi-f^uurü«]  uiiIcm»  lie  bas  ptTfCT;tly 
independent  judges  when  his  liberty  or  bis  life  is  In  the  balance- 
In  the  second  place,  the  neeessary  intervention  nf  the  jupj-  in 
criminal  pmcetUiiigs  has  by  its  very  defects  been  il«  means  uf 
rendering  these  procwdings  humane.  I  mean  by  that  that  it 
renders  the  application  of  the  criiniiial  law,  of  tlie  right  («  puniJih, 
confomiable  tu  the  average  conscienre  of  Miciety,  to  the  popular] 
ooiiseicnce.  in  the  bruml  seriw  <jf  the  word.  Wlu-ii  a  jiir>'  rtfua 
to  recognize  the  jruilt  of  an  imUviiluftl  who  is  lepally  gnilty,  or  when  ■" 
It  grants  extenuating  cireimistancTÄ  to  an  »ceiiscd  who  docs  not 
desene  it,  considering  too  severe  (.be  puni.'*hineiit  wbieh  a  merely 
affirmntive  verdict  would  entail,  it  puts  penaj  justice  in  agpeement 
with  impartial  mv'uil  feirltn^,  and  rcndeni  it  a)iiipreheii3iblc  ami 
a^-cpptnhlc  to  other  citizens  of  the  same  mental  caliber  as  itself. 
This  is  the  neeessnrj'  (wndition  of  the  nceeptanee  of  repression 
without  refistnnee  hy  our  nuKlerii  society,  ("hanec  no  doubt  also 
takes  part  in  this  popular  administration  nf  justice ;  that  is  tm- 
fortunate,  but  inevitable.  And  such  &  sj-stem  certainly  also  risks 
the  weakening  of  repression:  hut  before  the  danger  can  lie  really 
^■»t  the  twelve  citizens  who  judge  murt  haw  a  vcrj'  strong  feeling 
of  it  ami  they  will  conform  their  decision  thereto.  It  is  nbo\'e  nil 
necessarTp"  that  the  public  prosecutor,  charged  with  the  pursuit  of 
crime,  should  act  energetically  and  speak  clearly ;  that  he  should 
not  hesitate  to  bring  a  necessary  ami  exemplary  proswcutiun  front 
fear  of  a  possible  acquittal,  and  that  he  cxj^ain  to  the  jui>'  firmly 
and  dispassionately  the  necessity  for  repression :  the  chances 
are  tlien  all  in  favor  of  the  twelve  juoaiteii  understanding  and 
foUowtng  him. 

I  have  said  that  the  English  jurT.-  i.s  verj-  difTerenl  from  ours. 
It  also  has  iH  detractors,  bowx'%'er,  especially  in  regard  to  the  great 
part  it  ]>lHys  in  civil  ca^^cs,  but  the  English  do  not  think  nf  renounc- 
ing it:  '"nie  defects  of  the  jury  system  are  ob\ious.  They  Me 
twelve  ordinary-  men  —  n  proup  juat  large  enough  to  destroy  ev'en 
the  appenrance  of  individual  res[xiii.sibility.  They  give  no  reasons 
for  their  verdict.     The  verdict  itself  is  not  subject  to  anj-  appeal,' 

■Thi»  was  writion  in  lOfti.     Siuee  that  time  tlie  appeal  in  criminal^ 
oases  bAs  be«ii  made  avulabl«  against  th«  verdicts  aaa  the  aeoi«»«; 
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and  it  is  apt,  in  times  of  political  exdtement,  to  refiect  thp  popular 
prejudice  of  the  day.  Experience  shows  that  they  are  capable  of 
being  intimidated.  It  is  said  that  they  are  always  biassed  when 
a  pretty  woman  or  a  railway  company  happen  to  be  litigants. 
Though  a  good  special  jury  is  admitted  to  be  a  very  competent 
tribunal,  the  common  jury  may  be  composed  of  persons  who  have 
neither  the  desire  nor  the  capacity  to  weigh  the  evidence,  or  to 
arrive  at  a  conclusion  upon  the  facts  in  issue.  In  spite  of  these 
obvious  defects,  distinguished  judges  who  have  spent  many  years 
working  with  juries,  have  combined  to  praise  thfe  jury  system. 
Fortescue,  Coke,  Hale,  Blackstone,  and  Stephen  are  witnesses 
whose  evidence  should  be  conclusive.  We  may  add  to  these  names 
that  of  Judge  Chalmers,  whose  experience  in  the  new  county 
courts  leads  him  to  the  same  conclusion." '  The  author  of  this 
passage  brings  to  the  aid  of  his  opinion  simple  and  convincing 
reasons.  "  The  litigant  gets  a  body  of  persons  who  bring  to  bear 
upon  the  facts  of  his  case  average  comTnon  sense."  *  And  he  recalls 
the  following  profound  remark  of  Hale  in  regard  to  the  jury  in 
criminal  cases:  "It  were  the  most  unhappy  case,"  says  Hale, 
"  that  could  be  to  the  judge,  if  he  at  his  peni  must  take  upon  him 
the  guilt  or  innocence  of  the  prisoner."  * 

Different  methods  have  been  proposed  to  introduce,  with  us, 
the  jury  in  correctional  matters  also.  Logically  that  would  appear 
to  be  only  just ;  the  reasons  for  it  are  the  same  as  in  criminal 
cases.  But  this  appears  to  be  impossible.  Jury  duty,  already  very 
heavy,  would  become  intolerable  for  the  citizen. 

The  Code  of  Criminal  Examination  made  available  the  review 
of  convictions  for  errors  in  law,  but  only  to  a  very  limited 
extent.  It  admitted  it  only  for  crimes,  and  only  in  cases  specified 
and  strictly  resolved  upon  by  Article  443:  "  (!)  When,  after  a 
conviction  for  homicide,  documents  shall  be  lodgcfl,  calculated 
to  exhibit  sufficient  presumptions  of  the  existence  of  the  claimed 
victim  of  the  homicide ;  (2)  when,  after  a  conviction  for  a  crime 
or  misdemeanor,  a  new  decree  or  judgment  shall  have  ct^nvicted, 
for  the  same  deed,  another  accu.sed,  and  the  two  conviction» 
cannot  be  reconciled,  their  contra<lictiim  shall  Yh'.  the  proof  of  the 
innocence  of  one  or  the  other  of  the  [arsons  convicted ;  (3) 
when  one  of  the  witnesses  hear'l  shall  have  been,  subsequently 

Act  of  28th  AuguKt,  M)07,  in*ititutiiiKiiC(Hli<  of  Criminal  Appeal  Aod  amend- 
ing the  law  rmtivii  U»  appt-alx  in  (friminal  matU;rn,  "Anniuir«!  tlu  Uk  H*»- 
ei6l6  de  l^*latir>n  («imparl)',"  I'.NW.  p.  14  H  nr.q. 

'  HoUiuorih.  "A  Hintory  of  EngliMh  Iäw,"  vol.  I,  pp.  166,  167. 

•  Ibid.,  vol.  I,  p.  1Ö7.  •  Ibiä.,  vol  I,  p.  189. 
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to  the  conviction,  prosecuted  and  connoted  oF  false  testimony 
against  the  acciisitl." 

But  tliis  (»Otter  of  rexision  has  been  suceessiveI^■  and  consider- 
ably enlarge«!.  That  has  been  done  chiefly  under  the  pressure  of 
public  opinion.  It  i.i  n  natural  tendeiiry  of  tlie  French  lienrt  to  Iw 
tcoder  toward  the  inni>ccnt  coIld^'mned■  ^Ve  have  seen  the  first 
manife-ttations  of  this  in  the  reign  of  Louis  XVI,  an<l  the  snnie 
pheminienoii  is  repeated  in  our  time  with  an  addinl  force.  The 
first  incrcnw  of  the  power  of  re%iew  was  introduced  in  the  last 
yenrs  of  the  Second  Empire,  in  ISljT.  It  was  not  at  that  tinu-  a 
matter  of  introducing  the  revision  anew,  but  of  allowinj;  it  aftw 
the  death  of  the  cundvmni'd.  The  case  struck  at  was  that  nf 
Lesurqties,  con\nct«i  «nd  exetruttil  under  the  IVirectorj'  for  having 
attacked  and  murdered  the  Courier  of  Lyons;  for  the  ttatne  of- 
fense a  later  conviction  of  another  person  api>wirfd  to  be 
irreconcilable  «nth  the  first.  The  family  of  I^esurques,  a  verj- 
respectable  one,  presented  ceaseless  petitions  to  the  government 
and  die  liouäc»  of  parltauicnt.  Public  opinion  becatoe  more  and 
more  interf:<ite<l  in  this  qut-stinn:  the  conviction  of  !^»urques 
was  commonly  conMdeml  as  an  nndoiibtiHl  example  of  judicial 
error,  and  a  popular  drama,  "  The  ('ourier  of  Lynns,"  where  the 
facts  were  presented,  has  attracted  »cvcral  pcm-rations  of  specta- 
tors. Tile  1.RW  of  '2^th  June,  ISi'iR.  promulgatiil  9th  July,  ameiul- 
ing  Article  HH  et  »ei/.  of  the  Code  of  Criminal  Kxami nation.  alluK-H 
of  n'vlctt'  after  the  death  of  the  roiMleniiied.  It  has  also  enlargc4l 
the  law  fn>m  snotlier  jHunt  «f  view,  Wilbnnt  creating  new  eases 
for  review,  it  has  allowed  it  to  be  invoked  by  those  convirtwl  in 
cases  of  siniplt-  mMemtatwr,  a«  well  a»  iii  eases  of  crime:  it  al«) 
makes  the  proci-dure  more  precise  ami  improves  the  draft  of  the 
Artide.  The  private  interests,  however,  in  vie«'  of  nhicli  die 
amendment  was  effe<-ted.  derived  no  sati.-ifiictioii  therefrom.  Tlie 
Lesimiues  i-ase  was  appealed  in  ISOS.  but  the  result  was  the  dis- 
missal of  the  api»eal  by  the  Cnurt  of  Cassation  on  17th  l>ti»*mljrr, 
IS(W  <T)alh.7,  IHfiils,  41).  The  Snpivme  Court  ruled  that  the 
two  con\ictions  of  separate  persons  for  this  crime  were  t«vt 
intcoiirilaljlc.'  The  dci'L"«\'e  step  was  taken  in  I.S95.  There 
were  still  aluHMt  certain  judicial  errors,  which  dlil  not,  however, 
come  within  the  scope  of  the  review,  as  it  was  then  wttlcd.  The 
IVmrras  and  Vaux  cases  gave  a  new  impetus  to  public  opinion. 
N'nmerons  proposals,  emanating  from  parliamentary  initiative, 
were  introducei]  in  the  hou-sps  of  iKirliament,  and  tlie  movement 

<  Camiuf,  "Prfcis  Ae  droit  criminul."  lOtb  nlilion.  p.  947,  imIb  3. 
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resulted  in  the  Law  of  8th  June,  1895.*  This  time,  among  the 
numerous  reforms  which  it  introduced,  the  Law  contained  one 
provision  of  prime  importance :  it  introduced  a  new  cause  for  ap- 
peal, very  liberally  conceived.  The  new  Article  443  allows  a 
fourth  cause  for  appeal :  "  (4)  WTien,  after  a  conviction,  a  new 
fact  has  happened  or  has  come  to  light,  or  when  documents  un- 
known at  the  time  of  the  trial  are  filed,  tending  to  establish  the 
innocence  of  the  person  convicted."  ^  In  this  new  case,  moreover, 
there  is  a  safeguard  against  too  great  a  facility  for  review.  While, 
under  the  other  hypotheses,  the  right  of  filing  the  claim  belongs 
not  only  to  the  Minister  of  Justice,  but  also  to  the  person  con- 
victed and,  after  his  death,  to  those  of  his  successors  designated  by 
the  law,  in  the  fourth  case  it  belongs  only  to  the  Minister  of  Justice, 
who  does  or  does  not  file  the  appeal,  after  the  opinions  and  de- 
liberations prescribed  by  the  new  Article  444.  The  Law  of  '1895 
{New  Article  445)  also  authorizes  the  Court  of  Cassation,  "in 
case  of  admissibility,  if  the  case  is  not  in  shape,  to  proceed  directly 
or  by  commission  of  inquiry,  with  all  inquiries  upon  the  merits, 
confrontation,  examination  as  to  identity,  interrogations,  and 
means  proper  to  put  the  truth  in  evidence." 

The  Law  of  1895  has  increased  the  number  of  cases  where  the 
Court  of  Cassation  itself  decides  upon  the  merits  of  the  case  and 
directly  reviews  it.  The  aim  of  the  legislature  at  the  outset  was 
certainly  that,  the  claim  for  review  being  declared  admissible  by  the 
Court  of  Cassation,  the  latter  should  simply  annul  the  judgment  of 
conviction  and  should  transfer  the  case  to  a  court  of  the  same 
grade  as  that  which  had  pronounced  the  sentence,  there  to  be 
proceeded  with  by  a  new  trial.  Only  on  the  h>'pothesis  where, 
after  a  conviction  for  homicide,  the  continued  existence  of  the 
person  believed  to  have  been  killed  was  established,  did  the  law 
consider  these  new  trials  to  be  unnecessary,  and  did  not  prescribe  a 
new  trial.  The  impossibility  of  a  new  trial  sometimes  even  ren- 
dered review  inadmissible,  as  in  the  case  of  the  death  of  the  con- 
victed person.  The  Law  of  1895,  while  preserving  the  principle 
of  a  new  trial,  allows  the  Court  of  Cassation,  in  the  fourth  case, 
when  only  a  single  condemned  person  is  concerned,  to  retain  the 
case  and  decide  upon  the  merits,  if  no  punishable  crime  or  offense 
exists  after  its  judgment. 

The  Dreyfus  case,  which  stirred  France  so  grievously  and  so 

'  "  Annuaire  de  !6gis!ation  francaise,"  pubUshed  by  the  Society  of  Com- 
parative Law,  19th  year.  1896,  p.  105  et  seq. 

' "  Aanuaire  de  ISgislatioQ  fraD^aise,"  above  cited,  p.  112. 
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long,  twic*  briMight  tin-  pmceilure  of  reww  iiikIit  crilk-ism.  It 
[fid  iwt,  however,  liefinitdy  result  in  any  new  leßislative  reform  in 
Ulis  matter.  It  «as  rrall>'  tlic  mcun^  uf  haviiijj  one  ini|HRHxl, 
however.  The  Code  of  Criminal  Fxnnii nation  aiul  the  subfieqtieiit 
Laws  of  I8(iS  and  1805  fnive  tlie  erimiiml  braneli  of  the  Court  afj 
Caseation  jurisdiction  of  etuiins  for  re%  icw.  When  lliut  hniticli  wi 
vested  witli  the  fir^t  review  in  the  Drcj-fiiB  «i5e,  the  l^w  of  lüt 
March,  isys.  culled  the  Imv  of  Divestiture  ("dcssaisisivmcnt  ") 
intcrwncd,  which  transferred  the  jurisdictitm  to  the  Court  nf 
Cassation  (all  branches  togi-lhcr).  Thouf^h  this  law  was  framed  in 
general  terms  nnd  applied  to  the  riiture,  it  also  applied  to  the  tuse  in 
hacKl,  and  it  waa  fur  that  tlint  it  had  k-en  ]>a.'*sed.  It  was  truly  a 
law  that  fittcti  cireunistanccs.  Kor,  ulthou^i  in  the  DrejTu»  olh; 
that  passion  in  favor  nf  iniicK-ent  c-nndemn«!  persiins,  of  whieh  we 
hav^  spoken  above,  had  a  powerful  influence,  political  interests 
and  |mssions  operuttd  in  n  eoutnir.v  «lireetioii.  SiiKv  tliat  tioa«. 
DKireover,  the  Law  nf  Jiili  March,  1909,  has  repealed  tiuit  of  1st 
March.  1S90,  and  ^ven  bnck  to  the  criminal  branch  its  natural 
jurisdiction.  The  second  review  of  the  Dreyfiis  ease  Mniply  l( 
the  <'o\irl  of  Cassation,  «mformabfy  to  the  motion  of  Attorney-^ 
General  liaudouin,  to  constnie  the  Law  of  8th  June,  lit-Siit.  in  the 
most  lilteral  and  widest  sense.' 

The  ]  Jt«  of  June,  1S95,  al-so  effected  another  lilxral  and  imiwr- 
tant  reform.  This  wa.s  the  reparation  jrimtcd  by  it  to  tiwr  victim 
«f  judicial  errors.  This  is  of  two  kind*.  Tlie  first  eonsiats  of  a 
kind  of  honornhlo  reparation,  eonsistinj!  of  a  wide  publicity  givpti 
to  the  review  obtained  (New  .article  -I4f»,  end):  "  The  dtx-rec  or 
judgment  of  review,  resnltlng  in  the  innocence  of  the  cxindemt 
person,  shall  be  advertised  in  the  town  where  the  con\"ietion  was"' 
pntnoiinail.  in  that  of  the  seat  of  tlie  juri«Hction  of  review,  in  ibf 
commune  of  the  place  where  the  crime  or  miMlcmeannr  was  com- 
mitted, in  that  of  the  residence  of  the  person  daiming  review,  ai»d  of 
the  last  residence  of  the  victim  of  the  judimi  error,  if  he  is  dead. 
It  shall  be  officially  inserted  in  the  Journal  Oflieirl,  an<l  its  pub- 
lication shall,  be^iides,  l>e  ordered  in  five  newspapers  chosen  by  the 
claimant,  if  he  sliall  request  it.  The  expense  of  tlie  above  pro- 
vided publication  shall  be  borne  by  the  Treasury,"  Tlie  other 
satisfaction  b  of  a  pecuniary  nature ;  it  consists  of  damages  ftranted 
to  the  ^^ctim  of  the  judicial  error,  or  to  his  representati%'es.  "Hie 
principle  of  such  a  reparation  in  the  case  of  an  improvident  ftnd 


t"Cuntton.  chuinbro'!  r^imies,* 
Journal  d«  PnrqucU,  1UIM>. 
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unfounded  prosecution,  resulting  in  tin  acriuittal.  existed  in  the 
undcut  Kruncli  law,  liul  at  the  exjA-nsc  of  tbe  judp;  or  of  tlic  pro- 
<rurator  fiscal,  or  lung's  attorney,  accordiog  to  the  cases.  It  was 
intrnduced  »long  with  the  official  pmseeiition,  and  the  "  Trfci 
ariden  Cuutume  de  Itretapne  "  makes  pifdse  and  rij^innis  ap- 
plications of  it.'  WTitre  the  proaecution  was  brought  upon  a 
dcntinc-iittion,  the  respniisiihility  fell  iiihui  the  informer,  even  when 
he  was  not  made  a  civil  i>arty ;  *  the  judge  was  not  released  by 
ivvculin^  the  irifonuer.  The;«-  prijiciples  wert"  rctflincd  in  our 
andcnt  law  with  reyiwft  to  tin?  ]ml)lic  prosecutor.  The  Con- 
stituent iVssenibly  retained  the  rule  in  regard  to  the  justice  of  the 
peace  when  lie  prosecuted  officially  without  eomptaint  or  civic 
deuuneifltioii.* 

Our  law  has  not  reUiined  these  principles,  however,  and,  with 
the  exception  of  the  "  prise  i.  partie,"  the  mafp.ttrate  is  not  lUble. 
The  damages  granted  by  the  Law  of  1-895  to  the  victim  of  u  judicial 
errur  arc  due  to  him,  not  fnmi  the  public  pni^iccutor,  but  from  the 
State.  It  is  the  resumption  of  the  principle  contained  in  the 
Declaration  of  1787.  The  Lnw  of  1S95  pro\ides  (Xew  Article 
440) :  "  The  decree  or  judKiueiit  of  review,  resulting  in  the  in- 
nocence of  a  condemned  person,  may,  upon  his  demand,  allow 
him  damages,  because  of  the  injury  occasioned  him  by  the  con- 
viction.—  If  the  victim  of  the  judicial  error  is  dead,  the  right  of 
claiming  damages  shall  belong,  under  the  same  conditions,  to  his 
wife  and  his  ascendant»  und  descendants.  It  shall  nut  beiuiig  to 
relatives  further  removed  tlian  such  ah  can  prove  a  material  in- 
jury w^ulting  to  them  from  the  conviction.  —  The  claim  shall 
be  admissible  at  every  stage  of  the  proceedings  for  review.  —  Tlie 
damages  allowed  shall  be  bonie  by  the  State,  subject  to  its  recourse 
against  the  civil  party,  the  informer,  or  the  false  witness  by  whose 
fault  the  conviction  has  been  proiiounct-d.  Thi\v  shall  be  paid 
asexpenses  of  criminal  justice."  'lliis  wa,sacheck,  and  a  thorouglily 
justified  one,  on  the  general  principle  of  the  non-liabilitj'  of  the 
State  by  reason  of  acts  of  public  authorities  done  iii  it»  name. 

'  Wlieu  ÜH-n-i»  lortumor"joux"'  (/'fornW  «tdition.c  101,  p.  14.'>  rt  itq). 

'  "Trtw  ani.'i«[i  f "oulumo  di-  Brotn«7i(> "  yflaninl  nlttioti,  p.  103.  p.  Htil . 

'  Deciw  of  0-29  St- plvmbor.  171)1,  upvti  llic  (."rimin»)  jjolicp  atid  poliei-  of 
eafrty.  Titlo  V(.  Art.  8:  "If  the  iiiTornitT  n-fitsf»  lo  sign  and  amnn  \üa 
iDtorinutiiin,  the  polite  officer  «hall  not,  1)H  lioumi  to  eoDfäder  U  :  he  can. 
neverthfleJtM,  lnkeeoffnizanceof  lhi<  fajnlmtr  hisown  at^ourd.heerwUnessM, 
issue  a  warrant,  tnhring  the  aeeused  Wore  tlitefturt.and.  inaprai>erMi»>. 
a  writ  of  altAi'liiuxnI.,  provided  lliitt  h.-  will  de  pemonully  linlde  if  it  U 
proved  thai  be  w-ted  raatieiously  and  from  desire  lo  iajurc.  ' 
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Title  III » 


CRIMINAL  PROCEDURE  SINCE  1800  IN  OTHER 
COUNTRIES 


I  1.  Imixntaaoe  erf  Comparative 
Iaw.  Two  Chief  Groups  of 
Lawa:  (1)  Combination  of 
Inquisitcvial  and  Accusatory 
Syslems ;  (2)  Aouueatory  Sys- 
tem aa  derived  from  Gngbsh 
Law. 

i  2.  Legislatioa  in  Various  Foreipfn 
Countries :  Germany,  Auatna- 
Hungary,  Belgium,  Principal- 
ity of  Monaco,  Qrajid  Duchy 


S3. 


at  Luxembuiv,  Spain,  Itahr, 
Switzerland,  the  Netheilandfl, 
Great  Britun,  Russia,  Grand 
Duchy  of  Finland,  the  Bal- 
kans, Scandinavia,  Turkey, 
Egypt,  North  Am^ioa,  South 
America. 
Chief  Rules  of  Prosecution, 
Examination,  and  Trial  under 
the  Principal  Foreign  Systems. 


§  I.  Importanee  of  ComparatiT«  Law.  Two  Principal  Oroupt 
of  Lavs:  (1)  Combination  of  tha  Inquiiltorlal  and  Aocusatorr 
Sntams.  (2)  Th«  Accusatory  System  aa  darlvod  from  »"f"-*» 
Law.  —  It  is  no  longer  possible  to  conceive  of  the  isolated 
study  of  any  systeni  of  laws,  without  connecting  it  with 
its  sources,  following  its  evolution,  and  comparing  it  with 
the  systems  of  other  nations.  Each  of  those  European  na- 
tions styled  by  the  Romans  barbarians  had,  about  the  begin- 
ning of  the  ^liddie  Ages,  its  own  particular  customs  in  matters 
of  criminal  law,  but  the  procedures  of  all  of  them  possessed  many 
features  in  common.  The  accusator\-  system,  e\erywhere  in  force, 
itself  tended  to  uniformity.  Repressive  laws  are,  we  know,  in- 
evitably dependent  upon  political  organization.  It  follows  that 
the  prevalence  of  the  feudal  system  throughout  Europe  resulted  in 
the  judicial  systems  assuming  a  similar  aspect  almost  everywhere. 
Then,  when  absolute  monarchy  began  to  take  the  place  of  feudality, 
it  relied,  for  the  impairment  of  tlie  latter,  upon  the  laws  of  the 
Roman  EmixTors ;  and  the  influence  of  Roman  law,  which  had 
never  altogether  died  out  in  certain  Eurtipean  countries,  even 
at  the  height  of  the  reign  of  the  barbarian  laws,  helped  materially 
in  the  reconciliatiim  of  the  various  systems  of  law.     But  the  dif- 

MTttlc  III -Sec.  IX  of  Professor  Garraud's  "French  Criminal  Pro- 
cedure."    For  this  author  and  work,  see  the  Editorial  Preface.  —  Ed.] 
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ferent  countries  did  not  advance  at  the  »ame  pace  along  the  pntli  of 
the  trftiisfonuRtinns  which  their  pmcedurcs  were  destined  to  uij- 
d(rrp».  All.  howevrr,  witli  tlir  (.■xcnptiou  of  Knjjlund,  hud  di»(-Hrc]('d 
the  aocusator}'  sir'stem  and  had  substituted  for  it  the  inquisitnrinl 
tern.    The  French  RpvoUition,  by  itSRvstemof  law»,  exercised 

'  ia  influence  in  regard  to  the  repressive  organization  and  i)roccdure 
which  marhs  an  era  in  the  li-gislntive  historj' of  Eiira])ean  nations. 
Tlie  French  Coile  of  f'riniinal  Rxaniination  of  ISIIS,  which  con- 
stituted a  kind  of  compromise  between  the  two  systems  of  pro- 
cedure, served  lis  a  type  and  a,  model  for  a  great  number  of 
OMioRS.     Its  influence,  more  laütiiiR  tlian  the  conquest,  HtiEl 

filEinains. 

In  considering  the  difVerences  of  detail  which  we  shall  set  out  in 
their  proper  places,  he  who  seeks  to  ieRregate  the  principles  povem- 
ing  the  laws  of  prna-dnrc  of  thr  natinn.s  of  <'ontincntHl  Kuroix: 
discovers  tlie  fiin'lamental  unity  which  characterizes  them.  Every- 
where there  is  the  institution  of  the  public  prosecutor,  the  division 
tif  the  pmccfiurc  into  two  .stages,  ttiat  of  the  preliminary  cvainina- 
tion  which  borrows  its  rules  from  the  inquisitorial  system,  and  that 
of  the  trifil  ("  jugement "),  which  tnkes  up  all  the  snfegimrds  of 
tlic  ac-cn.satory  system.  The  jury  has  Rradually  conquered  the 
systems  of  law  of  foreign  nations,  and  countries  like  Spain  and 
Austria,  which  have  tried  to  suppress  it,  are  forced  to  reestablish 
it,  owing  to  the  imperious  demand.<iof  the  [Hipuiar  cousciemv,  whicli 
sees  in  the  jur>'  the  true  safeguard  of  liberty.  In  contrast  with 
this  imposing  group,  which  has  found,  in  the  French  Code  of  ISflS, 
the  mode!  and  framework  of  it.-*  institution.-!,  are  ranked  the  AurIo- 
Saxon  systems,  which  form  &q  autonomous  group,  obeying 
proportionately  the  same  insplnition  and  unimati-d  by  tlie  same 
spirit.  Tliey  have  t>een  and  .ftill  are  tlie  p^e^e^^e^.s  of  the  accu- 
satory system  in  Europe  and  America.  In  England  there  is 
no  public  prosecutor.  The  prosecution  is  left  to  private  initia- 
tive, llie  etpiality  of  tJie  struggle  Iietween  tlie  jutiaecution 
und  the  defense  is  safeguarded  by  a  series  of  institiitiooa 
which,  thanks  to  tlie  intelligence  of  the  race,  act  without  endan- 
gering too  much  the  swial  welfare.  In  the  AngkwSaxon  system 
the  jur>'  is  the  guarantee  of  the  trial  as  well  as  of  the  accusation. 
We  ivhall  point  out  briefly,  on  one  hand,  the  legislative  sources  of 
criminal  procedure  in  the  most  important  countries,  and  on  the 
other,  the  rules  of  that  procedure,  and  attempt  to  dbtinguish 
their  general  and  typical  features,  —  what  may  be  called  the 
"dominants," 
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§  2.  I.«cisl«tioQ  in  Vftrioui  Forstm  CountriM:  0«miuiy. 
Auitri»,  Belgium,  PrlnclpaUCy  ot  Monaco,  Grand  Duch;  of 
Luxemburg.  Spiün,  Itaij,  Swftxdrland,  the  Netherlaadt.  Oreat 
Britain,  Rug&ia,  Orand  Oucby  of  Pinland.  the  Balkuu.  SaamU- 
nsvl»,  Turkey.  Kc;pt.  Noitb  America.  South  America.  —  With 
the  exception  of  Kn):lanH,  where  idi-Hs  of  cutlifiowtioii  havt-,  nevcr- 
tlirloss.  iiisdo  dome  \ttogK-Mi.  all  the  Kuropean  countnes  have  now 
oxIifuHl  their  criminfll  law.' 

I.  Oerfnany.* 

(a)  Detiuitidji  joT  refarm.  —  'Hirough  the  application  of  scientific 
iDvestigation  to  criminal  priM^dure,'^  and  because  of  th«  gradually 
growing  conviction  of  the  iiiju-sttce  of  torture/  the  shortcomings  of 
the  Gerpiiui  criminal  procedure,  inherent  in  the  laup  itself,  and 
rendered  the  worse  hy  the  practitT.  jcradually  became  vaon-  ap- 
parent. Through  the  statutory  prohibition  of  torture  in  many 
countrie».^  criniinul  prurtNJun-  lust  on«  of  \\a  chief  fundamental 
elements.  It  became  evideut  that  many  of  th«  provisions  of 
judicial  inquiry  depended  for  their  force  upon  tortupe,  and  that 
many  of  the  views  of  the  German  theorj-  of  proof  couM  no  longer 
exist.  The  legislation  of  the  German  States  could  no  longer  re> 
main  indifferent  to  the  constantly  incrvusin^  demamlä  for  reform.* 

It  was,  however,  insisted  that  the  foundation  of  the  secret 


>  We  shall  not  amiiup  the  ouuntriosineroupe.  for  «Mmple.  1st.  AnKfo*! 
Amorioan  sroup:   'id.  Roniftncft  frroup.  north  and  itouih:    3il.  0*miaD 
group;  4th.  noupof  »tLfTiTounlni's.     That  wnuld  Ih*  loookiiowlMte»  that 
thore  ia  an  eUmical  rvltUionahin  betfreea  ayHtARU  of  law,  whioh  ü  »oi  thu 
cas«.     We  are  therefore  oompelled  to  prooeed  by  nunuvatioD.     Upon  ihi« 


point  »dp  F'tn:  von  Li*ü,  "to  droit  cnminrf  do»  p<nipl««  eun>p*ww"  (Bnf- 
Uq  aiid  I'aris  1S9'[).  Introduction,  pp.  xv  and  xyi. 

'  |I*atnem|>hK  it.  b.  r,  nud  d.  nt  llii^  iicKrounl  of  (icnnaD  IvKiilatioa  are 
tntiir|><>Ial(xl  fn»in  fliaiitrrn  WIN  ami  Xl.K  uf  ("rofiwHor  MittrTmairf» 
'"Pmitn-iui  iif  Oi-rman  rnmtiial  Procwiuw."  For  thin  author  and  work, 
»M-  Ihc  Edilortftl  Pr(-faco.  —  Ed.] 

*  Inidl  thvFreut'liHtul  Italia»  works  iur*v»rd  \n  Uip xcH-atille  ttwalment 
of  criminal  law.  uue  of  the  chief  subJM^l^  of  dJMruMion  b  the  neceesitjr  of 
the  revttionof  crlniinal  \*,v  becauiw  of  the  abolition  of  torlure,  of  pabtioitj, 
and  of  the  accusat^rJal  prowdtirv.  A«  to  tlio  dirertion  in  which  one  muaV 
ragard  criininoi  luv  an  hävini;  been  improved  Mii<n^  thp  middle  of  the  1700».  1 
•m  tlw  iuU'rwlinc  tmatuwnt  by  Htahnru  and  ihc  «xrhaniv  of  Iwlttti  of 
tho  AuHtrJan  cabuit«t.  a«  I»  \\\«  planit  uf  Emix-riir  .lim^'ph  Tor  imnrovetnenl. 
CI.  V'liM-fim.  ia  the  "  Rcvun  )>o1ko  "  (LiA|.'<^  1S.34},  H<rfl  II.  p.  20< .  and  Hlf t 
ll  p.  379. 

*<}öekit^.  "De  dootrins  iuris,  erim.  iopremmttift  indes  seculo  doode- 
vigvainio  modia  jam  p«rl«>  elapco"  (GroaiiiKen  X^2C>). 

'  Fturrbach,  '■Thntnii«  oder  U<nrrtii«>  Jiur  <ii>seii«ehiiiig,"  No.  V. 

*The  k<KiHntion  of  Tuscaoj'  of  the  30th  uf  Novombcr,  1786,  n.'jktivft 
to  erimin.-il  V.w.  i->  impurlanl  as  un  cxpirssion  of  the  view*  at  that  timo  | 
obtaitiiiiic  for  Dip  imunivonient  of  criminal  law.     .St»'  Vormianaui,  in  tha 
"Zeit«>Urifl  fUr  ausf.  Oeaetxnebunic  und  Rechuwii>.4i-nM'hiul."   It  TU., 
No.  20. 
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inquisitorial  prntrdure  be  retained,  also  the  effort  to  pri)cure  a 
<'rjriff-'<flioii.  ilikI  the  (nTinaii  (-rirniiiRl  proceclurt-  founded  upon  a 
statiilury  theory  «if  ppnaf.  Tnptupe  «-as  to  be  »tiolished,  snd  the 
institntions  then-with  connected.  The  principles  of  evidence  of 
the  "Carnlina"  were  to  In-  extended  und  the  »buses  that  had 
crept  in  were  to  be  reetiÖed. 

(fe)  Earlier  kgutatUm.  —  These  demands  led  to  the  Austrian 
code  of  1S0Ü  '  relativp  to  crimes  and  [Minlshmi-nt-''.'  mid  the  Prussian 
criminal  niles '  of  1805*  prepared  through  the  introduction  of 

■  Id  r(>eard  t«  ihohititaryor  lIi»  AuMlricLri  luw.  ki!l>  <1fi't/^rni(ii<r.  "H&nd- 
bueh."  I,  p.  IIG.  Graff,  "V^rs,  einfif  Ooiwli.  il^r  CriminAJiKMetzKebuDg 
in  Kt«y«-mark."  ^aratz  I817>.  Jmuil.  "Da.i  östtirritich.  Criminajrnoht 
B»eh  «einen  Oruoden  und  (.leint."  (OratE  1803-181.1),  I  Dnd.,  p.  74. 
Maurhir.  "Sy»t.  lliLniibuch  des  oMt«rr.  StrafKeiiietK«!!."  (Wi«n  IS44), 
1.  p.  12. 

'  Under  tin?  lillc. — "OeäetEbucli  über  Verbrochen."  publi^ihed  on 
Se[>U'tnl)*ir  3d.  1S()3.  Hern  IHong  llii>  r:umtn«ialarie<i  of  JrmiU.  "daa 
««iU>rTeinli.  Crititintilriichln"  (««<  nntr).  W  vol.  [vol.  I  in  new  edition, 
IS20).  iliinnamann.  "Da^t  rftohtl.  V>'rf»hw>n  dw  Criminalgprifihl«  über 
Verbrwht-Q.  naeh  dem  GuseUbiitdit-  in  Bdupii-lcm  dnrgnatellt."  'id  Thie. 
(Vienna  ISUU).  Lutac,  "VemiKdi  vtuur  Anwi*iiduuK  der  Ovu-tzo  Qlior 
Vprhrfichtin"  (Vinnn*  1806).  w.  Waarr'fiuclt.  "Handbuch  für  Crimiual- 
riflhtor  und  Bf-iirknoImRki-iton "  {QnUx  1812).  3  vol».  Example!)  ot 
sUtuttr.i  niid  di:t<!U.i»iun  in  Zrilieri,  "Jährlichen  lioitrage  zur  Uesetzkunda 
und  ll.(dir.siill.^«."  IiSIHJ-ISll,  IV  vol,  I'tniabrvcm.  •'MnUiriolicn  für 
0<uti^Ukundt*  uml  RHc-hU|)ntiiri>  In  Ot«l«n*i»'li."  VHI  vol.  (Vienna  1816- 
IK24).  Wagnrr.  ''Zfitschrift  filr  öicicrr.  K«'hUBid(dir.  und  {Ji'KcJ.zktinde" 
(Vienn»  182A-1><3I.  and  since  \)iXi.  continmHl  by  /JofJinflrr  and  KwHrr, 

yearly,    12     vols.,    IuUt    (.'Uiitiiiuwl     by    HlMhenraiich).        v.    IV'iWncr. .  Ziiil- 

flelirift,  "Der  ■Turist."  (Vit'nua.  *\ai]v  183fl.  vt«irly.  4  vols.).  A  i-olUirtion 
of  all  the  laws  enained  for  the  Austrian  Code,  and  in^lruvtions,  in  Wai^, 
"Dos  SI rnfeesctz  ubor  VerbrcehoD  mamt  den  daiu  KehüHic^n  Verord- 
nun^en"  ivicnna  ISitU).  and  in  fultor  detoil  in  Marcher.  "Syst.  Iload- 
buch"  (Viwnnii  1*14). 

»"rriininaiDrdiniiij;,"  iiiib1itt)i«>d  on  Dpeemlwr  llth.  1805.  Su|>pli>- 
mfnlft  theroto  in  Unfmnnn.  "  Hflp^ff-or.  dor  in  Crim.  UntowiiphunffssapiiAn 
nnbiirn  Hifstiiniimimcn  "  fZuliirbau  ISI7).  IScrgtr.  "II«!!.  dtw  pröuait. 
CriiiiinaJreuhla."  iZi-ie  181!)).  «,  fitromhi-ek,  in  i-.  Komplz,  '■  Jahrbueh." 
XIII  Hn,.  p.  35.  I'li'iUoie.  *"t"unimt*ni.  tlber  dip  Criminalordnunj;" 
(Berlin  I817i,  2  vols.  Cuiumenls  and  illustrulionü  in  KUiw.  "Annalpo 
der  (iestUknnde  und  Uci-hlsir-'lehrsftmlioic "  {Berlin  since  17SS).  28  vol». 
u.  Ktmi'l:.  "'JalirliUchiT  filr  die  pruuss.  Clesetzgobung  und  liochlswisson- 
wdiidl."  {sini'o  l.HI3j,  127  vol«  lu  date.  Ilit:is.  •■Zeilsfjhrifl  für  die  Criin- 
i!mtR'(dit.M|i!lftr"  "I  di'ti  i>r"iis>!.  SUialon"  I'Berlin  IS'.'.ij.  to  dai«  4S  vi>la. 
with  »iipplrnient.s,      Sor  nUo   .I'»yi;,  "(JninilriM  7.11  Vorltwiinitrn  ührrd<-a 

SpiiMiint'»  um!  j>fTuss.  St.rnfitrcH'r-M."  1  KiSiiiKvln^rfc  l82-">t.  Aoegg.  "L«hr- 
ueh  den  v;uiin'incn  drulHrbru  (Yiminiiliircic."  (tl'lll).  p.  3ö.  Rieiitfr, 
"llandbtiirii  d"«  Hi-rafviTfuhren»  in  d('n  prrmi,  Stajiton"  (Kftnig^herg 
1930),  -1  vols.  Tf.mmi:,  'TiHnmciil.  (ibrr  Wnurmplien  der  prsilsa.  Crim- 
iaaJovidnune "  (Bprlin  ls;!8).  Alkrr.  "Handljneh  des  preuw.  Crirninnl- 
pnMHHUVHrfahren"  (Uerlin  1^42).  For  the  later  ordinance»  passed  rt'lativo 
lol.ho"(_'riminalordnunir."  see.  preferably.  M-iiintap/.  "Preuw,  ('rimtiinl- 
ordnunK  in  finer  xu-uimnK-n^leiliiiii;  mil  iler  iTeiin/.fnden  Verordniinjffln" 
(Bnrlin  IKHO),  A  lalor  Prtisfiinn  nl»lule  'whi<'h  ts  iniportant  ix  thi^  one  of 
Aueusl  rtih,  181),  rxtntiv««  to  Cho  brief  examination  in  i-nurL  cif  summary 
jurisdieliuu.  In  pck'I'^1  lo  the  pm((r<'*-«  nf  i.hii  I'nimian  !c((iitlaliuo.  *ee  also 
Ttmm'.,  in  V.  Jogrmtrtnn,  "ZdlH^hrin."  nrw  pditioii.  p.  :i<l7. 

*  As  to  ila  comEKiäiliun.  svk  MuthU.  "Jurist.  MunaUiHchrifl,"  IV,  p.  232. 
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systematic  court  rules.'  This  latter,  hwausc  of  its  failure  to  mnko 
a  lÜHtiiictinii  between  preliminary  investigations  an<i  investigatioiw 
incliipf,  becauBCo/ its  admission  of  fxtriu>r(liimr\'pua!ähmrm»aad 
punishments  for  «mtempt,  and  also  lyeoaiiiw  of  its  nunieroii.-«  rv- 
strictions  upon  acquittal,  could  not  satisfy  the  legitimate  require- 
ments.' The  Bavitrian  Crimiitul  ItcKtilutluiis/  (icCAusc  of  tho 
completeness  of  their  provisions.  bN'ausc  of  the  favorinn  of  ac- 
quittal and  means  of  dcfcnw,  and  rspecially  hecaiise  of  the  pro- 
motion of  timt  which,  for  the  improvement  of  the  German  inquisi- 
torial procedure  and  for  the  correction  of  »huaes,  was  proposed 
for  legislation  by  sricntific  knowltdgc,  seemed  best  to  correspond 
to  the  demiinilt«  of  the  time. 

{e)  D/frch  of  Ihf  earlitr  Ifgislalion.  —  But  while  all  these  codes 
wrre  so  seniceublc  fur  their  ,Ume.  they  contained  only  half  tncas- 
ures.*  They  lacked  a  proper  foundation,  and  since  they  con- 
tained the  old  court  sj'stem  with  its  inherent  defects,  they  ouuld 
not  render  the  accused  secure  afcaiiist  arhitrarj'  action.  They 
retained  the  disa<  I  vantages  of  the  iriquisitoriul  prcKX-dure;  they 
pUceil  undue  reMrirtion  upon  acquittal;  and  through  the  admis- 
uon  of  punishments  for  contempt  they  contained  dangerous 
elements.  Moreover,  tlicy  did  not  assure  to  the  jud^rs  the  ineana 
of  pr<x;iiniig  tlie  complete  material  requisite  for  a  jitat  verdict,*  and 
because  of  the  attem])t  at  a  theory  of  legal  proof,  they  often 

'  A^  to  tlif  «Hulinr  hiKlory  of  PriiKnioD  law,  ko»  Miiltrmn\rr,  "Hand* 
buob."  I.  p.  lit).  Th^^KimcnvlouUimarHcptamlwT  Ifith.  IStH.in  Kte\n4. 
"Annalen  dor  Ocsi'tJ;kmiilc.'  XXlIi.  p.  213.  A»  lo  thi-  tullueoc»  of  i*r- 
lain  oomiaeaUitoni  on  tlic  I*r(i*.:!i»n  prooodure,  see  Bienrr,  "BcitrAe^  xur 
0««cliuf>]il«  dM  IiiqtiUil)oiM|jro<^oi>oo«,"  pp.  164.  Ift2.  fioo  mipoHall;. 
Ahegg,  "Ci<>s(-!iicht«'  dot  pn-uK*.  Sinifrcchta, '  in  IliUig't  "ZvitMihrift,"  1st 
Supplcmcnthund  (1835). 

'  KeecritidsiiMin  Kln>M."AiiiiAleii."  Ttd.2-1.No,  2:  and  "Olmaenton 
ItroiiM.  Criminalreiihl*"  (Brexlnii  ISIS).  Trmmt.  "C'Ommcntar  Ober  dis 
wichiief-rt'n  Paraeraphoa  dea  preuss.  Criminalonlnung"  (Berlin  1)138>. 

>  Karlk-r  history,  see  MiUtrnwier,  "HiiRdbu(<h."  I,  p.  lOU.  Tha 
"Criiiiiuitlurdituni;"  formed  the  3d  [mitI  of  llic  Critiiiuid  Code  of  1813. 
The  sup]>l«ln«'iitH  i" Novellen  ")  wprei»IIwt<^liri  III«?  "SftTiimlHiiiBdwwinhl- 

Klon  K.  Rwrripu-  in  B<-Mi<liunit  axit  da»  .'^inifKCM'tzliuob  vun  1813" ;  and 
ppttmair,  "somnUunic  der  hrtätilrrunici-n  und  Itotcnpip "  (IS24),  and 
also  the  aincle  !<up»lemenlj<  ("Novdlrn").  Kiven  by  c.  f^tmü.  "tlrundirflca 
das  deniladieo  und  besoDdem  txiirr  rriniinalprooe«))!« "  (Grianno  IS2o). 
Sm  aln  p.  Gontur  and  StlimiitUeir,  "Jalirbdchnr  dnr  anu>Uwmoiu;  und 
Bechtak.  in  BaiflTO."  (Erlanffea  1S1R-1S20).  3  VfilB.  Zuihfin.  ^ZtiiX- 
gt^brift  Mr  Tliiwrii-  und  Pnicia  d»  b^ier.  ItoohU"  (Miiix-bcn  1835). 
2  voll.  Stufftrl,  "UlftttcT  fär  Kechuuuwvud.  in  Oftivm."  tAuK|>nrh.  fron 
1S3&) 

*  MilUrmaifr,  in  "Archiv  des  Criminntivoht« "  <IIiUI«iJi  XI,  Km.  7.  12, 
15,20. 

»  mttnmaUr.  fn  "Arrliiv"  {Neue  Fofee,  Hallo  lÄIT).  p.  ft.     Cf.  Boai- 
Air(.  "Zwei  eriminalini.    Ahblladl."  pp.  3-9R.    A«  t«  ihn  faults  of  Ih« 
MuUrmaier.  in  "Arohiv"  tlS42j.  pp.  71-93.  100. 
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cauüecl  the  release  of  the  guilty.'  Tlie  legtsJators  hoped,  through 
a  niftss  of  getierni  ruli-s,  lo  he  able  to  guide  the  course  of  proccdiirt- * 
l»ul  in  an  uiifurtuuulf  maiuier,  they  often  went  bcyuiid  what  wa-s 
requisite  and  hindt-nMl  the  net-essnr;.-  free  cxereise  of  discretion.' 
Moreover,  they  made  so  many  exceptions  to  tlie  rules  that  finally 
the  rules  were  without  significsnce.* 

PulitiiTLl  chuiif^'s.  the  iiicreasinj;  opinion  tlifti  the  former 
Gennan  priH-edure  did  not  satisfy  rt'a!^>nat)Ie  requirements, 
the  greater  respect  for  civil  frcnliim,  and  the  realization  of  the 
neeessily  for  seeurinj;  it  against  attaek»  in  the  eriminal  procedure, 
gave  rUe  in  the  ensuing  i)eriod  to  seiontific  iiivestiBation,  and 
much  dclibemtion,  e.^.  in  llir  It-^iMhitive  a.s»-mhlie,s,  in  regard  to  a 
regular  revl^ioci  of  German  prix^edure. 

The  pradually  inereosing  knowledge  of  French  proeodure. 
obtaining  a»  law  in  many  juirts  r)f  (iertnany,  and  the  nccasionat 
questions  arising  as  to  the  retention  of  the  French  procedure, 
caused  dispute's,*  stimulated  interest,  and  made  foreign  legislation 
better  known.  In  thirt  way  there  iucreuaeil  in  numlK-r  scientific 
works  relative  to  the  improvement  of  enminal  pnH.fxlurc,  often 
occasioned  by  n  discussion  of  ciidific^ation.    These  also  aimed  at 

'  For  a  coni'MsJon  of  tli*  tauha  in  ihe  Qerman  procodu»,  soe  ßiener, 
"Uhvnliv  uout-rvii  VurevliläKe  *ur  Verbwaorung  d««  Oriminalverfalirttiu 
in  DeutfloblantJ  "  (B^^rlin  1S44).  Also  fucMa,  "DtT  InquiaitiouaprcK^a»! 
mit    Ru<^hsi<!ht  auf  zeiteomAMo   Reform"    (tlrlatiKun    1844).      In  eoDM^ 

Jut^Dce  of  this.  Marlm  defendod  tliv  tierniJiii  prwwduru  in  Kichlrr'g  "  Krit. 
ahrbuoh"  ilSiS).  p,  110, 

<NQti'!i>  tho  HtnU'mont«  of  Fcvethach,  tn  hix  work,  "  D«l nullit uncen 
Obt-r  Onffontlic-hkcit  iiml  Maii<lli<rlikri( "  (Oi«c»>a  ]824).  1  ThL,  p.  415. 
and  in  Uic-  cii-*iripti<m  of  t-riniL-s.  II.  p.  lot.  uoli«. 

'  J?.tf,,  ill  rvtpirJ  l-u  tin-  tiwluig  of  I'vidt^uof.  GwiWtn,  "Über  <li«  peUi- 
hcbe  RfchtspllcKt  in  Kloinsiaaif-n  "  (Tübingen  lÄU),  p.  126. 

'  E.g..  in  regard  lo  arn-^t  and  the  Hpurching  of  promiaea. 

'  Here  liclouga  v.  Samilaad  iwn  Hach.  "NiedeTTlieinJHphes  Are  hi  v  für 
Odsetseebuuft  iind  Kwht-wiwfetis'-liaft"  iK<Mn  1^17-1820),  4  vols, 
-flso  tho  iM-tlvlOB  apprmnnic  in  i:  K'tmul:,  "JnbrbiirliiT,"  <«f>wiiilly  Ilrfl 
XXIll.  pp.  91-202.  Itaiiamar,  " Ditt  v'lirjirig«'  d«r  öffnutlicd-mündüplwn 
RtwblMpncge"  (Muins  l>ll.'>).  ''nrundt^  fUr  und  widi-r  die  [uundliobu 
B«cbt«pfl«M"  (Mains  ISlti).  Sehramm,  'Prfimiitliin^  BfnierkuiiKeB 
liber  «teiitl.  mniidl.  Verfahn'n"  ( KlWrfKliI  ISIT).  TntU-rman.  "Xacii- 
theilo  dfs  liffi-nt Lichen  Vt^rfahr^ns "  fDüsscIdnrf  1817>.  .\f(i»q<io.  "Pril- 
fung  der  neuem  Gründe  fur  bfTeiitliohes  Verfahren"  iBerlin  181S).  See 
kleo  UiUermaier.  "Die  liCTentli'^li'miindlirhe  Strari«chl«p[lei;i<  und  die 
OoMhvor&t<iilieil  ia  Verslflichnnij  mit  dt-ni  doutaohen  Stmvnrfftlirfn " 
(I^ndhut  I^tllh.  Fi)in)>rinll,v  vnlii»blt>nix  theroni'liisioiis  of  Ih«  "  imntrdi' 
alc-iinimeBtinn  "  (in  Ktiln).  "Ubitr  dAa  AlTontl.  mi'indl.  Wrfohrva  in  t'niur- 
BUchungMoclicii,  (ibur  dm*  OfT<,<nt1.  Minixti-rinm,  UI)*t  dns  Oi-nt^livumi^ii- 
mrioht  (Berlin  l»lSt.  And  in  nipifxl  lion-lu.  «a-  also  CrartU.  "'PrU- 
fiinii;  der  Gulanblon  di-r  Innnt-dialn.inniiswiin  "  (Ijiipzic  1.S19),  2  vol». 
fttbmanti.  "  Aiidetilung  einig'T  FordiTiinpen  an  eineemc  Stnifrechtspfleip»  " 
(Wiesbaden  isiöj.  "  BenuTk  über  Kini.  dor  0«'ffenllielüieii  deeeer  Verf. 
urtd  der  Oeaf'hwörn*n(;erioht^  in  Uaiem,"  (München  1810).  v.  Fmiirbaeh. 
"IVbor  Oeffvutlit^^likwit  uud  Mündlichkeit'!  (UieeMO  1SI1-182S),  2  vols. 
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a  comparative  study  of  the  logisUtinn  of  forei)^  countries,  and  of 
those  uf  its  i>riiiri[ilL-a  dilTrniig  fnnn  the  common  Ceniun  \>m- 
cedure,'  There  was,  however,  the  Hisadvantage  that  the  legisla- 
tors coiiUi  not  gft  iivvay  from  thfir  favorite  deterrent  thwry  and 
tlieir  df>ire  tu  obtain  a  confession.' 

(fJ)  Legislation  of  ike  early  tSfJOa.  —  Id  most  of  the  German 
Stales,  other  than  those  wh(tse  criininal  rmics  have  already  heeii 
referred  to  above,  tlie  le^älation  (k'niing  with  criminal  procedure 
VTRs  in  the  fonn  either  of  neu*  »Klifiojitittn^,  or  of  ih-w  revLsion» 
of  old  cmlw,  OP  el«c  ihroiigh  special  statutes  ilealing  with  iwrtic- 
utar  subjects.  The  ba^is  of  most  of  their  Ian*»  was  the  rummua 
German  procedure,  often  chiiiij^-d.  but  not  always  improved,  by 
a  few  statutory  eiiaitincntsi. 

In  several  countries,  single  far-rcnchini;  statutes  were  passed 
reUtivc  lo  individual  point»  of  er^niiiial  pm«-dnre,  vhile  for  the 
most  part  the  common  Gennan  procedure  waü  retained.  Such 
wa5  the  case  in:      Hadcn,*  the    Kiiij^dom  of   Suxnny,*   llraun' 

>  Abrn,  "Bcitriige  Biir  SlrafprooeescsaeUcelMine"  (Neuatadt  1841). 
hev*.  "Dor  iiiilii(llii')it<  itfrcnttii^ho  AnUaice Process  uaa  der  eehdme  »chrifl- 
Hehe  Ilnti-michuniQjpnM-i'KN"  lAsHien  1Ä40\.  Hfpri.  "AiikJitinwhafl 
Or'fTi'ntli(>hk<!il  und  ^liiniili^hkcil  (U-si  Sirnfvirffthrcii»  '  l:Tü^>in|^'Il  is.|2t. 
lA-rtan,  "UIkt  OefTcntlivhluHt  und  MQndlirhkvit  de«  HtrnfvcrriUiniu " 
(BtTliu  1842).  Maiitor  in  e.  Jaffrmann»  nnd  SiiUnrm,  " Zcitat-hrift  (Or 
Si™lverfahi*ii."  1(1,  Bd.,  No,  I.  foUr.  "Xlbnr  MümUiohtw-il  uwl 
OeffMiUipbkeil  dc«  OcriohUverftihn.'ns"  (Cftilsnih»  t)M3);  »od  G^ih, 
in  hi*  refiTeoM!  1<i  FoHr  m  Rwhter't  Kril.  Jahrbaohi-rn  (1844.  Frt).. 
p.  20).  BxtitT.  'Ther  file  neueren  VarMhläKf  zur  Verbeissfirung  <)cb 
Criminal  Verf."  (Bvrtin  1M4).  Hpne  also  belo&i*  tho  legal  wrilinK»  of 
Sekitarh.  in  remird  to  ihoimproveinentof  criniin»!  i>roiw<lar« in  HrUe««i^ 
lIol>l(<in:  "t'Rrr  Ata  von  KoUU'iniu'hon  SlanH^tn  neantrftct«  Riifonn  da« 
ßlrafvi<rf»tin-n.i "  (Kii-l  lA4.'li.  Thi»  urticlm  by  Folk,  llrrmann,  Graha,  [n 
tlw  new  Kiek-r  BliltUr.  IK4:i.  Ill  Bd..  p.  7.i;  VI.  u.  3»:  VII.  p.  258. 
BrinktniiTin,  ■■  I'ber  OnliwurKirirhle  ill  blnifBachwi  '  (Kiel  18W>,  ftV 
flwreA,  "CoprRrfomi  litwOnrirliivi-rfahrensin  Sohleawii:"  (tR44).  Cart- 
AcMer.  in  the  "Jurist,  ZpiL-M-hrifl  des  »elilcsw.  Advokntenvemiu,"  I 
Annual.  2.  lift.,  p.  2fi9.  .K^  to  the  improvement  of  proeedure.  see  mp^ 
piallj'  I'vehia,  "Der  Inqui  >ntion«proc«mi  mil  Ruebrii^he  nut  eine  mltremiius 
R«fomr'  (KrUii4t"n  1W4>.  HtrJrl.  "Von  «Ut  Jury"  (Mürwlvr  1Ä44). 
Hopf  Her,  ''IIht  di-n  Anl(1iiK<>prnpnKi;  tind  den  UMwbvanMBffcricht " 
(HamUifK  lS*t).     .yfiiirrmairr,  in  "  Archiv,"  Ift42,  Km.  2,  8,  iS. 

'  Hrpv,  "  DarälelluDK  der  deuUcben  älrvlreeliusytlome,"  2d  AblhL, 
pp.  :«3-392. 

'  Strafediet  of  ISO»,  nith  the  9U|n)leinent.i  and  examples  of  1813.  edited 
^  Rkutoim  «Mannheim  1823).  Snt  also  Ihmiboeh,  "V«rfawunz  und 
IroewÄVi-rfalirnn  der  l'nlerfferichte "  {Karlsruhe  \fi22).  p.  Hahnhnrtl. 
"JahrhtH'htT  dwi  liailitehen  Obe-rhofjreriehJ*  xu  Mannheim  "  (IKEi-IKU, 
6  vols.).  Dulttngrr.  KrIIrrnturr  and  i'.  Wttlrr,  "  Arrhiv  fiir  dir  Oein>t(tfi>)i. 
und  Rechtapfltv'  <"  Rndrn  "  CFreihur^  t8:tO,  4  vnls.).  .Vmont;  iW  laur 
■tatatea  dMdJni;  wiib  <Timinal  law,  the  datnte  of  Na^-orolH-r  2i>tli,  in  r>gaid 
t«  the  abolition  of  puiiislinK^nC»  for  i-etiu.-mpt,  ami  llu-  ütatute  of  Augoat 
3d.  18.17.  in  reeard  to  rclhal  in  rriininiitnatUTi.  arc  iiMporlant, 

•See  antt.  ('hapter  XVII.  and  ««pK-ially  Uw  Statut«  nf  Mareh  3(Htu 
1S38.     Changu«  of  special  features  in  ihe  praoedore  in  criminal  eaoee  — 
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schweig,'  Holstein  and  Sehleswij;/  Hanover,'  Mecklenburg,* 
Anhall-Ui-SBau,^  Wrinnir."  Altcnhiirg,''  Schwarz  burg.*  tlie  Grand 
Duchy  of  Hesse,'  and  Oldenburg. '" 

hi  other  f  »epmsn  States  there  was  a  secret  written  proc«dure,  in- 

HMi  tüiM>  ill  rc^curil  111  the  KnxoR  iriniinsl  propedure.  tht^  ('xc^llfiit  ortiulo 
in  the  "ZeitHclirift  CrimingJUt.  JnhrbiicTier  ffir  (W  KOni^r.  8B«liHt!ti," 
U'nfWor/ and  S\i-hdrat  (Zwit-kaii  1S;J7-1S41,  uml  "Npik»  JftlirbUpher " 
Qcn  l>vC2(.  A  lift«'  lirafi  waM  laid  bt-furc- the  Iligli  Coujlin  I8-13.  It  occn- 
jy  writlcD  ortide?.  Then;  vfa»  nut  aniitrwiiiirnl  ««•  l«  fuudji- 
iripkw  »imI  v»  I  he  draft  wns  urithdrawn  liy  thcfpivt'ninii'iit.     Swt 

r.  Ill   rnB»rd    1«   Ihii*   proposöd     revision  in    tbo    ""Arpliiv  di^s 

Crinittalrenbu  "  (Hnllv  \Mi).  p.  4:^4, 

>  V«rordnunK  of  January  15th.  1NI4 :  oT  Fphnutrv  3d,  1UI4 :  of  March 
SOlh,  1823;  und  tht-  BULutf»  of  1K12  und  thi-  rtutiitc  of  l-Vhninry  23d. 
1837.  Si-hiiU.  '"AbriBK  di-r  GwlchlBverfimsuni;  mid  du»  Vorfahrrns  in 
SlrsJwwhen  in  Braunschweig"   lAlteiiburK  ItMI). 

'  Eimurch.  •Prakl.  Darstellung  der  blroXverfahreuB  in  twtilwiwij," 
1840,  with  the  suppinmonls  of  lS4;i. 

• /'tiffendor/,  "Introd,  in  pruc.  mm."  (Lüneburg  1732).  Ocfltrtei. 
"Handbuoh  ill>er  duK  V'l'rf.  in  Slmfrallon  fOr  da»  KöhiEreich  Hannover" 
(ad  vol.  Ill  of  the  "hüreiTl.  und  p«>inL  hantiov.  l*rw.")  (OöttiDcen  1820). 
Statute  relivtive  to  Ilw  aWlitinn  «f  1011.111*,  nf  Mnrr-h  1.1th.  lw2!i.  In 
JuDP,  1R29.  a  n'%-iwoii  of  llii- orimiiittl  priMW^luri-  wna  pruixiiu-d  (".^rhiv 
do»  CriiiiiniJri'i'hlH."  X.  No.  ll.  Grin«,  "Knlwiirf  dt-r  Cri mi imlprtK-t-*»- 
ordn.  fur  llimtniver  "  (döttingen  IXfW).  In  i^gard  Ui  thea/^l«  (tt  the  Cum- 
mi.-uiiun,  mi-  "Arcliiv,"  Neud  Folge,  lN;i7.  p.  SO.  ätalule  of  September 
hlh,  1!*4<1.  in  regard  to  the  jiidieial  proeoriure  in  criminal  rases.  Slatut*of 
November  10.  IWO.  in  regard  lo  urfeBM'.«  subject  lo  tlie  juriediHiwn  of  ti 
pohc«  magintrate.  r.  Holhmrr.  ""  Kr(>rl<Tun|^  iind  AhhäiidJung  huh  d<'in 
Gebiet«  dm  lituinov.  Criminalre^'hte  und  Cnminalproe««8M*'  (Uannovier 
Ifttö). 

'  C^niiDaleericbt^ordniinK  nf  ,lnnun.ry  ItUl,  1817  ;  mmi  "Kiuir«  Arnhir," 
I  Bd..  No.  2S.  In  n^Enrd  lu  tlu-  Mfckkntiurp  eriminal  prtw.wliire.  »ee 
RtchtvT,  "Ilandbui'h  dm  Mcklcnb.  Criniiii»r|inn',"  ((iiiiitriiw  ISIWl. 
Also  much  in  Kamtnrrn.  "Dim  Re«'hismit.l*'l  der  R«-vi«iiti  in  Criminal- 
prop."  (RosUM'k  IK«),  The  statute  o(  Januar^'  I2th.  IS.!^.  in  remrd 
to  thp  rr-pilnliona  dealing  with  the  jiiri^diolion  of  the  "  friininaJeollecitim." 
in  impiirtanl..  AW  llic  atalute  of  Jaiioary  13th.  IB38,  in  regard  to  "Nie- 
dtiTKLTiehtF"  :  the  statule  of  January  lülh,  1S3S,  in  retfard  to  (lie  order  of 
ttpM-ohee  in  c-riiTiinal  investigation«:  and  the  slatiit«  of  Jiiniiao'  12Lh, 
I)*4I,  ill  reicard  to  evidence. 

'  Exiiianatioas.  rhange».  and  supplcmetit.B  to  ci.'nain  titles  of  tfa<!  Anbull 
Landetiordnung.  of  July  10th,  1822  |pp.  HI.  IM  dfftl  with  'iriniinal  pro- 
oedurel. 

■  Weimar  CriminsJirorichtfloriln.  of  Oclnhcr  ijtli,  \ÜW.  Weimar  Ver- 
ordnutiE  of  M«.y  7th.  IKl'.l,  in  «'(rtird  to  the  nhotitit.n  of  torture,  the 
admigability  of  runishnient*  for  (•ont4'inpt,  and  rirt^iim^tautial  evidvnee. 
Statut«!  nf  April  7th  and  IHh.  IKJ». 

'  Altenburii.  ätnlutv  iu  u-mwd  to  dreumsla-atial  evidenoe  of  April 
Ifitli.  I8:J7,  and  Üir  uttttul«  of  January  ^tb.  1837,  in  regard  to  Ruocviwivo 
appeal. 

'  Statut«  of  Febniarv  2d.  3S37.  in  rpgard  to  legal  remedies. 

'  RiiM.  in  Bopp.  "Materialien,"  I.  p.  Xi.  Bopp.  "Xaohtrtlii^  nir  he*- 
sen-darmttttidl.  rivilproet-sfionin.  uml  |)*>inl.  Ooneht«ordmine "  (Darm- 
stadt IS381.  The  Btatulcü  passe«!  at  the  inlroduclion  of  tin-  m-w  Criminal 
Code  of  SeptemWr  17tli.  1S41,  have  an  infltient^e  upon  proci'durc, 

•"  There  waa  later  introduced  a  Bavarian  CHtniniil  ('o<|p.  with  ninny 
ImprovcmentG.  See  "Archiv,"  IV,  p.  471.  lmporl«nt  addition»  by  way 
of  explanation  of  Oetober  1  Itb.  1821.  An  rditioD  uf  tlif  Code  conUiiniue 
all  aJtlitiomt  prior  la  lij30  appeared  in  IKJ7. 
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qui»torial  in  nature,  jnitird  with  n  rrrtain  publicitv  and  an  oral 
method  of  pleading,  so  that  al  »he  end  of  tlic  pnxx-durc  then*  was, 
as  it  were,  a  public  conclusion.  This  was  the  case  especially  in 
the  systems  of  many  of  thr  Swiss  CHnMin»,  r.y.,  Zurich.' 
Lucero.'  Dtrn.*  TLurgau,^  Glarus,*  and  Freiburg.*  In  this 
category-  also  belonged  ibe  Criminal  Repilutions  '  of  Wurtem- 
bufft*  nhicli  amtained  a  Hiuited  oral  conclusion  in  the  case  of 
graver  crimes,*  and  certain  other  institutions  of  the  accuaaCurial 
procedure."  The  Prussian  Revision  had  in  view  u  similar  public 
conclusion." 

Otlier  le^slatiun  chose  as  its  foundation  the  French  procedure. 
yet  witli  a  limitation  upon  the  paaiun^  of  jtittgrnent  by  jurors,  and 
with  the  effort  to  conduct  the  preliminary'  investigation  thonnighly. 
and  to  widen  the  run^e  of  tlie  diservttou  of  the  presiding  judge. 
Here  belong  the  codiScations  of  the   \etherlands,'*  niid  of  the 

>  StatuU>  of  Jun«  10th.  1831. 

*  Luc«rn.     StrafprufiMsordja.  of  Jimv  17tli,  1836. 

*  Statut«»  of  M»r(^h  7tb,  and  Dc«Mtib««-  ISib,  IS34  ("Archiv.'*  V««i» 
Folge,  1837,  p,  I!M). 

•SUtutvolJuDPltnh.  18»!,  aad  of  N'<i\-cBibcr  19lb,  1837.  ü  recant  u> 
tlie  Bdminutnttion  of  juHt,ii.'«. 

■  Stmf prooMwirdn .  for  tlii.<  Canton  Olsru«.  1837. 

*  SUtuto  of  May  27lh.  IKt». 

'As  to  th«  *l4iliil4i>i  pnv^oding  thp  new  ivciitfttions  for  criminal  pro- 
nMlur«.  nv  Ordinatiw  of  NovrtnhiT  K^th.  ISil  1  ;  IV  (h-KwiistttionMediDt  of 
DMwmbcrSUl.  1818.  Kon.  l9'.i~Q26.  »od  ibc  »lit-t  of  July  17tli.  in  rapurd 
to  crimiti&l  furiiiH  «lid  iiiHiitutioo».  Sii."  atsu  Ho/atkrr,  "SyMcmatitobe 
Ueberaiebl  des  K^meiacn  und  wUrlemtiunc.  Slrafpnweaai«"'  (TObiacno 
1820).  Alt»  Uofaeker.  "  Jahrbuctier  der  0«WlxgM)ltag  und  Ri^chUpoac» 
in  Würtembunt  '  iStutlEurt  1S34-1830).  A  revinon  of  th«  Drimin^ 
sUituU.«  v,-M  |ini^M.>d  in  lliti  A^m>iiiMy  ("Stande")  in  18.30.  See  «rtti- 
oism  of  thi'K^lin  in  miration  of  jiuitiop.  in  Gmelin,  "  flbftr  die  peinliftebe  Reohta- 
p6«a)i  in  KlfinstnAteo  mit  bo«.  Boziitbtine  nuf  WUrtetnbure"  (TllbiniieD 
iS3l).  Si«  ulso  niitnv  »rUotM  In  rrg&rd  lo  tho  WllrtvRiMirg  erimiiml 
prooedur«  In  äorur V,  " Monat bsohf if t  fikrdif  Juslixjidrgv  in  Würtontburg  " 
(LudwiEBburg,  1S3t  to  1»44,  vi-arly,  4  voU.). 

•or  June  23(1.  1««.  /^*(.■i^p(■r. '■  Commcntar  DImt  ilii-  Strafjiroce«»- 
ordnurii;  fur  Wun^iiibun:  "  (t^Ilwuiefii  IH44).  Alsu  Knapp.  "  Dm  Stref- 
procPSKtrdnutie  vim  WilrU-mbunr  '"'I  .\iiniprk."  (Stutt^wt  1S13.) 

'Thill  llu-i  i*  iiiüiidif-ii-nl.  tiv  Millrrmmrr.  in  "AtpIu*,"  JSÜ.  pp.  SS, 
27K  liw  to  till-  [irm-M-diiiK»  in  Ihi-  a»wtnbly,  p.  270).  FoUr.  "über  MAtMl- 
liditcL-it  und  OolT(.'uUic-lik«il  dor  (Inriohütvvcfahrcn» "  (Cuhratin  O^tA). 
p.  27. 

"  Htpp,  "  DarHteltung  dm  deutschen  Slnifrt«hUsrst«me,"  U  Abth., 
p.  3S\. 

"  Mitkrnaifr.  in  "Archiv."  1H42.  p.  203.  fo/ir.  p.  28.  Tratn*.  \a 
the  Ziriiactuirt  of  Ja^itminn  (NV-u-  fdiUoo).  I.  p.  311. 

»The  Ia«l  eod«  wi-ni  inio  (■ffwi  in  IKW.  '•WVH><»nk  van  «i™fv«».ir. 
dmng."     R('I»tiv_<'  tbr-rfto.   «re    AtMT.'m  thi-  "Zctliu-hrift  '  ..1. 

QMHtUptbiins."  X  Bd..  XoH.  11.  30.     V'sIuaIiIi'  n'tnarks  in  r-  Hie 

nirbion  of  18:28  in  Rappani,  "hel  Outwcrp  vsu  mmi  W«4ba«k  vaa  iUr>f> 
vsrordoring"  t^utphen.  4  vols.).  Seeabuilrn  7V/  and  rnn  Hill,  "  .\n- 
makingfa  owe  fact  <>nlweri>"  (Aisaterdnm  l$29,  4  vols.).  A«  lo  the 
rerinons  prior  to  IVSf^,  !tv  .Vitlermaier,  in  tbir  " Zeitsehrift,"  Bd.  1.  No. 
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Canton 'of  Vaud,  the  Criminal  Regulations  (or  Baden,'  and  the 
code  of  Hungary.* 

(e)  Legislation  under  the  Empire.  —  Since  the  proclamation  of 
the  Empire,  the  task  of  the  legislative  unity  of  Germany  has  been 
the  constant  subject  of  political  thought.  The  year  1877 
constitutes,  in  this  respect,  an  important  date  in  the  history  of 
the  country.  It  was  marked  by  the  promulgation  of  four  leading 
laws,  the  Code  of  Judicial  Organization,  the  Code  of  Criminal 
Procedure,  the  Code  of  Civil  Procedure,  and  the  Bankruptcy 
Code.  We  propose  to  deal  here  only  with  the  first  two  of 
those. 

(I)  The  Judicial  oi^nization  law  *  substitutes,  throughout  the 
German  Empire,  one  and  the  same  system  of  civil  and  criminal 
tribunals  in  place  of  the  different  local  jurisdictions.  Justice  is 
administered  by  "amt"  tribunals,  district  courts,  superior  dis- 
trict courts,  and  the  tribunal  of  the  Empire.  The  principle  of  the 
unity  of  civil  and  criminal  justice  governs  this  organization,  with 
two  qualifications.  In  the  lower  stage  of  the  hierarchy,  the  "amt," 
which  corresponds  very  nearly  to  the  French  canton,  there 
are  two  tribunals,  one  civil,  the  "amt"  court,  "Amtsgericht"; 
the  other  correctional,  the  tribunal  of  lay  assessors,  "  Schoelfen- 
gericht."  The  "  amt  "  judge  sits  in  both  :  in  the  former,  alone ; 
in  the  latter,  assisted  by  laymen.  In  the  higher  stage,  assizes  are 
periodically  held  at  the  district  tribunals  to  try  criminal  cases 
which  are  not  within  the  cognizance  of  the  correctional  chambers 
or  of  the  supreme  tribunal  of  the  Empire.  The  organisation  of  the 
German  assize  courts  is  identical  with  that  of  the  French  assize 
courts.  They  are  composed,  on  the  one  side,  of  a  president  and 
of  two  judges,  and  on  the  other  side  of  tweh'e  jurors. 

20 ;  II,  No.  6.  There  is  a  valuable  treatment  of  this  statute  in  Voorduin' 
" Gleschiediiis  en  beginselen  dfir  nederlandaehe  Wetboaken  "  (Utrecht 
1839),  2  vols.  Bosch- KemjKT,  "Wetboek  van  Straf  ordering "  (Amster- 
dam, vol.  I-III,  1840).  Lipmann,  "Wetboek  van  S  traf  ordering "  (Am- 
sterdam 1842). 

'"Code  do  procedure  pönale  du  Canton  de  Vaud,"  Lausanne,  1836. 
(See  "Archiv,"  Koue  Folge,  1837,  p.  171.) 

'The  earlier  revision  was  in  1835.  See  "Archiv,"  1842,  p.  80.  The 
date  of  the  code  is  March  6th,  184-5, 

•"Entwurf  einer  Strafgesotzgeb.  für  das  Königr.  Ungarn,"  2  Thl, 
(Leipzig  1843). 

*  Code  of  27th  January,  1877.  Duharle,  "  Code  d' organisation  judiciaire 
allemande,"  Introduction  and  translation  (Paris,  2  vols.,  8vo,  1885). 
This  Code  forms  part  of  the  collection  of  the  principal  foreign  Codes  pub- 
lished under  the  supervision  of  the  committee  on  forei^  legislations  of  the 
Ministry  of  Justice.  See  also  "Annutüre  de  lögislation  Ätrangöre."  7,  p. 
77.  Laband,  "Le  droit  public  de  TEmpire  alleraand, "  translated  by  Gau- 
düiion  (6  vols.,  8vo.  1900-1904,  Paris),  may  be  consulted  generally  on  the 
judicial  organization. 
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(tl)  The  German  Code  of  Criminiil  Ptwvdure  i«  directly 
rivwi  from  the  Krcncli  Code  of  Criminal  Examination.' 
variations  I>etfti'en  tlit-m  imjioiiatit  «fiiou^li  to  Ix'  notitvd  hvrc  are 
not  siiffificrit  to  make  a  distinet  type  s«  far  as  the  pncH-wiure  lä 
comi-med.  IVior  to  this  rinifying:  Icgisliition,  the  systems  of  law 
of  tlie  (Vrmnn  Siati-s  migfit  have  been  groupe«!  as  follown* :  Certain 
statts,  notably  the  two  Mecklen burps  and  the  two  Lippo*.  toWox 
the  Ornnan  ertmmnn  Inw,  fmm  which  tliey  had  bormwed  a  pro- 
cedure fund  amenta  I  ly  in<iuisitoriaI.  Twn  states,  Lübeck  and  the 
Duchy  of  -Saxe-.^ltenburg,  had  adopted  the  aociisatory  s^vstcm,  hut 
willioiit  jiio'  f>r  assi-ssorä.  Finally,  in  the  jjreat  inajorily  of  the 
states,  the  laws  of  procedure  retained,  at  least  in  the  trial,  the 
accii<;atory  5>'Rtein.  by  ean$inf;  cither  jurors  or  assessors  to  tnke 
part  in  the  trial.-  It  b  in  this  last  group  that  the  legistatort  of 
1S77  sought  their  type  and  fmm  It  have  taken  their  model,  »btk^ 
lionin;;  that  evolution  of  the  erimhiAl  prftcednre  which  in  Germany, 
as  in  the  majority  of  the  States  of  tlie  European  cx)utiDcnt,  bad 
followed  the  three  suit-essive  phases;  —  the  aeeusutorT,'  phase,  ihe 
inqui.'fitorial  phase,  and  the  mixed  phase.  In  the  last  sj'stetn, 
which  sums  up  the  existing  traits  nf  the  German  procedure,  the 
arraijtunienl.  wliieh  is  the  starting-jwintof  the  action,  is,  as  a  rule, 
the  work  of  special  functionaries.  The  examination  repntdiices 
the  forms  of  the  inquisitorial  procedure.  But  after  the  trial 
jurisdic-tiou  \i  n?aelied.  i-\'t;rv'thiu>:  tukctt  plac«  in  the  bro«d 
daylight  o{  courtroom  and  confrontation,  'I'he  proofs  are  not 
formal,  hut*  moral,  and  the  judge  ba.<i  nnly  hin  conwience  to  guide 
him  in  his  estimate  of  the  facts  and  the  culpabilitv. 

A  law  modifying  the  Code  of  Judicial  Organixation  and  the 
Cocle  of  «'riminal  Procedure  of  date  27tJi  May,  IS9»,*  haj 
iQten'ened  to  put  the  judicial  organization  in  aKreement  with 
the  new  German  Civil  Code  on  one  hand  and  on  the  other  to 

'  Ftrrnand  Daguin.  "Codo  doprooAdtiroallcmand"  (Irt  Frtniaiy,  IS77), 
trnnxliitrd.  with  uut«s  (Parii  1SS4).  Tb»  inlruducliuu  19  iHUiwuIul]' 
noulilf. 

'  On  th«  ludiorj'  of  OermaD  prwwdure :    Dagutn,  "  Introductkia, "  p.  v  it 
U  »tq.;   F€u<rbtu}i,     "  U-hrbucb  deo  gemeinca  in  DcutachUod  KQllisyn 
Minuabea  Rechts." fdittxi  hv  Mititrmaier  I  Hth ed..  8vo.  Oi«woa.  I847>;j 
Ck.  Ltrittt,  "PrMs  d*^  i'lii*toirt-  du  droit  p^nal  ailomand  dppuLi  la  OaroUnin 
JuBitu'ft  no«  iuurx."  iranKlatcd  and  Hnnuiati'd  hy  tttmntrina*  d*  VnmiNnli 
(KxtrftM.  from  thi^  "11<'%i]i>  ml.  dn  IfgitdniioQ,"  M  |mmp>«,  Sro,  Paru,! 
Cotillon.  I8B2).     Fiirtln'  vrry  Mrwiivnl  Uw,  J.  J.  Thotiüstn,  "  L'oTgkoiukä^ 
lion  judioiuo?.  If  droit  \ii-aiA  e4  la  proo^lurf  ji^naJi*  de  ta  loi  ^iquv"  {.2di\ 
«d.  Svu.,  Puri)4,  r'ht'vnlii-r-MarMq,  I8S3).     80»  nitio.  for  Ute  bibUojrrkphy  of  1 
Oerman  cnniioal  law,  "Le  droit  «riniuieldcsEUta  europDen»,"  UermaD}', 
apopndix,  p.  3tin. 

■  ttevi««-.  anal^-si«.  and  translalion  in  "  han.  de  Ufütation  £tr«iise>«." 
IM».  3$.  pp.  U'i-löU. 
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remt'dy  several  disadvantages  of  procedure  pointed  out  by 
cxpurieiK'«.' 

II.  Atuitria-!l unwary,  etc. — The  Auatria-Hiiiigarian  Empire  is 
compo»t'<l  ot  an  mimigitmatiuti  of  States,  iiatloiiidiUeä,  und  Ivgal 
systems. 

fa)  The  Austrian  Code  of  Criminal  Procedure  benrs  the  date 
23d  May,  1S73.'  It  is  the  fourth  ■wliicli  hns  hct-ii  priMiiidgiitcd  in 
Austria  since  the  bepinninR  of  the  ]SfH)s.  TKis  couiitjT.-  has.  in 
füfl.  infii  (tovrnicd  Uy  the  Codes  of  1S1I.1.  I\j(l  and  ISW;  it  is 
now  governed  I>y  that  of  1873.  Tlie  Criminal  Code  of  IS03  was 
both  a  Penal  Code  and  a  Code  of  Proeedure,'  As  rejiards  the 
jmia-diirc  it  merely  rcimtduced  «iid  ilc-VflDix'd  the  nile>  of  Uie  |iurc 
inc|uisitonaI  system.  The  Code  of  ISöO  was  modeled  on  the 
French  Code;  it  introdiioed  the  ornl  nnd  public  procedure,  the 
accusatory  priudple.  mid  tlie  institution  of  the  jury.  IJut  it 
was  swept  awuy  by  the  storm  of  reaction  which  raged  in  18Ö1. 
The  .A.ctof  31st  Deeombep,  1  H.">1 ,  declared  that  a  Code  of  Criminal 
Prncedure  should  be  maiie  fur  the  whole  Kmpire.  That  was  the 
Code  of  the  29tli  July,  1853.  which  rt-maincd  in  forec  until  January 
1st,  1S74.  That  Code  suppress-d  the  jury,  allowed  pubhcity  to 
subsist  only  in  a  relative  degree,  admitted  of  nt»  defense  until 
after  tlie  close  of  tlie  exumiiiatiou,  and  retained  a  system  of  legal 
proofs. 

The  liberal  movement  nnd  the  constitutional  reforms  which 
followed  1800  und  1861  attracted  otteiition  to  the  defects  of  tlie 
criminal  procedure.  Xumeroiis  plans  were  sueecssively  studied. 
In  IS72,  Minister  of  Justice  Glaser,  who  had,  in  hi-*  capacity  of 
chairman  for  several  of  the  commissionson  reform,  contributed  more 
than  any  one  el»e  to  tlie  preliminary  labont,  submitte«!  the  draft 


'  non.iiiU.  fur  Ihn  sysldmiitii!  rocplanntion  nf  (Iprinan  '■nniiiu.l  l»w, 
''  Kiii'.voloiHU'ilic  (W  Rm^htswisai'nscluif  I "  of  Framvon  llalUtmlorff  idtht'ii.  I, 
II.  Thv  oriitiinikl  law  i»  lUvidt^il  iiiui  lliri?i-  &rli(>lfH.  To  ,1^.  W  riehen  J ••I'l.  in 
cioiii  mitt  »I'd  iLe  ^-at-ral  p^'OsJ  law,  M.  Udmij  expliunn  thi»  yt-nrml  i-riminal 
|)ro«r<lure,  and  M.  WnSi-nhach  has  spocially  IrcaUil  uf  minlarj-  |Miiml  law 
ami  <TimMiii!  prurpilurf.  Kr'iat  Ilt-nnrh  Rn>fnfrlil.  "Utr  Ki'ielis-Straf- 
pniwsi."  (Kcrliii.  (iuUmtue.  1'M.H  muy  klw  fw  (-(uwulln«!. 

■Th,i*  t"(wiit  hfKTA  th^iirle'iVsUiiTpichipwht'  Sal  prort-M-Orrfaiing  vom 
23  «lai  1S7:J."  It  lift*  hn-n  tmiuilnlitl  liy  .U.W.  EJu.  Brrtrand  and  I'h. 
Lyoit-Caen  unJ<T  ihi-  inarcuraU^  title  «f  "Cod«  d'iiiaiructiou  critniti«>ll«t 
maaott"  ("CollM'tiun  dmt'oiliM  frtraii^^n»,"  imprimeriv  nadoiinl,  |A77>). 
Sew  the  inlrodu'.-iiuii,  wlu«b  treats«!" l£u  ihre«  foUowioE  matter«,  Au»lrin.ra 
crintinai  procMlure  auliaoqiieDt  U>  tht-  Codi«  of  1803,  1850,  luiO  IKi.l.  Ihn 
liLiiory  of  thci  i-ompilaiion  nf  the  Code  of  23d  May,  IS73,  niiil  a  ci^rural 
skt'tch  (if  th"  new  Code. 

'  It  tian  lif.D  iranslated  iato  Froooh  in  the  collmtion  of  eivil  aad  eriin- 
■tial  lawü  fit  ino<l.<rn  nalionH.  puhli»lkMluad«r  tbo  *uporvi<ion  of  M.  Victor 
Fatuktr  (.vol.  1  of  tho  coUoolion). 
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which  berame  the  Code  of  ISTS.  Conforming  to  Germanic  rmdi- 
tions,  urn  law  is  c«lli-ii  Hi-Kulaliotw  ("  Onhiuiiji ")  uf  Criminal 
Procedure,'  but  it  is  neither  more  nor  Iras  than  a  ^"ode.  In  the 
pmcedupal  IcgisJntion  »f  the  Enntpciin  continent,  this  Code  may 
be  aignaliBcd  as  tlie  expression  of  a  progress  remarkable  butli  on 
account  of  thi-  prior  stute  of  Austrinn  lir^ialutioUr  und  of  the  variety 
of  racas,  tradition««,  and  cimtoins  of  th<>  ii;iti(iiis  who  have  entered 
into  the  formation  of  Austria.  Iu>  fundamental  principles  had 
been  already  fixed  by  the  Cuii»titutiun  uf  21st  December,  1SG7. 
that  is,  the  oral  nature  and  publicity  of  the  trial  proi)cr,  tlie  uc- 
cusatury  trial  and  the  jury  for  the  moru  serious  nITcnscs,  political 
offenses,  and  those  of  the  press.  For  these  last,  the  jurj'  began  to 
act  umli'P  the  law  of  9lh  March.  ISOO. 

The  Austrian  Codt*  of  tSTi^i  Lils  received  the  uiianitDous  approba- 
tion of  criroinaliats.  It  in  inspired,  no  doubt,  by  the  French  C-ode 
of  Criminal  Examination,  of  which  it  reproduces  the  tj^pe;  but 
bow  much  mtHÜficd  and  ipiprtivwl  I  Tbc  »cicntific  mind  of  Glaser 
18  Forcibly  imprinted  upon  a  law  of  procedure  adapted  to  the  neces- 
sities of  practirnl  life.  The  influence  nf  this  C<Kle  of  187^  uiKm  the 
coütemiHirary  orieiUalizatiou  of  criminal  procedure  is  also  a  fact 
which  must  be  taken  into  ac-coimt.  Snoe  the  Frciieh  Code  of 
1808,  no  Icgi-ilntion  pecnliar  to  one  nation  hns  been  more  «idely 
quoted  and  i;uitated  el^iewhcre. 

(b)  The  history  of  criminal  prwrdure  in  Hungary'  U  the  hi»tor>' 
of  the  strife  of  a  century  l>etween  the  inquisitorial  iukI  acMisatorj" 
sj-stems.      The  Code  of  Criminal   Procedure*  nf  22d  December, 

1896,  which  iK'w  ({ovepii.s  this  c<>untry,  has  made  uniform  a  sj-stMn 
of  lows  formerly  very  diversilietl,  and  has  introduced  the  jury, 
not  only  for  press  offenses,  but  forllie  more  serious  misdcmcaoors. 
It  institutes  the  nccij*atorj'  procedure,  with  the  public  i>ro»ecutor.' 

(c)  Bosnia  and  IlerTegnviua  are  govcriK.-«l  by  the  Ctxlc  of  30th 
Januari-,  1S9I.  which  came  into  force  1st  January.  1S02.' 

{d)  Croat la-Slavonia  has  a  Code  of  its  ov,ni,  the  RegulaUon  of 
17th  May,  ISTö.  motU-litl  upon  the  .Xustrian  Code  of  1873.  TTic 
jury,  however,  has  not  Ixwn  instituted  in  this  pmvince. 

III.  i8«/i/i»M.  —  Belgium  has  retabied  the  French  Code», 
notably  the  Code  of  Criminal  ExamiaatioD  of  1808.    But  its 

I  Aud  not  of  criminal  «.•xwniniition  ("<rinHtru(Tti»n  criniinuUe"l  a*  the 
InitiüliLlioti  or  MM.  Btrlfund  »ii<i  Ck.  hvon-Can  lui«  it. 

•  Cpon  this  Cod*,  review  by  Mnuvr  la  "Ann.  d«  l^gülatioo  ^trwuta«," 

1897,  pp.  W!-\m. 

■  Boo  the  review  o(  3ffiKr,  Dull.  roc.Uc>  ooiap.  1R91-1S93,  vol.  21,  p. 
996, 
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Constitution  of  IS31  directed  their  "  revision  with  the  least  pos- 
sible delay  "  (Art.  139).  This  great  work  has  been  only  partially 
accomplished.  Only,  on  the  one  hand,  the  preliminary  title  of  a 
new  Code  of  Criminal  Procedure,  a  title  adopted  in  preference  to 
that  of  Code  of  Criminal  Examination,  has  been  promulgated, 
17th  April,  1878/  and  on  the  other  hand,  title  IX  of  book  III, 
replacing  Articles  443,  444,  446,  and  447  of  the  Code  of  Criminal 
Examination,  that  is  to  say,  modifying  the  rules  of  appeal.^ 

The  historj-  of  criminal  procedure  in  Belgium  embraces  three 
periods,  which  correspond  with  the  periods  of  its  contemporaneous 
historj-.'  From  1795  to  1814  Belgium  was  French  soil.  It  then 
passed  successively  under  the  regime  of  the  Code  of  Offenses  and 
Punishments  of  the  3d  Brumaire,  of  the  year  IV,  and  of  the  Code 
of  Criminal  Examination  of  1808.  After  the  events  of  1814, 
Belgium,  as  a  part  of  the  new  Kingdom  of  the  Netherlands,  lived, 
like  the  rest  of  that  countr>-,  under  the  rule  of  the  Napole- 
onic legislation.  But  the  Code  of  1808  was  almost  immediately 
amended  in  two  important  particulars ;  the  jur\-  was  abolished  and 
"  the  publicity  of  the  trial  in  criminal  and  correctional  matters 
prior  to  the  pleadings  "  was  suppressed  (Resolution  of  6th  Novem- 
ber, 1814).  After  1830  Belgium,  henceforth  forming  an  autono- 
mous kingdom,  took  up  again  the  French  system  of  laws,  which, 
however,  has  been  modified  and  amended  by  a  .series  of  provisions 
which  were  the  subject  of  4  special  investigation  appropriate  to 
each  of  the  institutions  to  which  these  provisions  respectively  relate. 

1\'.  The  Principality  of  Monaco.  —  The  Co<le  of  Criminal 
Examination  of  the  Principality  of  Monaco,  which  bears  date 
31st  December,  1873,*  is,  as  might  be  supposed,  mainly  copied 

'  "Annu&ire  de  Inflation  ^trang^re,"  1S79,  ttfxt,  rt-viow,  and  noUm  by 
George»  Louin,  pp.  443-4/i7.  All  Ihn  parliamonlary  dixiurni-nt.'«  ri-latinK 
to  the  iDtroductorj'  title  of  thi:  new  Code  have  t«-*:n  rcpnclu'^Ml  "in  t:x- 
t«nso"  and  coordinate«!  hy  Xyjidi  under  the  title  nt  "(,'umnn!ntaire  du 
Code  de  pro<;^dun-  pönale"  'fjnixtu-h  IS78j. 

'  This  law,  which  lieafH  dal*r  IHlh  -liiiie,  IH!(4,  in  «contained  in  the  "  An- 
nuaire  rie  legi.slation  /itrangeri;"  IWJ'i,  vol.  24.  pp.  '»(rt-."jl4.  H/iview  and 
notes  by  .4.  0:  l'uHU-iin).  On  thf  plan  of  refurtii  of  tin'  ItttlKiati  Code 
Keneralfy,  .S'.  M'lyr,  ■'Da*  StrafiiriiKi-'>r<fht  fUiiprn^i,"  in  "Art'hiv  für 
Sirafre^^'ht "  'ISM'ij;  Viiri-ii.  "  !>■  refoniiH  dfl  i-i>iIU-a:  i\\  pr<x-.«;dura  jx-nale 
nel  B<-!Ki<-,"  iri  "KiviHta  [«'nale."  ;ill.  p.  Ufi  ii  i"/. 

'  Bihiir^niphy :  lift',  "I'dni-iii"-'"  i;<'-ri''-niiix  di-  droit  [i<^iial  Ih'Ik*-."  vol. 
2.  hook  I\  ;  Tluiuifin,  "Tmvaux  |ir*'-]mriil*.iri'ii  du  ('ode  di-  proe^luri; 
pfnali-."  '"  rti'jxirt^  ina"!'- to  ttj'-  C)i(irn!i"-r  of  \U-\tT'-'V-n\al\\''^"  ;  lATiilnUr, 
"L>'  C'liii'  d(-  (inx-^'-diin-  \ii-\\u\i-  iiy\i\\ii'i(-  I'l  arinol/-"  ;  "  It<'viie  (critique  de 
droit  erimini-l"  '<"rirfiinal  yrii'-i-ntirt- , ;  /■'•rthu'iii'l  Tlnry.  "four«  de  droit 
«Timin'-I"  "2ti  i-d,,  I  Hi».',.,  S>-'''irid  (»art,  "  friri'Miif  jV^nale" :  "  I'an- 
dtret'T«  }>t-lfct^,"  i,-i;"mi  .Vi//j'/',  "  l>^Ki  ■Iftiioti  'Tirninelle  de  la  Ifcltpiiiji'," 
3  vol-..  Svo, 

'  OIBeial  edition,  S'h-j-,  ('auvia  &.  i'n..  Is74. 
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from  the  French  Code  of  1S<)S.  It.  nevertheless,  differs  from  U>at 
in  various  rvsiMx-ts,  anri  notably  in  repard  ti>  the  tmlcr  of  the 
matters  dealt  with.  The  chief  characteristic  of  this  procedure  b 
the  exclusion  iif  the  trial  jun*  fnim  eriminal  prnceedings.' 

V.  (iTdud  Duchy  (if  Liuembiirg.  —  The  criminal  legiälatimi  of 
the  Grand  I>uc'hy  ot  Luxt-mljiir^  do«>)*  not  jiossess  ilit  merit  of 
oripinaiitv.  The  Luxemhiipjj  Crinitnal  Code,  promnljntted  ISth 
June.  IS79.  reproduces  the  Hclgium  Penal  Code  of  IS(i7.  Tlie 
(>ir-»cedtire  yf  the  Grand  Ducli\'  is  still  regulated  by  tlie  French 
Code  of  (  Viminal  Examination  of  1S08.  in  which,  however,  impor- 
tant changes  have  Ut-n  made.' 

VI.  .S/xii«.  —  The  Spanish  Code  of  Criminal  Procedure  is 
dfttwl  14th  September.  1SS2.'  The  chief  reform  effected  by  this 
Code  is  the  Miii»tituticiu  of  (hi*  oral  triat  for  the  »ritten  pnieedurp. 
The  Spanish  people  had  l>een  "  educated  for  centuries  in  the 
written  procedure,  secret  and  int|uiMtorial  ";  they  hnve  renuuiioed 
that  system  tu  adopt  the  accusatory  system,  "eapryirin  it,  so  to 
apeak,  even  into  iliv  pit-liminary  examination,  sin«  the  legisla- 
ture grants  to  the  prisoner  the  giiarantees  which  the  ancient  laws 
refused  him.  and  which  the  :?errecy  of  the  examination  has  main- 
tuined  solely  within  tlie  limits  necessaiTi'  to  prevent  tlie  facts 
leading  to  presumptions  of  the  offense  from  disap[»enring."  * 

The  jury,  suppressed  in  1S75.  was  reestablished  by  the  Act  of 
20th  .\pril,  ISSH,'^  which  gavv  it  juriMlietion  to  äit  in  camra  o(  the 
more  serious  misde  mean  ops. 

The  origin  of  the  Spanish  pii  blic  prosecutor  appears  to  be  of  \-eTy 
old  date ;  but  the  present  orjcanization  of  the  office  is  traceable  to 
the  laws  of  IS12.  Its  niembiTs.  who  arc  also  called  "  reprcscn- 
tuntes  del  ministerio  fiscal  "  have  the  same  [lowers  as  in  Fmacc 
in  the  repressive  procedure.     They  institute  the    public  action 

'  Aril*-!*-«  7fi,  'iXt.  SiiS,  and  Ai4  of  Ihe  C'oilo  of  Criminal  ICxumiiuitioB 
tMVi'  liiHTi  ninitifii'il  hy'  a  i»>v>'n'ii;ti  ordinnnn-  rrf  tliDi  Atigitüt.  issx,  uid 
Arlii'Iii  4*17  by  an  ordinaiifi'  uf  '2'2d  Miiy.  IMH.  Ui-sidr»  ihis.  a  pl*ii  for 
th«'  0-nffal  r<.'\iBiuu  uf  ilio  CuiU-  »'ns  in  prf|iurutii>n.  Siv  uii  iiu*  plrni. 
Of  ftotiaMl,  "Prtijel  lie  Code  d"  pröo^duiv  [rftiaU' "  t3  vols,,  Svo,  INHU- 
11W1).  ll  i»  ulwul  to  bo  ttaoctioiied.  Sw  "Cttdc  di»  procWutv  p^tudv 
du  la  ininviiMuil^  dr  Munsco"  iSvo,  19(l>^). 

■  %<(•  Jatqurt  (M.iha}n.  "  Bull,  do  TUaion  intem.  dt>  droil  p<5aal."  L9Ü3, 
p.  63. 

'TmnsUtMl  ill  the  «oll<«'liAn  of  forw^i  t-oAt^  by  Galtrul  Vtr^ur  and 
J»»tf/h  litfuift«  ll'aria.  Impriini-rii'  riuhoDal,  l.SOH).  &«<■  oIm  T'AournK, 
"Xotiop  mr  lo  Cod«  de  prtwAlure  i'rimlui'llv  du  14  Sfpiombrp,  I8S2" 
("Annunirr."  t.  XII.  p.  wo).  On  llit  hUlory.  O«  Boyi.  "llintniiv  du 
druil  crintinH  dv  rKKp^ictic"  il  vol..  Si-o,  1^0). 

*  Itcjiurt  o(  Wm  ,Mini»UT  of  i'nrdniiB  and  JuMirr. 

*  Tills  law  tin«  Imi-d  trannlnivd  in  an  apiicndix  to  tlie  UaiislaUoa  of  iba 
Cüch-3  by  Vtrdüt  and  htyitigf». 
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in  all  cases  except  in  those  which,  by  law,  cannot  be  prosecuted 
except  at  the  request  of  the  injured  party. 

VII.  Italy.  —The  organic  repressive  law  is  at  present  repre- 
sented, in  united  Italy,  by  two  chief  authorities:  1st,  the  funda- 
mental statute  of  the  kingdom  and  the  laws  of  constitutional  and 
political  order ;  2d,  the  Code  of  Criminal  Procedure  and  the  laws 
on  the  judicial  organization. 

(a)  The  royal  statute  contains  several  declarations  and  con- 
stitutional provisions  relating  to  individual  liberty  (Art.  26) ;  the 
inviolability  of  the  home  (Art.  27) ;  the  exclusion  of  exceptional 
tribunals  (Art.  71) ;  the  publicity  of  hearings  (Art.  72) ;  the 
immunity  of  senators  (Art.  37) ;  the  political  guarantee  of  deputies 
(Art.  15) ;  the  institution  of  a  High  Court  of  Justice  (Art.  36). 
Other  laws  of  a  constitutional  or  political  nature  relate  to  cer- 
tain points  of  judicial  organization  or  of  procedure,  such  as  the 
Act  of  13th  May,  1871,  upon  the  prerogatives  of  the  sovereign 
pontiff,  the  edict  or  law  relating  to  Üie  press  of  26th  March,  1848, 
etc. 

(6)  The  Italian  Code  of  Criminal  Procedure  is  dated  1865.» 
It  must  be  supplemented,  either  by  the  law  upon  the  judicial  or- 
ganization of  6th  December,  1865,  which  is  itself  followed  by  a 
regulation  of  14th  December,  1865,  and  by  other  laws,  too  numerous 
to  be  mentioned  here,  relating  to  the  magistracy  and  its  functions. 
Among  these,  however,  must  be  noted  that  of  6th  December,  1888,* 
which  confers  on  the  Court  of  Cassation  of  Rome  the  exclusive 
jurisdiction  of  all  the  penal  matters  of  the  kingdom  and  suppresses 
the  criminal  branches  of  the  six  other  Courts  of  Cassation.  The 
judicial  organization  greatly  resembles  the  French  organization. 
The  praetors,  magistrates  analogous  to  the  French  justices  of  the 
peace,  form  the  lowest  step  in  the  judicial  hierarchy.  Assize 
courts,  constituted  like  the  French  Courts  of  Assizes,  administer 
justice  in  criminal  matters.'  The  office  of  public  prosecutor  is 
oi^anized  on  analogous  lines, 

(c)  Plans  for  the  reform  of  the  Italian  Code  of  Criminal  Pro- 
cedure are  as  numerous  as  they  are  varied.     There  can  be  no 

'  Marcy,  "Code  de  procedure  pönale  du  roynume  d'ltalie"  (2  vols., 
8vo,  1(481,  Pari«).  Thu  two  principal  nommentariea  on  thin  Code  »re 
Borgari  and  CaHorali,  "dodi're  ili  prtM-ndiira  p«;nalH  eommentato"  (.I  vols., 
Milan  18H.5) :  fialuto. ' '  C'ommeiiti  al  CodifMi  di  procedura  peoale  "  (8  vob., 
8vo,  3d  ed.,  Turin  1884). 

'"Annuaire  de  l^^ixl^^i"»  i5trangJ>re,"  vol.  17.  p.  ßl2. 

'  Law  of  8th  June,  1874  i"  Annuairf;  de  I6g}if\at\im  ötranitftr«,"  vol.  4,  p. 
357),  and  the  law  of  liitb  UecntaUir,  1880,  amending  it  (Annuaire,  vol.  10, 
p.  3Ö5J. 
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(liK-uBKiuii  here  nt  those  which  nre  ilut-  to  parliamentary  initiative. 
But,  »mong  tlir  [ilaiis  prcsriiti-ft  in  tlic  naini-  nf  thr  ^ovTmment.  I 
lOiull  uite,  ill  chronological  order,  the  plan  of  Falco  i»f  ISHh  A[>ril, 
1S60.  that  of  Filippo  of  IStiH.  that  of  \'illa  of  9th  March.  ISSO. 
noA  of  Tttiaiii  of  25tli  November,  I8S5.  etc.  Finally,  by  tlie 
Decree  of  1st  October,  ISflS,  Keeper  of  the  Seals  Aprile  instituted 
a  commirfsion  <*harx«l  to  study  and  propose  »mi-minicnts  of  which 
the  <"(wlt-  (if  Criminal  I'ruccdure  may  Im-  capable,  in  tiit-  ilirectinii  of 
a  more  efBcaciuus  protection  of  iiidlvidiut)  liberty  and  a  greater 
celerity  ni  the  i>enHl  lu^tion,'  TT»?  procewliii;?*  of  this*  commbsion 
have  been  piibhiUicd.'  The  n>ramiäsio[i  finished  it3  labors  in 
June.  19()4.  Without  modifyiti^  the  csäentinl  buses  of  cniniiuil 
pnwcdupp,  it  provides  a  sänv&  of  reforms  in  matters  of  detail  whieh 
bear  upon  all  the  stages  of  the  criminal  aclion.* 

{(d)  Tbis  Draft  Code  was  finally  enacted  on  Jnne  20,  1012, 
and  now  reprcsetits,  in  tnnny  rcsiK-eis.  the  most  ad\*anced  view» 
in  Continental  criminal  pruccilurt\*] 

VIII.  Switzerland.  -  The  Codes  of  Criminal  Procedure  of  the 
Swiss  Cantons  may  be  divided  into  three  ethnical  groups  :  1 5t.  the 
canttuLs  of  Geraian  Switzerland ;  2d,  tlic  cnnton-t  of  French 
Switzerland;   and  -td,  the  Italian  canton  of  Teeoin. 

(a)  The  cantons  of  German  Switrcrlnnd,  Argovie,  Saint-Oall. 
Basle,  Ba:4le-<.'Hmpaene.  Luct-rne.  SL-hafTbnUMni.  Zurieli,  Tliurgau. 
Grisons,  Soleurc,  Appenzell,  I'nterwalden,  ücme.  Olarus,  Schwj-n, 
and  Zug,  all  have  Codes  of  Criminal  Prot-ediirc  who«*  provisioi» 
differ  in  their  details,  but  which  reproduce,  in  bmad  outliocs, 
the  mixed  system  of  procedure.  It  will  suflRce  to  cite  one  of  the 
most  nriEinal  of  the  laws  of  proc«dur«,  that  of  the  canton  of 
Appenzell  of  --'oth  April,  I8S(>.* 

(6)  The  laws  of  western  Switzerland  have  «ImcMl  all  undergone 
the  inBuence  of  the  French  C^tdes.    The  peoples  of  the  Frcncfa- 


'8*0  LurrJiini.  "Ohi*ti»tii  pi-rtiiti."  "Rei-ista  penalo"  ("Justice  for 
AlU"  ■'  IVn«!  Il<-viP»"..  ydI.  M.  ...  48ft. 

* "  Lmvoti  urt'purutiiri  d«l  C<MlJoe  di  proocsdnr»  pcnnlc*  pel  mgno  fl' 
ItaHo  "  ('*  Prwiniiiiiiry  Proo<wdin|n  for  a  Code  vt  Cnminal  PrCMX>dur«  ia 
tbe  kiacdaa  of  Itolv  '),  3  yoIs.,  4to,  Rom^.  Tlitf  flrat  twovolanwen»- 
t*iD  the  minuU»  of  tno  oominiBsion.  The  third  coiitAins  rvports  upno  lb» 
priocipal  pioblema  of  cnminal  nnxvdure.  The  Italian  eovBrnment  «ilh 
oourtecnu  goDoroaily  has  plaoea  thmv  vuIuiiiü«  at  üm>  Berviee  ot  ron-iga 
«fmmnlists, 

'  R>i'  tlw^  rAsuui^  of  thn  ilUcusdonB  of  tho  cominianoo  in  tb»  "Souola 
poxilivu"  I  IQ04i.  |>.  441. 

•|S**>  V.  Manzioi,  "Tratlalo  <li  Proi-iiiura  PfDal«  Hwund»  il  niiov» 
Codip<- di  l>roi^<KlunL  Ponalo  [taliaoo"  ll913,  Boiv»,  Turiai.  — Kb.] 

>  It  i«  atialynxl  in  the  "Annuair«  do  l^slation  «traiuAre,"  vol.  10 
(l«81j.  p.  «7. 
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speaking  part  of  Switzerland  have  lived  too  long  under  the  rule 
of  these  codes  to  be  able  to  reject  completely  and  radically  the 
traditions  and  modes  of  thought  which  they  have  borrowed  from 
France.  In  the  canton  of  Geneva,  for  example,  the  Code  of  1808 
remained  in  force  until  1884.  The  existing  Code  is  dated  25th 
October,  1884,  and  was  promulgated  4th  January,  1885.'  The 
Code  of  Criminal  Procedure  of  the  canton  of  Friburg  is  dated  24th 
May,  1873,  and  was  put  in  force  1st  January,  1874.  The  Code  of 
Criminal  Procedure  of  the  canton  of  Valais,  of  24th  November, 
1848,  entered  into  force  1st  July,  1849.  The  last-mentioned 
Code  might,  however,  have  been  dated  a  hundred  years  earlier, 
offering,  as  it  does,  the  curious  example  of  a  procedure  of  the 
1700s.  It  retains  the  system  of  legal  proofs ;  it  still  speaks  of  half- 
proof,  and  the  unifoim  tlepositions  of  two  unimpeachable  witnesses 
are  necessary  to  establish  a  fact.  There  is  certainly  an  oral 
trial,  since  the  parties  plead  before  the  tribunal,  but  the  tribunal 
does  not  hear  the  witnesses,  and  judges  solely  from  the  documents 
of  the  proceedings.  In  the  canton  of  Vaud,  the  Code  of  Criminal 
Procedure  of  1st  Februaty,  1850,  went  into  force  1st  July,  1850. 
The  Code  of  Criminal  Procedure  of  N'euchStel,  one  of  the  most 
recent  and  progressive,  is  dated  25th  September,  1893,  and  came 
into  force  12th  March,  1894.^  These  various  Codes  differ  so 
widely  and  fundamentally  from  each  other  that  it  would  be  very 
difHcult  to  make  a  useful  comparison  between  them.' 

(c)  In  the  canton  of  Tessin  *  the  constitutional  Decree  of  8th 
November,  1894,  contains  the  foundations  of  a  new  organization  in 
criminal  matters.  According  to  the  Act  of  Judicial  Organization  of 
4th  May,  189.5,  promulgated  in  pursuance  of  that  Decree,  jus- 
tices of  the  peace  have  jurisdiction  of  offen-ses  punishable  by  a 
maximum  of  one  hundred  francs  fine  or  seven  days'  imprisrmment ; 
the  district  assizes  of  offenses  punishable  by  more  than  one  hundred 
francs  fine  or  seven  days'  imprisonment  or  detention  ;  the  cantonal 
assizes  of  offenses  coming  un<ier  the  head  of  crimes.  An  im[>ortant 
innovation  is  that  the  assize  emirts  an-  vinn\x>a»'i\  of  magistrates 
and  jurors,  sitting  togetlir-r  and  having  jurisdiction  of  the  fact,  the 

'  See  L'fort.  ",\nnuair<-  ili-  l/^Kislation  *^Iranirf>ri-,"  vol.  M  (lHH.'t|.  p,  r>7l. 

'  The  earliiT  ("imIi;  wasilaU'ii  7lli  A|iril.  IK?;')  ("AiiriTiiiini  <ln  l^^ifislatjim 
ßtraDgfere,"  vol,  .'>,  p.  7(>2  W  «I'/.j. 

•  This  work  ha«  infn  iloni-  and  well  tlorwi  liy  A.  (hiHliir,  only  ho  far  a» 
relat^B  to  the  pro<M!<iiirti  of  thi!  cxariii nation  ("inMtrijctinn  ").  H<v)  "\jCk 
rffomie  de  rinstniütiuri  prf  para  toi  rn "  ("  W'vw,  [»'■nato  muImh©,  "  1904, 
pp.  253-273).  As  lo  th';  trial  jtriMJ-diir'-.  wt-  iilmll  oft^m  have  to  cito  the 
Oen«va  Co<l«',  whii-h  ha.H  mtatilinhi-d  tin-  corf-'flional  jury. 

'8ee  "Anauaire  di;  IfiipKlution  (rtranKfiri! "  (IMWl,  vol.  2.5,  p.  560). 
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law,  aoiJ  the  puoishment.  Tliis  Ad,  in  !tti  nrtidcs,  was  followed, 
on  \}\v  satQi?  dale,  hy  a  Code  of  Oiminal  Trocedurc  containing 
344  articles. 

IX.  The  Ndkerlatulg.  —  Hollnnd  jkismtsscs  a  CoHcof  Criminal 
Procedure  wliicli  is  charactorizod.  like  the  rest  «f  tlie  lawH  «f  that 
countrj-,  l>y  its  cimcisrm-as  and  Itrt-vity  (4'.t  Anidrs).  It  is  di%ided 
into  tweiity-two  titles  in  wliicli  the  sut>j(-c-ts  atv  «rraj'ed  in  ari 
order  very  siniilnr  to  that  of  the  texi  of  the  Frenoli  Code.  Tbe 
abscnc«  uF  tlu-  jury  is  u  luutUT  fur  remark,  as  is  a  ^ysti'tn  of  legal 
proofs  iiiaseiLse  favorable  to  the  defense.  An  Aet  of  I.'itli  Jnnuan', 
ISSIi.  introduced  into  this  Code  certain  modifications  to  put  it  in 
Benin)  with  Üu-  IVnal  Code  of  ISSl,  but  tin-  Keiienil  principlva 
remain  uncJiang«].'  Private  |icrson»  cannot,  ns  a  rule,  take  part 
in  the  hringing  of  the  criminal  actitm  except  by  way  of  detiiincia- 
tion  (Art.  11).  The  two  actions,  criminal  and  civil,  are  quite 
distiact.  ThisCode  ha»  ubsolutrly  forbidden  the  civil  action  before 
tile  rriminal  jtiri5<lic'tioii.  It  ha»  retain«!  it  lM'f<ire  the  enrre<rltonal 
and  police  jurisdictions  only  when,  the  sum  denaanded  being  belov 
a  certain  amount,  it  would  be  prejudicial  to  the  ]Hirtic!t  to  oblige 
them  to  brin«  a  seeond  action  (.\rts.  2.'JI  and  2.'«). 

X.  Gtrat  liritain.  —  We  must  take  separately  the  procedure  in 
England,  Scotluiid,  and  Ireland. 

(a)  In  Kurland  the  criminal  procedure  has  not  be^n  codified. 
This  also  applie:^  to  Scotland  and  Ireland.  Kvcn  the  attempts 
due  to  Sir  Junie:»  Stepben,  which  were  uiade  in  1-878  and  1879,  to 
obtain  friHn  tlic  English  I*arliament  the  adoption  of  a  plan  of 
codifieation.  have  ber-n  hmilcd  to  the  penal  lav.  In  the  three 
conntrie.s  the  procedure  i»  bit.sed  partly  on  tite  common  law  and 
partly  on  the  statute  Inw.  The  common  law  is  the  caUnmarii* 
law  cuntaini'd  in  the  decisioiiH  nf  tlie  triliunals.  or  the  laM'  which 
is  created  anew  by  tbe  judge»  by  tbe  analogous  application  of  the 
provisions  in  force.-    Statute  law  is  simpl.\'  legiHlalive  lav. 

'  See  Van  SirinHtrett,  "E»qubt»e  du  droit  pt^nal  actucl  dantt  W  E^r»- 
BaN  el  i  riimapT.'"  j  vol«..  4U>.  ISai-l»03.  The  iii*t  iw»  voluniw  ar» 
lupplenients.  Tn«  VvA»  of  tlie  Netberlaud*  Iiba  iH-i-n  lreii«lAtMl  by 
Tnpr4t.  Tbp  Code  of  Criminal  frooiylure  hhs  hoi-n  ain('nili.-il.  a4  '^tatt«j 
ID  the  text.  )>v  an  At^i  of  lölh  Januarj-,  I88G  ("Animaiiv  dtr  Irei^lulion 
«traiitcfro."  IKStt.  p.  Ill), 

*  Sf(i  n«  iIk-  «niirrf  of  otir  information  on  th«  KnfEli'h  judicinJ  nrpuü- 
xation  anil  iinHi'iluri'.  '(r  Fronnurr-iIJ«,  "  Lpti  iiiililiitioDK  politiqm'«.  Jii- 
dioiaircs  el  udailuisirativi-s  tit-  1  AiiKlcUTTe "  ('Jd  H..  IMH.  1  vol..  Svo); 
"  Le nrHtfem«  Judiriain*  d<-  U  Omiidi- Rn-t nicnr "  liv  tin-  Hnriif  aiit liiir  |2  viHt^ 
8v«.  IKflCl);  Glauon.  "Hisiojrv  du  dntii  -i  d«<i  inHiitution»  |>oiiliquv«. 
civile«  pi  adniinlatrsiivfs  dt-  r.A.ngl(>terTc"  i.«  vols,.  Sm>.  IKAI-Iliua): 
Mitlermaiiir.  "Traits  de  la  proo^un>  erimiui-'lli^  en  Ansli-tcfre.  en  Eoom» 
el  dauB  rAtavri«|Ue  du  Nord,"  trauslalMl  iiiUi  Fretutb  liy  VKauffarJ  (1  voL, 

588 


TiTLB  III]      PBOCEDURE   SINCE    1800   IN  0THE:B  COnNTRIBS  [$  2 

The  characteristics  of  English  procedure  are:  Ist,  the  system 
of  the  free  individual  accusation  ;  2d,  the  absence  of  a  preliminary 
examination  by  a  judge ;  3d,  the  institution  of  a  double  jury,  the 
grand  jurj'  and  the  petty  jurj' ;  4th,  the  institution  of  function- 
aries, police  judges,  in  certain  towns,  who  have  the  right  to  try 
summarily  slight  offenses  and  to  remit  serious  cases  to  a  higher 
jurisdiction  ;  5th,  the  necessity  of  unanimity  of  opinion  of  the  trial 
jurj'  to  determine  culpability  ;  6th,  the  assistance  of  a  counsel  to 
the  defense  at  every  stage  of  the  procedure ;  7th,  arrest  facilitated 
by  custom,  but  incarceration  rendered  difficult  and  exceptional ; 
8th,  the  interrogation  and  examination  of  the  witnesses  by  the  coun- 
sel of  both  parties,  accuser  and  accused,  by  way  of  cross-examina- 
tion. 

In  England,  as  in  France,  offenses  are  divided  into  three 
classes  (treasons,  felonies,  and  misdemeanors).  But  this  classi- 
fication is  not  coordinate  with  the  judicial  organization.  The 
jury  is  the  common  law  judge.  The  only  division  which  has  a 
jurisdictional  interest  is  that  of  causes  into  summary  and  in- 
dictable. The  former  are  within  the  jurisdiction  of  the  inferior  or 
summary  jurisdictions,  —  justices  of  the  peace,  courts  of  petty  ses- 
sion, and  police  courts.  The  latter  are  begun  in  these  inferior  juris- 
dictions, but  remitted  to  the  superior  jurisdictions  and  submitted 
to  the  verdict  of  the  jury.* 

(6)  The  Scotch  criminal  procedure  ^  is  halfway  between  two 
great  historical  currents,  —  the  Continental  system  and  the  Eng- 
lish system.  In  certain  parts  it  is  strictly  inquisitorial,^  in  others 
it  is  clearly  accusatory.  For  example,  the  penal  action  is  intrusted 
to  special  functionaries,  at  whose  head  is  the  Lord  Advocate,  a 
member  of  Parliament ;  but  alongside  of  the  official  accusation,  tlie 

8vo,  1868);  A.  Print,  "Etude  comparative  «ur  la  proeöduro  p^nal«  h 
Londres  et  en  Belgique"  (BruaselH  1879);  ilu  lioyii,  "lliittuiru  du  droit 
criminel  de  VAngleteire,"  volume  3  of  the  history  of  ariminal  law  of  mod- 
ern nations  (Paris  1800] ;  Halton,  "  Ktudo  Hur  la  pr<H^6durt'  (criminell«  on 
Angleterre  et  en  France"  (doetorate  tlicNiM,  Pari«  I8»H) ;  Seymour  HuttU. 
"I^ncipii  di  diritto  e  prom^dura  iM^naUi  inKk'»«',"  trannlaUxl  liv  !lt;rti»Ia 
(Verona  1S98)  [and  now  the  report  of  Edwin  H.  Kerdy  &i\i\  Jahn  i).  iMwitiiti 
on  "Criminal  l*ro<^edurii  in  Kurland,"  American  Journal  of  C'riminal  I^w 
and  Criminology,  1910,  vol.  I.  p.  mi.—  V.o.\. 

'  Glaason,  op.  cil.,  vol.  fl,  p.  'rfil). 

'J.  Dove  WiUiiri,  profi'wuor  in  the  TniviTHit^  of  Alwrdcen,  "De  la  pro- 
cMure  criminelle  ««n  Kf-oHHe,"  "Hull.  del'Un.  uit.  do  droit  i><<nal,"  vol.  1 1, 
19CB,  pp.  71  to  82.  Si'f  (tenerully,  ./.  II.  A.  Manhnalil.  "A  prae(i<'al 
treatise  on  the  criminal  law»  of  Hc^otland"  ("id  ed,,  18771.  np,  iJW-.'i.W 
[and  now  Edxein  H.  Kmlij,  "Criminal  I'rocedure  in  Hf'olland. '  American 
Journal  of  Criminal  Law  and  CrimiuoloKy,  11ti;i,  vol.  HI,  n.  728.  —  Kd.]. 

*It  is  generally  thought  that  (he  preliminary  pnnWure  i«  modeled 
upon  the  French  syntcni  of  tlm  l.'i(X)n,  to  whir'h,  however,  the  Hcottiiih 
Byst«ni  originally  bore  a  greater  reMimhlane«!  than  it  doeii  now. 
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subsidiary  accusation  by  the  injured  party  is  allowed.'  In  order 
that  the  Lord  Advocate  may  be  absolutely  independent,  he  is 
responsible  only  to  Parliament  for  his  acts.  His  action,  therefore, 
can  have  no  effect  when  public  opinion  is  against  him. 

(c)  The  Irish  procedure  is  partly  borrowed  from  the  mixed 
system,  and  is  without  any  peculiar  feature  worthy  of  note.' 

{d)  In  the  English  colonies,  the  local  laws  and  customs  are 
resj)ected. 

A  Code  of  Criminal  Procedure  for  the  East  Indies  was  pro- 
mulgated 22d  March,  1898.  It  takes  the  place  of  the  succes^ve 
Codes  of  1861,  1871,  and  1882.' 

XI.  Russia.  — The  great  social  reforms  which,  in  Russia, 
marked  the  beginning  of  the  reign  of  the  Emperor  Alexander  II, 
such  as  the  enfranchisement  of  the  serfs  in  1863,  and  the  recon- 
stitution,  tin  the  same  date,  of  the  provincial  administration-, 
"  Zemstvo,"  were  the  prelude  to  the  judicial  laws  of  1864.*  On 
20th  November,  1864,  the  laws  of  criminal  procedure  which  still 
prevail  in  Russia  came  into  force.  The  new  judicial  organization 
rests  on  the  principles  of  the  separation  of  the  administrative  and 
judicial  powers,  and  the  irremovability  of  the  magistracy,  and  upon 
the  participation  of  the  people  in  the  administration  of  justice  by 
the  institution  of  the  jur^'  and  the  election  of  justices  of  the  peace. 
The  written  and  secret  procedure  is  replaced  by  the  oral  and  public 
procedure,  the  theorj-  of  legal  proofs  by  that  of  moral  proofs. 
The  number  of  steps  of  appeal,  which  entailed  indefinite  delays, 
is  limited,  and  instead  of  the  official  appeal  from  judgments 
it  is  left  to  the  parties  interested  to  attack  them.  Finally,  the 
institution  of  a  tribunal  of  Cassation,  put  into  the  care  of  tlie 
directing  .Senate,  insures  ever\'where  the  correct  application  of 
the  law.  This  code  of  criminal  procedure  takes  the  French  system 
as  its  basis,  but  it  adapts  that  system  to  Russian  ways  and  tradi- 
tions. It  is  a  national  work,  and  not  a  mere  copy  of  foreign 
cchIcs.'' 

'  The  privalo  ai-tion  lias,  howi'vor,  fallen  into  desuetude.  See  MilUr- 
mnitr,  op.cil..  pp.  '214.  21.'):  Olns'inn,  "Histoiro  flu  droit  et  des  institutions 
politiqui's,  c-iviU's  ft  judioiaires  de  IWnKlvtom',"  t.  7.  p.  7:i2. 

-  Tlic  same  phenomenon  as  in  Sicotland,  the  abandonment  of  the  privat« 
set  inn. 

^  See  reviiw  and  analysis  in  ".Vnnuaire  de  legislation  ^trang^re," 
IWMi.  vol.  2IS,  pp.  !tt>,S-il7(i. 

*  Kiipriilz,  "Code  d'urKanisatitm  judieiaire  de  rEmpirc  de  Russie," 
edition  of  1SS;{-1S90,  translated  and  annotaltni,  Svo,  1S!)3. 

'  .Among  the  works  written  in  Hiii^sia  on  eriminal  procedure,  the  moi't 
importanl  are  those  of  fiii/,iUki,  "'('ours  de  procedure  pi^nale  "  (ISS-'il; 
T'dlbiri).  "Cours  de  proeMure  pönale"  (1890)  ;  Ishrhynher-Dmitritv.  "  La 
procedure    pönale    russe"    (18^5);     Sloulshaski,    "Cours  de    prooMure 
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Following  the  political  and  social  events  which  marked  the  end 
of  the  reign  of  Alexander  II,  and  the  horrible  crime  of  1st  March, 
1881,  a  reaction  against  this  liberal  system  made  its  way.  This  is 
especially  shown  by  the  Act  of  1889,  which  suppresses  the  election 
of  justices  of  the  peace  and  again  blends  the  judicial  and  adminis- 
trative powers,  subordinating  the  former  to  the  latter.  Neverthe- 
less, the  judicial  taws  and  those  of  procedure  of  the  20th  November, 
1864,  have  exercised  the  happiest  influence  on  Russian  juridical  life. 
At  the  same  time  that  the  reform  of  the  penal  Code  is  in  process  of 
completion,  an  analogous  reform  of  the  judicial  laws  is  in  course  of 
execution.'  The  labors  of  the  commission  ended  in  1899.  They 
have  been  published,  and  the  plan  has  now  been  submitted  to  the 
Council  of  the  Empire.  Its  principal  innovation  consists  in  the 
principle  of  a  confrontative  procedure  from  the  be^nning  of  the 
examination.^ 

The  Grand  Diicky  of  Finland,  which  is  united  to  Russia, 
has  a  special  and  autonomous  system  of  laws.  Its  substantive 
law  has  the  same  origin  as  the  Swedish  substantive  law,  and  the 
history  of  the  law  of  the  two  countries  took  the  same  course  down  to 
the  time  when  the  political  separation  of  Finland  and  Sweden 
allowed  each  of  these  laws  to  develop  in  its  ethnical  direction. 
The  present  Penal  Code  of  Finland  is  dated  19th  December,  1889. 
It  went  into  force  on  1st  January,  1891.'  The  criminal  procedure 
is  not  codiSed.  It  has  been  the  subject  of  numerous  and  successive 
laws,  notably  those  of  27th  April.  1808,  24th  February  and  3d 
March,  1873,  etc.,  which  also  deal  with  civil  procedure.* 

XII.  The  Balkan  Countries.  —  We  group  under  this  head 
Bulgaria,  Servia,  and  Roumania. 

(a)  In  Bulgaria,  since  the  time  of  the  Russian  occupation,  the 

pfinaJe"  (1890-1892).     None  of  these  works,  which  are  iE  Russian,  has 
been  translated  into  French. 

'See  Margoliiie.  "Apercu  critique  du  nouveau  Code  pönale  rusae" 
(Paris,  1905),  with  GaTraud's  preface. 

•  These  reforms  were  inspired  by  the  former  minister  of  justice,  Mou- 
rawigw,  who  sought  to  give  all  questions  concerning  the  administration  of 
criminal  justice  a  very  liberal  and  forceful  direction.  See  KapniU.  "Docu- 
ments relatifa  &  la  revision  des  Codes  d' organisation  judictairo  et  de  pro- 
cMure  civile  et  criminelle  enterprise  par  ordre  de  S.  M.  I'empereur  AJex- 
ander  111,  du  7  Avril,  1894." 

'  The  Penal  Code  of  Finland  has  been  translated  into  French  by  Lu- 
doiHc  Beauchel,  professor  in  the  Faculty  of  Law  of  Nancy  (Paris  1890). 
Bee  the  very  interesting  appreciations  of  this  system,  by  Henri  Joly.  "A 
travers  I'Europe"  (Pans,  Lecoftre.  1S9S),  In  Finland,  pp.  6-44.  On  the 
legislation  of  Finland,  a  review  by  K.  Montgomery  {"Aunuaire  de  16gia- 
-  lation  ötrang&rc."  vul,  9.  1880,  pp.  727-756). 

*  On  the  judicial  organization,  "Repertoire  gänäral  alph.  de  droit 
fransMs,"  Finland,  t.  22.  p.  25Ö. 
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different  procedures  have  been  the  subject  of  provisional  regula- 
tion inspired  chiefly  by  the  Russian  Co<Ies.  These  r^iilations 
liHve  siiite  bee»  r«i|>laoe<l  by  new  laws.  The  law  relative  to 
criminal  procedure  alone  remained  in  force.  It  has  been  replaced 
by  the  Oxie  of  IS97,'  ^livided  into  five  bookH.  1st,  concerning 
juri.silicti»ti ;  2d,  concerning  tlic  preliminary'  examination;  3d, 
concerning  the  procedure  before  the  departmentul  tribunal»  (the 
pnieedur«'  I>ef«rp  justices  of  the  peace  is  rejiulalecl  hy  a  special  law^ 
of  ad  June,  I.S»Ü'} ;  4th,  concerning  the  methods  of  appealini 
against  judgments;  5tii,  coiiccrniiif!  tiK*  execution  of  sentences. 
The  laws  of  ]7tb  Januar>-.  19«).  2titli  January.  1001.  and  20ih 
January,  1902,  have  amende«!  and  completed  thi,s  OmIc  of  Criminal 
Procedure.* 

(fc)  The  Scn-ian  Code  of  Criminal  Procedure  is  dated  1 6th  June, 
1865.  It  is  H  fuitliful  nipy  of  the  -Aiistriini  CiHle  of  ISnS,  which 
sen'ed  as  its  model.  The  provisional  judicial  refn'lations,  elab- 
orated at  the  time  of  the  creation  of  the  principality,  have 
repluiTci  by  iiv-v,-  laws,  and  the  Code  of  1805  was  Ki^at'-V  tnodißc 
in  1KS0. 

(e)  The  Roumanian  Code  nf  Criminal  Proeedure,  in-ipired  by 
French  lejjislation,  was  promulgated  in  IStM.  The  judicial  organ- 
ization and  the  procedure  of  this  countrj*  present  a  verj-  dose 
analogy  to  the  French  judicial  organization  and  procedure. 

XIII.  Srandinavia,  —This  group  includes  Dciunark,  Sweden, 
and  Xorway. 

(a)  The  Danish  <-nmina[  procedure  h  governed  by  various 
laws,  the  most  important  of  which  go  back  to  IS4Ö.*  The  public 
prosecutor  has  the  initiative  in  prosecutions.  But  the  Danish 
Penal  Code  of  IS66  provides  that,  for  certain  offenses  the  pr 
ccution  m»y  he  exercised  by  the  injured  party  and  in  the  for 
of  civil  procedure,  in  coses  of  »lander  and  minor  ofTeiises  of  violence, 
for  example  (§§  1 16,  200,  212.  21.^  to  222.  226.  23:1).  For  other» 
the  criminal  action  is  »ulK)niinatrd  to  the  complaint  of  the  party 
injured,  for  example,  in  cases  of  adultery,  outrages  against 
morsK  peUy  hnsaiy,  etc.  (|§  159,  174,  2:i5,  2;!ti,  254,  278J. 
• 

<  Reritm  anil  uialym*  io  "  An  nuoim  An  If  eixUtion  flrsnKAre  "  (1808.  vol. 
27.  pp.  809-817). 

'  A  law  of  1806  has  modlflMl  tUr  nriniinnl  pnKHHlum  bc^or«  JuattoM  > 
the  peftw  ("Anauaire  de  I^fülation  fLraiiic^rt."  isilü.  p.  778). 

*Tbe  aaalvais  vill  be  found  in  thw  "Bull«lJii  dc  t'lJiiion  inlematlc 
dv  droit  p^naJ."  vol  12,  p,  108. 

*  C.  frnti«.  "DiT  danske  Slraffesproe«>s"  (Danitb  pritninal  procedure)' 
irniM'iihJii;«»,  IWSO).  C.  doct  must  al&o  h*  rrpdited  «nth  (lie  roost  ijo- 
l>orii«iit  work  oil  criminid  law  which  Iim  appt.'VJVHl  in  Donmark. 
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There  is  no  jurj'.  The  criminal  and  police  tribunal  of  the  lowest 
grade,  regulated,  at  Copenhagen,  by  two  laws  of  28th  February, 
1845,  and  24th  May,  1879,  is  composed  of  eleven  members, 
a  president  and  ten  judges,  irremovable,  and  appointed  by  the 
king.'  Every  case  must  be'  tried  by  five  magistrates.  The  tri- 
bunal takes  cognizance  of  all  penal  matters  and  tries  without  asses- 
sors or  jury,  whatever  may  be  the  gravity  of  the  offense.  But 
every  sentence  imposing  a  punishment  exceeding  a  fine  of 
twenty  crowns  can  be  carried,  by  appeal,  to  the  Supreme  Court. 

(6)  Sweden  is  still  governed  by  the  Codes  of  1734  (civil,  penal, 
and  commercial)  amended  by  a  series  of  statutes  which  have 
adapted  it  to  existing  institutions  and  conditions.' 

(c)  The  Norwegian  Code  of  Criminal  Procedure  of  Ist  July, 
1887,  came  into  force  1st  January-,  1890.  Its  chief  innovation 
consists  in  the  introduction  of  the  jury,  formerly  unknown  in 
Norway,  and  the  adaptation  of  the  procedure  to  the  new  institu- 
tion.* 

XrV.  Turkey  and  Egypt. —  The  Turkish  Code  of  Criminal 
Procedure  bears  date  25th  June,  1879.     It  contains  487  Articles. 

Egypt  is  governed  by  the  Code  of  3d  Noveml>er,  1883,  amended 
in  1899.*  There  is  little  diiTerenee  between  these  systems  and  the 
French  type  which  served  as  their  model. 

The  Soudanese  Code  of  Criminal  Procedure  bears  date  2d 
October,  1899.* 

XV.  North  America. — The  United  States  of  North  America 
are  organized  as  a  federal  republic.  They  have  two  kinds  of 
systems  of  law,  just  as  they  have  two  kinds  of  tribunals ;  the 
federal  laws  and  the  spedal  laws  of  each  State.  The  fJonstitution 
contains  the  foUonnng  proWsion :     "  The  powers  not   delegated 

'  P.  DartaU,  "Annuaire  de  l^slation  «rang*!*,"  v«l.  9,  p.  flWI;  Beau- 
dut,  "Etude  sur  I'orgaQiB&ttoti  judiciaire  dano-norv^gieiiae,"  "Bull,  wtc, 
leguL  comp.."  ISH«.  vol.  13,  p.  128. 

*  See  GroMierie.  "  Lea  OkIcs  m^doi»  de  1734,"  follywM  by  the  l»wii  itub- 
Mquently  promulKHted  down  to  the  pre«ent  day.  tranMUled  and  annotaUxl 
(1  voL,  Svo..  IWßf. 

*  P.  Dartre,  "Annuaire  de  I^Hlation  *f ran(t?;re. "  vt^l.  17,  p.  711. 
This  Cod«  has  beeo  tr&iulated  into  Italian  t^y  Hr'txa.  "fVfdW-  di  prxjedtir» 
peoale  nor^egese"  'Traduzione.  note  -.  raifionanw-nUi.  Turin  IKWj. 
I  refer  to  that  work,  which  i«  prweded  l»y  a.  remarkatile  iutrinlrnrtiuu.'*« 
the  history  of  eriminal  pfjeMlure  in  Norway  and  th«;  Thji-f  fi-atun«  i>f  the 
new  Code. 

•Review  by  Vidal-Bfy.  "Annuair<-  A":  I^-lali'<n  /^tranK'-f."  ISM,  \t. 
VSt.  Amfrndmentt  in  1S9Ö.  "Annuain^  d"  IfKitlatioii  firanKen-."  VM%i, 
vol.  29.  p.  .>«,  Thk  Turki-h  Ci>A-  lA  ('riioinal  Vr'n-t-Vm-  i«  traimlat'-'l 
into  Otrman  in  thi"  'yJlir'^ion  nX  turi-iliu  ^'imU-k  in  th"  »iip('l'-i«<-nt  to  th«j 
"Bulletin  de  ri.'ni'*n  int'-maT  j'mali-  d»- droit  i/dal,"  l^-rtio  V.i(t-'f. 

*  Rei-i*-w  and  auaJyvi.-!  in  "Annuaire  d»-  Wui-latio»  f.tnum'rr-,"  liKW,  vol. 
29.  pp.  T.Tir^riT,. 
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to  the  irnited  States  by  the  [Federal)  ('onstitutiim  nor  pmhibittwl 
by  it  lo  the  States  arr  reserved  for  the  latter  respectively."  In 
COHM-qui-iicv  of  this  |>ruvU>on,  the  Federal  tribunal«,  the  Supreme 
Court  uf  the  railwl  States,  und  tiie  Cireuit  and  District  Courts, 
have  an  exciuMVc  (-riinitml  jurisilictioi)  i>vit  uTtaiii  iitTni^cA,  .tuch 
as  hi^h  trettnmi  against  the  I'liited  States,  offenses  romniitted 
within  a  Federal  torritoiT.',  etc.,  and  a  concurrent  jurisdietion  with 
the  eoiirt  nf  ttitr  State  where  the  eriniiiiaJ  net  wa<i  eunimittctl  over 
certain  offenües,  sueii  a»  counterfeiting  and  uttering. 

The  law  of  the  United  States  is  derived  from  the  English 
»ystcm  uf  law,  fnim  which  it  lias  burruwcd  it:«  miuinou  law  »iid  its 
ancient  statutes,  so  that  it  was  for  a  lon^  time  exclimi^'etv  »>mposed, 
as  in  RngUttd,  of  ciistotnary  pro\Hsions  perfected  and  modified  hy 
special  statutes.  For  several  years  past  a  movement  in  the  direc- 
tion of  codification  lias  set  in  In  the  majority  of  the  States,  and 
now  many  of  them  pos.4e»3  eitlier  Codes  relating  to  a  »pedal  branch 
of  law  or  Codes  eomprisini;  several  matters  in  juxtaposition.  Id  thlt 
way  the  criminal  procedure  has  Ik-cm  notably  codifii'<l  in  the  StAte 
of  \ew  York.'  It.i  Code  of  ISSl,  which  reproduces  suBicieotly 
closely  the  average  of  the  American  institutions,  may  be  taJcen  as 
a  type  of  the  system  of  erimiuul  procedure  in  thai  country.  In 
this  respect,  the  laws  of  tli«  United  Stales  show  the  following  varia- 
tions from  those  uf  England :  Ist,  There  i$  a  public  prosiecutor 
churKvd  Willi  tlic  )>n»»ccutioii  vt  crimes  atKl  mi-'^Ieutcauurs  va  all 
the  States  of  tlie  I'nion  an<l  in  Fwlcral  juri-sdictions,*  B^-forc  tlie 
inferior  courts  (those  not  of  recnrd)  alone  is  his  action  optiomtl. 
2d,  The  compoäitioii  of  t)a-  graud  and  the  petit  jur^'  differs  in  the 
two  countries,  bcin^  more  democratic  in  the  I'liitcd  Stales,  In 
t)i«  majority  of  the  State-s  tlie  names  of  the  jurors  are  drawn  by  lot 
from  a  list  drawn  up  by  «  cominis.>ioii  of  functionaries  and  magb- 
tnttes.  In  Kiighiiid  it  is  still  the  sheriff  who  is  charged  with  choo<^ 
iiig  Üie  jury  nf  session  fmm  a  list  of  ])ersons  uniting  certain  cun* 

■  "CoA«  <ii!  procAlurv  triminttll«  do  I'F.iai  d<!  Kow>  York,"  tnuulal«d  b; 

'  It  »  onl^-  in  tJUa  rmuoct  that  Prea<tli  Inlluenoe  makes  itaelf  telt  in  th« 
criiuiaal  lE«isIation  of  tnn  UdSuhI  8ut«s.  The  inawuril^'  anil  impuiulj 
whieh.  in  n  new  ruuiito',  and  uao  ooL9tilut«d  of  different  ctLnioal  «kinents. 
woiiltl  Iinvi<  Imx'ii  the  cKinsiM^uenoe  of  tlin  Kniflish  Eysl'xn  of  (irOMcnilraa. 
whioh  U-jt\'(!N  n'niTiwlon  to  prirft.t«  initiative,  hnvc  lea  iho  Ami-noitn  people. 
uncii  till-  L'nd  of  thi-  17tN)K.  Ut  icitrant  tn  a  «ptwiol  fiinciiunary  Ihn  cftrv  M 
proHMTUtiuc  Bud  of  in.iuriiig  n-'ijn-iwton.      But  thi-  attributps  rvUtivp  i»i  tbi- 

Sdioi&l  polk<i.  &iid  to  Ilu^  nXL-culiuu  of  (Jk-  jUilHrinl  ili.t.-iMoan  Itavi'  I\it^ait»^d 
rciga  to  tbe  proviace  of  lb«  Amwicwi  public  prodceutor.  ^uumirr  ^ou. 
nt.  p.  0)  obscn'M  thai  the  imitation  was  mwle  by  taldiig  u  a  model  tae 
ofBoo  of  pubtir  pnxneutor  as  it  w»  ooasti;uted  in  tbe  courts  of  Uw  Frrocb 
OldlUciin«. 
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ditions  of  income,  domicite,  and  capacity,  made  up  by  the  parish 
churchwardens  and  the  administrators  of  the  poor  law.  3d, 
The  procedure  is  less  formal  in  the  United  States  than  in  England. 
Technical  errors  in  the  procedure  are  immaterial  unless  they  im- 
pair the  material  rights  of  the  defense.  A  solemn  affirmation  may 
be  substituted  for  the  oath. 

But,  apart  from  these  differences,  and  if  we  consider  the  criminal 
procedure  of  the  United  States  as  a  whole,  it  is  the  accusatory 
English  system  of  which  this  procedure  reproduces  the  type : 
First,  In  the  preliminary  examination,  public  and  confrontative, 
the'  accused  has  the  right  to  the  aid  of  a  counsel  and  need  not 
submit  to  interrogation ;  Second,  Detention  pending  trial,  reduced 
to  the  minimum  of  severity  and  duration,  cannot  be  aggravated  by 
the  prohibition  of  communication ;  Third,  The  arraignment  is 
directed  by  a  special  jury ;  Fourth,  Every  person  prosecuted  in  a 
penal  matter  has  the  right,  unless  he  waives  it,  of  trial  by  jury ; 
Fifth,  Witnesses  are  examined  by  each  party,  and  the  impartiality 
of  the  judge  is  assured  by  his  neutral  role  during  the  furnishing  of 
the  proof ;  and  Sixth,  Numerous  safeguards  are  given  to  the  ac- 
cused, —  by  the  unanimity  required  to  find  a  verdict  of  guilty, 
by  prohibiting  the  character  of  the  accused  to  be  used  as  evidence 
against  him,  by  the  delay  which  must  take  place  between  the 
verdict  and  the  sentence,  and  by  the  delays  in  and  the  nature  of 
the  methods  of  appeal. 

XVI.  Latin  America.  —  The  States  of  Latin  America  present, 
in  their  laws  of  criminal  procedure,  numerous  varieties,  but  the 
points  of  comparison  between  them  are  connected  with  what  these 
laws  derive  from  the  Spanish  legal  system. 

A  Penal  Code  and  a  Code  of  Criminal  Procedure  were  promul- 
gated in  Venezuela,  14th  May,  1897,  and  came  into  force  20th 
February,  1898.'  The  legislative  power  of  the  different  States 
and  that  of  the  federal  district  are  authorized  to  adopt  the  institu- 
tion of  the  jury,  which  is  to  perform  its  functions  conformably  to 
rules  established  by  the  Code  of  Criminal  Procedure. 

The  Code  of  Criminal  Procedure  of  Mexico  was  promulgated  on 
6th  July,  1894.^  This  Code  has  not  modI6ed  the  procedure; 
in  that  part  of  it  relative  to  the  organization  and  action  of  the 
jurj-  it  reproduces  the  law  of  24th  January,  1891  (Ley  de  Jurados). 

In  Bolivia,  the  existing  Code  is  dated  6th  August,  1888.     It  is 

'Review  and  analysis  i a  "Annuaire  de  l^gialation  ätraoEÖre,"  1838,  voL 
27,  pp.  963-966. 

»"Aimuaire  de  legislation  fitrangöre,"  1895,  vol.  24,  pp.  946,  947. 
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re«lly  but  a  «vision  of  the  Code  of  Sth  Febnmry,  1858.  Tli» 
>.v>itrin  rrprodures  the  gpiiersl  outlines  of  the  Spanish  system, 
from  which  it  Jms  IxuroweJ  its  principal  ruK-^^ 

The  Code  of  Criminal  I'roocdure  of  the  Argpntine  ItcpublJc, 
a<l(iptPil  4th  OcUiIht,  1.S88.  canif  iiit»  f<irtv  1st  .Isirmarj',  18S9.* 

The  Cixle  of  Ecuador  is  dated  Uth  Septemljer.  1S90.' 

$  \i.  Chief  Features  of  ProMcutioD.  EsuninaUoD.  and  Trial  undtr 
th«  Principal  Europ«ui  ST>t«inB.  —  Tlie  ilirei-  cliii-f  pnibh-itis  raisni 
hy  rrimiiial  priK-cdiire  concern  the  orgnni/^tion  ami  tlie  working 
either  4>f  thr  amiMilion,  tJt«  examination,  or  the  trial.  How  havu 
the*»f  proWenis  l>een  solved  b>-  Kunipean  legal  systems? 

I.  Conformtibly  t<»  the  old  Gennimie  sjiyinp,  "No  uccuscr,  no 
judge,"*  criminul  trihiiiiuU  are  tr»-*Iay  eidl«!  up<»n  to  try  «inly 
offenses  which  are  submitted  to  them.  In  Tranre.  "  Rction  for  the 
«nforccDDent  of  jiunishinents  beliiujiä  only  to  tho5e  (uiictiuiuiries 
to  whom  it  is  committed  by  law, "that  ih  to  say,  to  the  public 
prosectitor  (Code  In-ttr.  Cr.,  Art.  1).  But  the  authority  of  the 
public  prosecutor  i:^  liuiUed  by  the  right  recognized  iu  th«  injured 
partie»  to  go  either  liefore  the  tribunals  or  the  examiiiiiig 
magiütrute. 

This  is  the  sj'atem  which  is  almost  everywhere  recognized  amonR 
European  systems  of  law.  The  Institution  of  ihe  public  |>n»ecu- 
tor,  the  origin  of  which  Is  esbvtitially  French,  has  peiietrstLHl  evefj- 
H'here.  It  exists,  with  inevitable  organic  differences,  in  the 
majority  of  the  nation.-«.  Three  syjtteni.-'  ma\',  however,  Ih'  taken 
as  typical  studies,  with  respect  to  the  role  which  they  reserve  for 
the  private  parties. 

In  ihe  (lermaii  Code,  the  accusation  i-s,  on  principle,  intrusted 
to  the  public  prosecutor.  But  the  injur«!  party  has  an  right  of 
action,  even  in  rrganl  to  his  civil  intrTe»t.<(,  lit^fore  the  criminal 
courts.  He  must  seek  re]>nration  before  the  civil  tribunal  for 
the  detriment  occasioned  to  him.  There  are,  however,  two  prin- 
t-iple^  which  tend  tn  limit  and  »how  the  reason  for  this  peculiar 
diaracteristjc  of  the  (rtjnnanic  procwiurc.  The  German  (.'ode 
contains  a  great  number  of  infringements  as  to  whiiJi  tlie  law 
leaves  the  initiative  to  the  injured  party  or  to  his  legal  represen- 
tative», according  to  the  opportunity  for  prosecution,  the  public 

>  8m>  thr  Diiocmt-t  anni,vsi*  mad«  hv  tl.  Pntdkommt,  in  "  BuUctin  d« 
rUoiou  intcrnatioDole  du  <lroit  ptnal.'    vol.  12,  pp.  14f^liJ3. 

■  8«eüi»reaiu<J  Thmirtititt,  "  Aauuairede  MculaiivD  «trsnc^re,"  I88S, 
p.  1042. 

'Hniri  pT\iihomnt,  "Ann.  de  Iffp»-.  et«.."  1890,  p.  973. 

*  "  Wo  ki»a  KJftBV  ist,  bt  kein  Riphtur." 
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prosecutor  having  no  right  to  act  except  in  so  far  as  his  interven- 
tion has  been  requested  by  the  victim.  The  injured  party  can  also 
join  his  action  with  the  criminal  action  when  the  law  gives  him  the 
right  to  demand  a  composition  (Basse),  This  composition  or 
compensation  is  a  pecuniarj'  reparation  of  a  special  nature  differing 
from  both  damages  and  fine ;  from  damages,  inasmuch  as  it  is  not 
commensurate  with  the  injury,  and  can  only  be  demanded  from 
the  guilty  party  in  connection  with  the  punishment  and  within  the 
limits  of  a  maximum  fixed  by  the  law ;  from  fine,  inasmuch  as  it 
does  not  belong  to  the  Treasury,  but  to  the  injured  party,  and  can- 
not, in  case  of  non-payment,  be  converted  into  imprisonment. 

In  Austria,  althoxigh  the  public  prosecutor  is  the  principal  repre- 
sentative of  the  prosecution,  he  is  not  the  exclusive  representative. 
Two  principles  limit  his  power.  The  prosecution  may  be  main- 
tained by  the  injured  person  in  a  great  number  of  cases  (Art.  16  et 
seq.).  Further,  the  Code  of  1S73  admits  of  the  private  subsidiary 
prosecution,  that  is  to  say,  in  case  of  the  abandonment  of  the 
criminal  action  by  the  public  prosecutor,  the  right  in  the  injured 
party  to  take  it  up  in  place  of  the  public  prosecutor  and  move  for 
the  application  of  the  punishment  (Art.  48).  Finally,  the  public 
prosecutor  or  the  private  accuser  is  master  of  his  action  in  the 
double  sense  that  he  can  directly  avail  himself  of  the  trial 
court  without  reference  to  a  magistrate  of  examination  at  all 
(Art.  207),  and  that,  after  having  done  so,  he  can  abandon  his 
accusation  and  divest  the  judge.  These  are  the  characteristic 
features  of  the  Austrian  procedure  in  respect  of  the  participation 
of  private  individuals  in  the  criminal  accusation. 

In  Spain,  the  public  prosecutors,  or  fiscals,  "  representantes  del 
ministerio  fiscale,"  have  other  powers  than  those  in  France  in 
regard  to  the  bringing  of  the  criminal  action.  But,  on  one  hand, 
the  Spanish  Code  allows  the  private  accusation  for  certain  mis- 
demeanors, such  as  calumny,  insult,  and  certain  offenses  against 
morals,  and  directs  the  public  prosecutor  to  join  with  the  injured 
party.  On  the  other  hand,  apart  from  these  exceptions,  the  action 
aiming  at  the  repression  of  punishable  acts  is  free  to  all ;  any 
citizen  in  the  enjoyment  of  the  plenitude  of  civil  rights  may 
bring  it.  Society  does  not  remain  supine  in  the  face  of  the 
habitual  inertia  of  mere  interested  parties.  Its  representative, 
the  public  prosecutor,  or  fiscal,  is  free  to  institute  prosecutions 
whenever  it  appears  to  him  to  be  proper  to  do  so.  The  Spanish 
practitioners  whom  we  have  been  able  to  consult  declare  that  it 
is,  in  fact,  always  the  fiscal  who  prosecutes, 
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The  institution  of  the  public  prosecutor  -was  historically  lack- 
ing in  England.  "  \'\Tw'n  an  offense  lias  been  fniiimitl«i.  no 
official  can  as-suuie  the  right  to  take  into  Ills  handd  the  luieresu 
of  menaced  society.  But  cvcrj-  pri\-iite  person,  injured  or  nut, 
has  the  right  to  pr»>se(*ute.  Xolnxly  ran  tie  restrained  /mm 
constituting  himii^lf  accuser,  save  with  rare  exceptions,  and.  on 
their  side,  tlic  mogistrute«  cannot  proäeeiitv  unlv»  a  fonnal 
aecuüBtion  has  heen  drawn  up." '  L'ntil  very  reeeiit  1init>>i  tlie 
attempts  to  constitute  a  public  prosecutor  in  England  have  Tailed, 
atid  the  attorney-^neral  and  his  assistant,  the  solicitor-general, 
had  no  fuwtioti  in  c-riioiiial  justice. 

PThr  iliit-t'tor  of  public  pniMfiitions  us  an  official  nppotntol 
by  the  government,  whose  duty  it  is,  umler  tlie  siiperintemlence 
of  the  atlorney-gcneral,  to  institute  or  carr>'  on  criminal  proceed- 
ing in  ca.ses  vvhicli  aj>|>cttr  to  him  to  be  of  importance  or  otUiac 
persons  concerned  in  such  proceedings ;  and  to  appear  for  the 
Crown  in  criminal  appeals. 

The  office  of  direilur  of  public  prosecutions  was  created  by 
the  "Prosecution  of  Offetisea  Act,"  October,  1879,  which  dcfin«-» 
his  duties  and  fxiwcrs  as  follnivs;  "It  shall  Im?  the  duty  of  the 
director  of  public  prosecutions,  under  the  superintendence  of  the 
Bttomey-gcncral,  to  Institute,  undertake  or  carry  on  such  criminal 
proceedings  (whether  In  the  Court  for  Crown  Cases  Iteserved, 
before  sesMons  of  oyer  and  terminer  or  of  the  Peace,  before 
magistrates,  or  otherwise),  aiitl  tu  give  such  advice  and  atsiittatKW 
to  chief  officers  of  police,  clerks  to  justices,  and  other  persons, 
whether  officers  or  not.  concerned  in  any  criminal  pwicceding  re- 
specting the  conduct  of  that  proceeding,  as  may  be  for  the  URie 
being  prescribed  by  regulations  under  this  act  or  may  he  directed 
in  a  spccJal  ca«?  by  the  atlorncy-gencral." 

In  certain  ca^es  it  is  the  settled  duty  of  the  diret-tor  of 
public  prosecutions  to  institute  and  carr>'  on  the  prosecution: 
(I)  Murth-r. — By  the  regulations  nf  January  25.  ISSfi,  cnaile 
under  the  Prosecution  of  Offenses  Acts,  1S79  and  1SS4,  it  is  the 
duty  of  tJie  director  of  public  prosecutions  to  prosiecute  in  cases  of 
murder.  (2)  Bankruptcrj'  Offenses.  —  By  41»  &  47  \"ict.,  c.  52, 
8.  166,  "Wlicrc  the  court  orders  the  prosecution  of  any  one  for 
an  offense  under  the  Debtors  Act,  IStJd,  or  .\cts  amending  It.  or 
for  any  offense  arising  out  of  or  coiuieded  with  any  bankruptcy 

'  OUiMon,  op.  cit..  I.  0.  p.  T24. 

*  (From  Lbv  rt<porI  of  Kdwin  H.  Ketrfy  *oA  John  I).  Lawtan.  pvhllibeii  in 
thn  Anierioau  Journal  of  Criminal  Iaw  aad  Criinlnolowy,  IQIu,  Vol.  I,  p. 
607.  —  K».| 
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proceedings,  it  shall  be  the  duty  of  the  director  of  public  prose- 
cutions to  institute  and  cairj'  on  the  prosecution."  (3)  Corrupt 
and  Illegal  Practices.  —  By  46  &  47  Vict.,  c.  51,  s.  45,  it  is  the 
duty  of  the  director  of  public  prosecutions  to  institute  any 
prosecution  for  any  corrupt  or  illegal  practice  in  reference  to  any 
election. 

The  consent  of  the  director  of  public  prosecutions  is 
required  in  prosecutions  for  incest,  and  for  being  an  habitual 
crinunal ;  and  the  Criminal  Appeal  Act  requires  him  to 
appear  for  the  Crown  on  appeals  to  the  Court  of  Criminal 
Appeal.] 

The  types  of  the  public  prosecutor  which  exist  in  Scotland 
and  Ireland  offer  certain  analogies  to  the  French  organization. 
Scotland  has  for  a  long  time  possessed  an  official  prosecution 
so  strongly  constituted  that  the  private  accusation  is  a  thing  of  the 
past.'  Ireland  has  an  attorney-general,  assisted  by  crown 
solicitors,  whose  functions  are  permanent. 

The  majority  of  the  United  States  of  America  have  a  public 
prosecution  represented  by  an  attorney^eneraland  oflScial  district 
attorneys,  who  remain  members  of  the  bar. 

II.  The  majority  of  the  European  States  find  a  place  in  their 
systems  of  laws  for  the  preliminary  examination. 

This  procedure  has  its  origin  in  the  idea  that  it  is  necessary  to 
submit  to  the  trial  tribunals  only  those  accusations  sound  in 
fact  and  in  law,  and  to  guarantee  the  individual  liberty  of  the 
accused  by  raising  a  barrier  against  prosecution.  Introduced  by  the 
French  Code  of  1808,  this  procedure  has  made  remarkable  progress 
in  penal  legislation.  It  has  passed  into  the  majority  of  the  Codes 
of  Continental  Europe,  and  for  more  than  half  a  century  has  Been 
considered  a  triumph  of  juridical  wisdom.  For  several  years  a 
very  strong  scientific  current  appears  to  have  set  against  it.  On 
the  one  hand,  the  objection  is  raised  to  the  obligatory-  and  absolute 
principle  of  control  of  the  accusation  by  the  judicial  power,  and 
the  practical  impossibility  for  the  magistrates  to  make  a  conscien- 
tious study  of  the  record.    On  the  other  hand,  it  is  maintained 

'  On  this  organization  sec  J.  Dove  Wihon^  "Bulletin  de  I'Union  inter- 
nationale de  droit  p6nal."  t.  11,  pp.  71-73 :  "The  prosecution  of  orimee  in 
Scotland  belongs  to  the  public  prosecutor  and  is  made  at  the  State's  ex- 
pense. When  the  public  prosecutor  takes  up  the  matter,  the  complainant 
lias  no  right  to  bring  a  complaint  in  a  criminal  court.  If  the  publio 
prosecutor  should  refuse  to  interfere,  the  complainant  has  the  right  to  prose- 
cute. It  is  very  seldom,  however,  that  a  complainant  exercises  this  right, 
and,  in  the  course  of  a  long  experience,  I  have  never  seen  it  exercised  suo- 
c«8BfuIly." 
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tluit  the  prnsenition  is  imjieded  nnd  that  the  rcspdn^ihilities  are 
scattered,  without  any  tangible  benefit  to  the  aeciised.* 

In  Krumi'.  tlir  cxuiuiniitloii  is  iil>li;;ator,v  In  criminal  nuittcr«, 
ami  nptinnal  in  o»rrM-titmal  mutters:  it  Ims  no  place  in  police 
ollenscs.  Tliis  distinction  between  the  smalt  antl  the  great  degrees 
(if  (.-riiiiiitnlily  h  jp-mTiiily  acccpted,  witli  (lifTerT'iKx-s  of  detnil 
in  its  appIi<-alioii.  In  (M-pmany.  for  example,  mntters  within 
the  Jurisdiction  of  the  lay  assessors"  eonrts  are  not  siihjeet  to  any 
prellniliiRr>'  examination.  Thv  pmeedure  of  pn-liminarj'  eicamU 
nation  is,  on  tlie  other  hand.  oI>li|;atorj'  wlu-n  prosecutions  before 
the  Assise  Court  or  the  tribunal  of  the  emi)ire  are  eiMieemecl.  In 
the  matter  of  infringements  amenable  to  the  distriet  courts,  aa 
inromiation  can  be  filed  when  the  pubhc  prosecutor  makes  a 
request  for  it  or  when  the  atvuseti  deuuiud»  a  jtidiciül  inquiry  in 
the  interest  of  the  defense.  ITie  court  may  also,  contrarj-  to  the 
rule  In  France,  order  the  filinji  of  a«  itifonnation  (Art.  'XO). 
Ill  Austria,  the  preliminary  examiiialiuii  is  not  ob!igator>'  unless 
a  ciimc  of  which  the  Assiw  C()urt  should  take  ajgiiizuncc  is  con- 
cerned {Art.  91). 

The  majority  of  the  Codes  dbtingiiish  and  endeavor  to  separate 
the  preliminary  inquiry  conducted  by  tlie  (»olice,  from  the  exami- 
nation, propeHy  so  called.  <xinliilc<l  to  tlie  ct>nrt.  In  alt  the  coun- 
tries of  the  European  continent,  the  latter  function  is  in  the  bands 
of  a  judgi',  a  inembiT  of  the  court  of  first  instance.  The 
examining  jiiilgc  is  invested  with  the  most  extensive  jKJwers  to 
hear  the  witnesses,  to  interrogate  the  accused,  to  make  inspec- 
tions on  tlie  spot,  to  order  ilomiciliarj'  searches  nnd  scizurvs, 
to  proceed  with  the  arrest  of  ttic  accuM-d  und  to  put  him  in  the 
luinds  of  tile  law.  liut  by  what  ajipropriutc  institulinns  is  the 
rxercise  of  these  formidable  powers,  which  it  is  essential  to  give  to 
the  cuimining  jitdge  mid  U)  the  public  prtKiceutor  nt  ihi»  stage  oF 
Ute  procedun.',  to  la'  litniti-«!  ami  controlled?  It  might  lie  thought 
at  tbe  outset,  by  the  safeguard  offered  by  the  publicity  of  the  exami- 
nation.   None  of  the  Coittinental  Codea  sanction.«  this.    Tbe  A»*- 

'  Thf.>  dcvHopmenl  of  tbeoo  criticisms  mav  iw  stndi«)  in  the  rullowin); 
work»:  Konuiijium.  "ProKello  del  codi ni>  di  prcicediira  pciml»  l»!  cw 
auto  reeiu)  ct'ItaJia."  Itli  ihI..  ]$38;  "t'ltimf-  anKiuiiti'o  rironm-  al  pro- 
sotlo."  p.2.'>l.  —  Gltiifr.  "VtAicr  Iv^tximc  •"  Anklipfntnmt"  in  "Kl^ini» 
SnhriftoD  Übw  StRifn-plit  uml  .SlnirpR«^*.."  2<l  ■tl..  ISS3.  XVII,  pp. 
437-Ü20.  —  ßar.  "  Rfchl  und  Beweis  in  Omehwomi-ngi-riclil."  p.  1S2. — 
Carratii,  "Oimspüli."  t.  Ü,  p.  440,  —  Caaorati.  "11  prueefl»o  ppnalo  *  le 
liformo,"  ISSI,  VII ;  "11  ^udizio  di  acousa  e  I*  rifOTrae."  I8SI,  VII. — 
CT4arinu  Iti^ista  pcnale.  IS7I>.  p.  300.  —  .UamJixva  e  Va«a,  "1a  pro* 
crdum  p<-tinlc  c  la  ma  fvoluKtonr  actcntifiea."  1888.  p.  23,  —  Alimena, 
JUvUia  iKUilv,  vol.  37.  l»Ji,  p.  125. 
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trian  Code  mentions  only  the  publicity  of  the  trial  proper  (Art. 
228).  The  secrecy  of  the  examination  has  been  preserved  in  Ger- 
many. The  Codes  of  Friburg  and  of  Valais  declare,  in  categorical 
terms,  that  the  records  of  the  examination  shall  not  be  public. 
In  Geneva,  the  draft  of  the  Code  of  Criminal  Examination,  pre- 
sented in  1884,  introduced  complete  publicity  into  the  procedure 
of  examination.  But  this  proposal  was  rejected.  In  Neuchfitel, 
the  Code  of  1893  left  to  the  examining  judge  the  option  between 
publicity  and  the  closed  door,  gi\'ing  him  the  choice,  in  every 
case,  of  the  method  most  favorable  for  the  discovery  of  the 
truth. 

The  most  effectual  method  of  protecting  the  accused  from  the 
abuses  of  this  examination  is  to  grant  him  the  aid  of  a  counsel 
capable  of  enlightening  him  as  to  his  rights,  of  putting  him  on  his 
guard  against  the  snares  which  may  be  laid  for  him,  and  of  suggest- 
ing to  him  the  course  to  take  and  the  pleas  to  urge.  The  French 
Law  of  8th  December,  1897,  effected,  from  this  point  of  view,  a 
long-demanded  reform;  it  effected  it  by  measures  which  place 
the  French  system  of  law  in  the  vanguard  of  progressive  legis- 
lation. But  we  must  note  that  in  Austria,  since  1873,  the  accused 
has  been  authorized,  even  during  the  examination,  to  choose  a 
counsel  "  either  to  take  care  of  the  preser\'ation  of  his  rights  at 
each  stage  of  the  proceedings  which  directly  concerns  the  establish- 
ment of  the  fact  and  which  cannot  be  taken  up  later,  or  to  pursue 
his  appeal  already  lodged  by  him  "  (Art,  45).  The  counsel  can- 
not, it  is  true,  take  part  in  the  interrogation  of  the  accused,  nor 
in  the  hearing  of  the  witnesses,  but  the  law  expressly  gives  him  the 
right  to  the  inspection  of  documents  {Art.  45). 

The  German  Code  authorizes  the  accused  to  have  the  assistance 
of  a  counsel  from  the  filing  of  the  information  (Art.  137) ;  it 
even  allows  the  judge  to  appoint  one  of  his  own  accord  when  the 
accused  has  neglected  to  choose  one  himself  (Art,  142).  At  the 
same  time,  this  counsel  has  only  a  very  barren  role.  He  can 
take  part  neither  in  the  interrogation  of  the  accused  (Art.  190) 
nor  in  the  hearing  of  the  witnesses  (Art.  191).  His  rights  consist 
in  the  power  to  assist,  either  alone  or  with  the  accused,  in  some 
subsequent  steps  of  the  proceedings.  The  complete  record  cannot 
be  shown  to  him  imless  the  judge  deems  that  its  production  is 
without  inconvenience  in  regard  to  the  purpose  intended  to  be 
reached  (Art.  147).  In  Switzerland,  the  Codes  are  divided.  Those 
of  Friburg  and  Valais  refuse  a  counsel  to  the  accused  as  long  as 
the   examination    lasts.     The   codes   of   Vaud,    Xeuchfitel,    and 
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Gt-ne\a  allow  a  ckfense  more  or  less  c(nnplct<rl\-  duritis  the 
examination.  In  Russia,  the  preliminary'  examination,  in  its 
chief  features.  rfpwxJuoes  the  French  procedure,  m  thnt  existed 
before  the  Liiw  of  9tli  December.  1S97,  The  examiiiinR  judjjr 
muBt  make  the  inqutrA',  whetlier  he  has  been  apprized  by  the 
police,  or  by  a  complaint  of  the  ^Hctim,  or  by  a  re<|iiisition  of  the 
public  prosecutor.  The  procedure  of  this  exaniinatioD  is  secret. 
Assistance  in  the  defense  is  not  ulloncJ,  The  plan  of  reform  of 
the  Itnssian  statute  of  Criminal  Examination  of  1864  as  regards 
confrontation  is  allied  with  the  system  of  the  Austrian  Code  of 
1873  ui)d  not  with  that  of  the  French  Ljiw  of  18^7. 

A  last  counterl>aIance  to  excessive  powers  of  the  examininf; 
i»Hge  consists  in  the  establishment  of  triUunais  of  eXBmination 
di.stinct  from  and  independi-iit  of  the  judge,  and  chargi^  either 
with  supervising  the  acts  of  exnmituition  or  witli  weij^hiii);  the 
results  of  it.  Thre«*  chief  system«  e-tist  ami  find  expres.sion 
ID  present-day  systems  of  law.  The  first  is  independence  and 
autonomy  of  the  examining  judge,  both  in  the  cour»  of  the 
examinatioH  and  at  it»  close.  'ITial  is  the  system  «f  examination. 
of  the  indictment  by  the  same  judge  who  ha»  conducted  it. 
The  second  is  iiidrpendence  of  the  judge  in  the  coursie  of  Üie  exami» 
nation,  but  reviews  of  the  indictment  by  a  special  tribunal. 
That  is  tlic  system  followed  in  all  the  Synsa  Codes  of  the  French- 
speaking  cantons.  The  third  is  control  of  the  judge  both  in 
the  course  of  tl)e  exnmirmlioii  and  the  completion  of  the  proceed- 
ings by  an  intleprndent  lriV>unal.  That  is  the  system  of  the 
German  and  Austrian  Codes. 

But  this  last  system,  under  the  scientific  influence  of  Glaser. 
contains,  in  iJiis  rc^ixtt,  a  meuAure  which  api>can  to  reconcile 
happily  the  different  interests  which  conflict  in  the  examination. 
It  discards  tlie  proceeding,  obligatory  among  almost  all  the  Conti- 
nental naiion?,  of  sanetioninK  the  indicimcnt  Iwiich  court.  Thia 
function  is  assi^ed,  as  the  rule,  to  the  public  prosecutor;  the 
approval  of  the  indictment  by  a  depiirtment  of  tlie  Conrt  of 
Appi'al  does  not  rxi.ii ,  except  in  case  of  objection  hy  the  accused 
to  the  indictment  of  the  public  prosecutor.  \  consequence  of  thb 
new  feature  i.'^  the  disappearance  of  the  defects  of  the  Fn-nch  type 
often  pointed  out.  The  court  is  reinstated  in  its  natiiml  judicial 
rAle,  which  consists  in  being  arbiter  in  a  dispute  between  the 
accuser  ai«!  the  nccuted.  This  new  sy.item  has  been  adopted 
by  the  Ilungaiiau  Code  of  Procedure  of  1S06,  and  by  tlie  Tcsän 
Code  of  1SC5. 

fi02 


Title  III]     PROCEDURE  SINCE  1800  in  other  countries  [S  3 

The  English  procedure  is  entirely  different  from  that  of  the  Con- 
tinent. In  England  there  is  no  examining  judge,  and  no  secrecy. 
The  police  before  the  courts  are  in  the  same  position  as  any  party 
complainant ;  they  are  put  upon  the  same  footing  as  private  indi- 
viduals. Every  individual  arrested  must  be  taken  before  the 
magistrate,  who,  as  an  impartial  arbiter  between  the  prosecution 
and  the  defense,  inquires  into  nothing  by  himself.  In  order  to 
understand  the  method  of  conducting  the  action,  it  is  necessary  to 
distinguish  summary  from  indictable  causes.  The  former  are 
remitted  directly, without  other  examination  than  that  made  bythe 
complainant,  to  courts  of  petty  session,  or  in  certain  towns,  to 
police  courts,  and  tried  at  one  sitting,  without  preliminary  exami- 
nation. The  latter,  the  indictable  causes,  so  called  because  they 
cannot  be  tried  except  on  information  (indictment),  are  taken 
indifferently  before  the  courts  of  petty  session  or  the  police  courts, 
which  play  the  part  of  magistrate  of  examination.  These  courts 
hear  the  witnesses,  interrogate  the  accused,  and  collect  the  facts. 
All  this  is  done  publicly,  after  hearing  of  parties.  The  records  of 
the  proceedings  are  written  out  by  the  clerks  of  the  courts,  signed 
by  the  witnesses,  and  sent,  with  the  indictment,  to  the  Court  of 
Assizes.^ 

There  is  not  at  the  present  day  any  examining  magistrate  in 
Scotland.*  The  mechanism  for  criminal  prosecutions  consists  of 
the  public  prosecutor  and  the  criminal  courts.  There  are  in  the 
Scottish  counties  several  functionaries  known  as  "  procurators 
fiscal,"  who  are  really  king's  procurator».  The  public  prosecutors 
attached  to  the  various  courts  are  almost  invariably  solicitors; 
some  of  them  are  advocates.  With  the  exception  of  the  chief, 
the  Lord  Advocate,  and  his  staff,  who  must  resign  their  offices 
with  ever>-  political  change,  the  king's  procurators  are  irremovable 
and  hold  office  "ad  vitam  aut  culpam."  To  the  public  prosecutor 
belongs  the  duty  of  collecting  the  evidcnc-e,  and  the  practice  is 
invariably  to  make  this  examination  as  much  for  the  defcn.se  as 

'  Upon  all  these  points,  «■«■  fllaimon,  op.  nit.,  t.  6,  p.  7.54 ;  Milttrmaitr, 
op.  cit.,  pp.  81-109 ;  Guirin,  "  Etudo  Hur  U  prooÄJure  criminelle  on  Angle- 
terre  et  en  EcoMse,"  1800.  Tho  intereHtini;  particularK  rumUhod  on 
the  subject  of  the  Enfclixh  procedure  of  examination  by  Sir  Howard 
Vincent  <at  one  time  chief  of  criminal  police  in  London  ami  author  of 
"The  Police  Code,"  now  in  its  twelfth  e<litionj  to  tho  ConKrenH  of  the 
International  Union  of  St.  Petersbun;  (Bull.de  I'Un.,  1903.  pp.  176-182 
and  204)  may  be  rf-rerrc-d  to.  |And  mm  the  report  of  Edunn  R.  Keedy  and 
John  D.  LnwxoH,  above  cited  iiSlJ.— Ed.) 

*  [On  thwsf^-thtrefKirtof  ßrfMri»  R.  K'ul'j.&hnvi-nlnA.  Then;  is  at  leant 
a  private  official  examination  corretiiKinding  to  the  F'rench  flyiitem  in  prio- 
ciple.  —  Ed.J 
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for  Üie  pfiJsecHtion.  The  Ix>r(I  Advoc-ate  Heci<Jes,  upon  the  pajter!) 
which  are  transmitted  to  him  hy  the  public  proseciilor,  upon  the 
propriety  uf  prosiTutJoii,  and  dclcnuiiii-s  «t  the  aimr  titiw,  «c-corci- 
iiig  to  the  niaximtim  pMnishincnt  »hicli  iie  considers  should  lie  in- 
flicted, whether  the  fiuse  should  he  taken  liefore  the  Siiprerae  Court, 
or  hi-fon-  till.'  »iRTÜf  or  a  jury,  or  whether  it  slwuld  be  tried  Mim- 
Qiariiy.  llienr  U  no  apjical  possible  against  the  decision  of  the 
Lord  Advocate  in  any  owe,  either  for  or  ajiainst  the  pmHcnjtion. 
'llw  only  rt-eourse  (Mlniitted  is  |)olilicat.  before  Parlianient. 

III.  The  trend  of  the  trijil  procedure,  in  tiic  viLrioii»  European 
countries,  is  shown  rather  by  eninin<m  ehitraeteriNtira  than  hy 
eäseiitiul  dilTerenees.  Evolution  occurs  everj'where  in  tlie  follow* 
ing  <Ureeilons.  First,  The  »epiimtion,  into  »evend  groups, of  courts 
and  prcK-etlures.  correspond in^  to  the  dilTervnt  >;mup<(  of  olTenses; 
but  equality  of  all  persons  aceufted  Iwrforc  the  penal  law  and  pro- 
cedure. Second,  The  intM«Jii('tioii  and  develojimeiit  uf  the  jury 
summoned  to  sit  Ix-side  or  with  the  professional  maßistraies. 
The  jur>'  cxbti  in  nearly  even.-  countrj-  of  Kun)pc  ami  Amcriai, 
There  may  l>e  mentioned,  as  exception.1,  tlie  Netherlands,  where 
even  felouies  are  tried  by  provincial  courts  composed  of  magis- 
trates who  have  not  taken  part  in  the  examination,  and  the 
Scandinaviiin  eounlrie;',  which  are  opposed  to  the  ini^titution  of  the 
jury.'  Third,  Publicity,  confrontation,  oral  testimony.  In  every 
cotmtry,  in  (lermimy,  Knghmd,  Austria,  IJcIgium,  I'ortupil,  etc., 
the  trials  are  public  or  else  are  void.  The  rule  universally 
followed  is  that  the  witnesses  shall  testify  orally.  Finally,  Tlie 
trial  i5  nmfmntativc ;  the  aecuäcr  and  the  accii^-d  tntist  lie 
placed  tilt  an  ecjual  footing ;  the  aid  of  a  defending  counwl  U 
universally  provided  for. 

J\'.  lu  minor  tasfs.  and  notably  in  cases  of  trivial  rol«de- 
meanors  or  ef>ntraventions,  tlie  general  tenden«:j-  Is  to  simplify 
the  procedure  in  order  to  make  repres.sion  more  expnlitious  and 
less  costly.*  The  different  methods  of  amplification  adopted  by 
existing  K-gislalion  arv  divide»!  into  the  three  following  s^'stcms: 
First,  Summarj-  procedure  by  immediate  appearance;    Second, 

'  Id  D(>ninjirk.  ex'V'pt  in  Coppoluve^n.  il  it  only  vhi^D  lb«  prttDounM^ 
meat  of  the  n>pital  ii«iit<<ii«>  i*  involTr<(l  thnt  thw  jud4ce  mu«!  t»  ft«aisle>(l 
\>y  four  jurnrt  having  >  drlilM-mlivi'  voii-c.  BranrKfl,  ''Dull,  d"  U  Koc 
d«  l^[U]-  rump-,"  w».  13.  p.  13.'!.  Ill  Sarwmy  ihc  CoiU-  uf  IVa«!  Pro- 
c«dun.<  of  1^1  </uly,  ltW7,  inlroduvtrd  ihe  jury  hir  ibL-  Ont  tUuc.  In  Swrdra 
tie  jury  i-xiat.H  fur  pr«'!«  ofli-ni««  only. 

'  Ht*.  on  this  paint.  Tthegloftlar, "  La  nro(<Mur«  en  nulitoe  de  cootra- 
ventiotw"  ("Bull,  d«  I'Un.  tnter.  de  droit  ptoal."  voL  10.  1B02.  p.  352- 
365). 
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The  release  of  the  criminal  action  by  the  voluntary  pajinent  of 
the  fine  with  which  the  delinquent  is  threatened;  Third,  Penal 
orders  without  judicial  procedure, 

(1)  The  first  system  relies  upon  a  procedure  which  is  distin- 
guished from  the  ordinary-  procedure  only  by  its  rapidity ;  the 
accused  appears  without  citation,  on  mere  notice,  or  even  by 
being  immediately  brought  to  the  bar  of  the  tribunal.  The 
French  law  knows  and  practises  two  institutions  which  have  this 
character  and  this  aim  of  aitaplification  ;  —  the  procedure  of  cap- 
ture in  the  act  and  the  appearance  before  the  police  tribunal  on 
mere  notice. 

The  two  other  methods  dispense  with  all  prosecution  before 
the  tribunals,  in  default  of  any  objection  in  case  the  accused  fails 
to  file  exception  to  the  decision. 

(2)  Voluntary'  payment  of  the  fine  is  not  recognized  in  French 
law,  except  in  the  matter  of  fiscal  torts,  indirect  taxes,  customs 
duties,  etc.,  in  which  the  legal  fine  may  be  modified  by  the  depart- 
ment interested,  which  has  the  right  to  compromise  before  judg- 
ment. The  Penal  Code  of  the  Netherlands  contains  a  provision, 
Article  74,  sanctioning  the  abandonment  of  the  criminal  action 
on  payment  by  the  accused  of  the  maximum  fine  which  he  would 
have  incurred  on  account  of  the  incriminating  act.  All  judicial 
procedure  becomes  practically  useless  in  this  case,  since  the 
guilty  party  submits  to  the  full  rigor  of  the  law.  But  this  system 
would  not  be  practicable  were  it  not  permissible  for  the  public 
prosecutor  or  the  judge  to  compromise,  before  every  judgment, 
by  making  the  prisoner  who  confesses  his  guilt  pay  a  sum  regu- 
lated according  to  the  circumstances  of  the  case. 

(3)  On  this  conception  depends  also  an  institution  which  has  no 
analogy  in  the  French  legislation,  that  of  penal  orders  {"  Mandats- 
verfahren"), by  which  the  judge  con\'icts  the  accused  without 
hearing  him  and  without  prior  proceedings.  This  summarj' 
method  has  been  borrowed  by  the  Austrian  Code  of  1873  from 
the  old  Cotles  of  several  German  States.  By  the  terms  of  §  4ü() 
of  the  Code  of  1873,  when  an  information  has  been  filed  against 
an  accused  who  is  at  liberty  charging  an  offense  punishable  by  im- 
prisonment for  a  month  at  most,  or  merely  by  a  fine,  the  judge 
may,  if  he  finds  that  there  is  no  cause  for  an  imprisonment  of  more 
than  three  <iays  or  for  a  penalty  exceeding  fifteen  florins,  pronounce, 
by  a  penal  order  ("Strafverfügung"),  the  penalty  incurred,  on 
the  petition  of  the  public  prosecutor,  without  prior  proceedings, 
A  right  of  objection  to  the  order  of  the  judge  is  reserved  to  the 
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convicted  person  if  he  on  his  part  prefers  that  the  forms  and  guar- 
antees of  the  ordinary  procedure  be  observed.  This  system  has 
been  generalized  in  Germany,  by  the  Code  of  the  Empire  of  1877, 
§  447  of  which  reads  as  follows :  "  In  matters  which  are  within  the 
cognizance  of  the  aldermanic  courts,  the  judge  of  the  'amt' 
may,  without  preliminary  trial,  and  when  the  public  prosecutor 
shall  request  it  in  writing,  pronounce  a  judgment  by  a  written 
penal  order.  No  other  punishment  may  be  inflicted  by  penal 
order  than  the  maximum  fine  of  one  hundred  and  fifty  marks,  the 
deprivation  of  liberty  for  not  more  than  six  weeks,  and,  in  a 
proper  case,  confiscation."  The  right  of  objection  to  the  penal 
order  is  regulated  by  §§  449  to  452. 

The  system  of  penal  orders  is  in  operation  in  several  cantons  of 
Switzerland,  among  others,  in  those  of  Soleure  (Code  of  Criminal 
Procedure  of  1866,  Art.  388)  and  of  Glarus  (Code  of  Criminal 
Procedure  of  1899,  Arts.  171  to  186).  It  has  been  adopted  by  the 
Hungarian  Code  of  1896  (Arts.  532  to  535),  and  by  the  Norwegian 
Code  of  1887  (Arts.  287  to  290).  In  Norway  penal  orders  are 
issued  by  the  public  prosecutor.  There  is  a  question  of  the  in- 
troduction of  the  system  of  penal  orders  into  Italy,  Russia, 
and  Denmark.  This  procedure,  the  chief  advantage  of  which 
is  to  allow  the  accused  to  avoid  public  trial,  is  much  esteemed 
in  the  countries  in  which  it  is  in  practice.  Provided  the  privilege 
of  recourse  to  the  ordinary  procedure  is  reserved  to  the  convicted 
person,  this  system  would  not  appear  to  be  out  of  harmony 
with  the  fundamental  principles  of  criminal  procedure. 
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APPENDIX  A' 

THE  SCIENTIFIC  LITERATURE  OP   CRIMINAL  PROCEDURE 


S  I.  Two  Eras  in  tbe  Literary 
History  of  the  Science-  of 
Criminal  lYocedure,  before 
and  after  the  Code  of  Crim- 
inal Examination  of  ISOS. 

(2.     Writers    of    the  First  Period, 


prior  to  the  Code.  Glossators, 
Practitioners,  Porerunnera, 
$  3.  Writers  of  the  Second  Period, 
subsequent  to  the  Code. 
Italian,  French,  and  Qerman 
Writers, 


§  1.  Two  Kru  In  th»  Literary  History  ot  tbe  Science  of  Crtmuul 
Procedure,  before  and  after  the  Code  of  Criminal  Examination 
of  180B.  —  Two  extensive  eras  in  the  history  of  the  scientific 
literature  of  criminal  procedure  are  easily  distinguishable.  The 
first  ends  and  the  second  begins  with  the  promulgation  of  the 
French  Code  of  Criminal  Examination.  Its  appearance  in  France 
and  the  spread  of  its  influence  throughout  Europe  mark  a  decisive 
date. 

Criminal  law  has  really  been  scientifically  studied  only  since 
the  beginning  of  the  1700  s.  Before  that  time  the  right  of 
society  to  punish  appeared  to  be  so  evident  that  the  search  for 
the  grounds  of  the  right  and  the  reasonable  regulation  of  its  exer- 
cise were  not  thought  of.  The  sources  utilized  for  criminal  law  as 
well  as  for  criminal  procedure  prior  to  the  French  Revolution 
were  customary-  law,  Roman  law,  Canon  law,  and  the  royal  Or- 
dinances. All  these  sources  became  blended  in  the  teaching 
of  the  criminalists,  and  the  result  of  their  fusion,  constituting 
scientific  criminal  law,  made  possible  and  paved  the  way  for  the 
work  of  codification. 

§  2.  Tbe  Writers  of  the  First  period,  prior  to  the  Code.  Olossa- 
tor».  Practitioners,  and  Forerunners.  —  The  writers  of  the  first 
period  may  be  classed  chronologically  in  three  categories :  the 
Glosmtors,  the  Practitioners,  and  the  Forerunners. 

I.  The  first  Glossators,  who  studied  criminal  law  as  a  branch  of 
civil  law,  contente<l  themselves  with  applying  to  the  portions  of 
Justinian  relative  to  criminal  matters,  —  Books  47  and  48  of  the 

'  [Appendix  A  =  5  X  of  Professor  Oarracd's  "French  Criminal  Proced- 
ure."   For  this  author  and  work,  see  the  Editorial  Preface. — ^Ed.J 

609 


fi21 


ATPBNDIX   A 


Pandects  and  Book  9  of  his  Code.  —  the  methods  of  interpre- 
tation which  h«vc  L'urucd  for  thirm  tht*  iiaino  of  GUissalors.  Afttr 
a  short  glcBS  or  cominentar>'  on  the  text,  more  or  less  correctly  com- 
prehendi-d,  they  coordinated  it  with  the  edicts  lA  the  kings,  the 
local  customary  Inw.i,  «iid  the  nile»  t)f  judioial  pmetiec.  Tliese 
frafrraentarj-  studies  pioduecd  sotoe  results,  the  credit  for  vhtcfa 
is  traceable  to  the  Roman  Ihhs.  Their  lalK>r5  imMJuced  some 
fortuiiiite  mistake*,  hy  which  the  progress  of  juridical  science 
profited. 

It  is  siiRirirnt  to  mrntion.  among;  Üie  Glossfttori,  Pucevtin'US,' 
Azo,'  RoKRKDus,"  and  AtxtrRsii'».'  Ilofredus  is  prohaWy  ihe 
one  among  the  Uomnnists  whose  influence  vak  the  most  decisive 
on  the  evolutinii  of  criminal  pnxTtlun-.  In  hi>  "  Ulx-lli  tic  jure 
pontifico  "  he  shows  that   the  method  of  inqui^torial    procedure 

was  deri%'ed  from  the  Roman  law  and  thmt  Innocent  III  had  but 
regulated  its  form.  These  doctriiiary  assertions  helped,  at  a  time 
when  tlic  revived  llociaii  law  itrou^ct)  u  widespread  t-nthusiasiQ. 
to  brini;  about  the  adoption  of  the  inquisitorial  procedure  by  the 
senilnr  courts.  Atnonft  the  canonists  of  the  lUKIs  who  treated 
of  criminal  luw,  it  is  eiiouuli  to  mention  TANCRtDt's,'  and 
WiuiELMtrs  I>rR.\NDCR,'  whose  "  Speculum  juris."  written  about 
1271,  was  a  reconnixed  authority  among  the  ecclesiastical 
and  secular  tribuinds.  It  is  from  this  work,  liis  diicf  title 
to  the  extraordinary'  reputation  which  he  enjoyed  at  that 
periiKt.  that  Wilhelmus  Durnndus  acquired  hi&  sumaiDe  of 
''Speculator." 

II.  In  the  Utter  half  of  the  l2Ü0s  the  study  of  criminal  law 
t>ei;inH  to  H<(>ume  it»  due  imix>rtance.  Criminal  law  liec(ime!>  a 
branch  distinct  from  d'til  law;  then  a  generation  of  jurists 
arise  who  collect,  under  tlw  titles  of  "Praxi«,"  "Practica." 
"  LiMlus,"  and  "  Summa.  "  tlit-  customary  laws'und  write  man- 
(laU  of  practice  in  wliich  the  criminal  law  and  tbc  procc^lurc  are 
seldom  separated.    The  oldest  collection  exclusively  devoted  to 


'  PlaoMitloiH  oame  from  Itaty  lo  be  profeasor  ai  Moalpellier,  wben» 
lie  died  in  1492. 

'Azo,  «ho  itiivl  not  Ut«r  than  about  1330,  t*ugbt  at  Bologna,  and 
«Tlarwant*  at  Mvntpvllicr. 

'  Rofredtia  died  I»  VHZ 

*  AcKonia».  profiwor  ai  Bologna,  died  in  that  town  in  1360.  H»  is 
the  author  of  the  Olossa  ordJaaria  of  all  th«  law  of  JuallDlan. 

*  TaoereduB  of  Bologna  wrol«  MVeral  work«  at  th«  ho^inain^  of  th* 
12008.  Chief  of  thne  i»  a  work  on  rAriuiik«!  pru^Mlurv  whiob  «nw 
iretu>Jat«d.  aftcir  tlu>  1200s.  into  PVeoob  uud  Uontiaa,  Ik«  "Ordu  jutU- 
«dariiu." 

*  Died  at  H«nia  io  1206. 
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this  branch  of  criminal  practice  is  the  "  Libellus  de  ntaleficiis  " 
of  Albertus  de  Gandino.' 

It  was  in  Italy,  which  remained  the  classic  land  of  criminal  law, 
that  this  particular  literature  had  its  birth  and  development. 
Very  soon  its  influence  spread  throughout  Spain,  France,  Ger- 
many, and  the  Netheriands.  Down  to  the  latter  half  of  the  1500  3 
the  manuals  of  Albertus  de  Gandino,  of  Jacobus  de  Belvisio,' 
of  Angelus  Aretinus,*  and  of  Hippolttds  de  Mabsiliis  *  were 
authoritative  before  the  tribunals  of  all  these  countries. 

Philippe  de  Beaumanoir,*  of  whom  Loj-sel  said,  "  He  it  was 
who  broke  the  ice  and  opened  the  way,"  represents  the  secular 
science  in  the  1200s.  First  of  alt  the  jurists,  he  draws  an  outline 
of  the  whole  of  the  civil  and  customary  law.  Beaumanoir  gives 
few  explanations  of  the  criminal  procedure,  because,  at  the  period 
when  he  wrote,  this  procedure  did  not  differ  essentially  from  the 
civil  procedure.  The  same  tribunals  and  the  same  judges  pro- 
nounced in  all  litigations,  and  as  the  penal  law  was  not  well  settled, 
they  had  an  almost  arbitrary  power,  not  only  to  van,'  the  punish- 
ment, but  also  to  adapt  the  forms  of  the  procedure  to  circumstances. 
The  only  customs  regulated  with  any  certainty  were  the  two 
confrontative  procedures,  —  the  judicial  combat  and  the  in- 
quisition, —  the  first  of  which  represented  the  old  ways  and  was 
on  the  decline,  while  the  other  expressed  the  new  ideas  and 
ways.  At  that  period  of  transition,  the  work  of  Beaumanoir 
is  valuable  in  making  us  acquainted  with  the  institutions  of  the 
time. 

The  works  of  the  criminalists  of  the  end  of  the  ISOOs  felt  the 
beneficial  influence  of  the  Renaissance.  The  art  of  explaining 
ideas  and  coordinating  them  in  their  natural  order  was  almost 
unknown  until  that  time.  The  authors  presented  their  thoughts 
as  these  offered  themselves  to  their  minds,  without  method  or 
logical  sequence.  Starting  with  the  end  of  the  lüOOs,  it  is  no 
longer  mere  cxillections  of  usages  and  manuals  of  legal  practice 

'  This  treatise,  printed  for  the  first  time  at  Veoicf,  in  1491,  was  after- 
wards added  to  the  "Tra«tatu3  maloficiorum "  of  Aretinus.  It  appears 
to  have  been  written  about  I2(i2. 

'This  jurisconsult,  born  1270,  died  13.").'),  is  the  author  of  a  "Practica 
judiciaria  in  materiis  criminalibus,"  printed  at  Lyons  in  1.51.5. 

'Author  of  "Do  Malefleiia  tractatus,"  printed  at  Lyons  in  1551. 
Keithur  Ihe  dato  of  his  birth  nor  that  of  his  death  is  eicactly  known.  He 
lived  in  the  first  half  of  the  1400  s. 

'  Authorof  the  "Practicaeausarumcriminalium,"  born  1450, died  1529. 

'  "Los  Coutumes  du  Beauvoiais."  by  Philippe  de  Beaumnnoir,  French 
juriaconsult  of  the  1200s  (ofw  edition  published  by  Count  Beugnot,  2 
vols.  8°,  Paris,  Renouard,  1842).  Beugnol'a  preface  (cxnti  pages)  is 
atill  of  interest. 
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whidi  twc  the  light  of  day,  but  "«oieiitifio  treatises,  that  is  to 
systematic  essays  on  the  sources.  Among  the  Italian  juriscon-' 
suits,  who  wtTc  the  true  foundfrs  of  »cieiitific  crimin»!  law,  must 
he  mentioned  (^peeially  two  naim-s:  that  of  Jitlhts  Cirrus.' 
who  was  the  most  tiotpd  rrimin allst  of  his  age.  ami  that  of  Pari- 
tf Aairs,'  whust  sciemUii;  n'putation  has  pn)bably  heeu  exagtRentcd, 
but  whoso  influence  uyxm  tl»c  dirtt'tioii  of  tlic  procedure  was  onl^- 
ton  real  and  too  dwistve. 

The  first  treatise  on  criminHl  law  published  outside  of  Italy 
wa^  written  by  a  Belginii  practitioner,  JoDoci»  D.oliiorDER.  His 
"  Praxis  nrnni  eriminalium."  '  tJie  most  iiiiijortatit  (»art  of  which 
IS  devoted  to  proecdurc.  served  a&  a  guide  for  a  long  time  to  the 
prac-ticc  of  the  tribunals  in  tlie  Xetiierlands  ami  in  Gerninny. 

But  in   the    IfitHis.  the  authority  of  a   German.   Benedict 
Cahpzov,  suptTMilcs  and  elTaees  that  of  Dumhouiler,   Furinanus, 
and  even  of  -liiliiis  Clani^.      His  "  Practica  nova  imperialis  Sax- 
oniea  rcrum  eriminalium  in  partes  tres  divisa,"  first  published  atj 
Witm-mlH-riE,  in  \t>io,  scn'cd  as  a  f(uidc  to  German  practice  antt^ 
lefpslation  for  more  tlwn  a  criitury. 

Treatises  on  (Tlmiiial  law  were  puhlishe«!  from  thnt  time  durin]; 
the  170()s  in  constant  succession  for  the  methodical  exposition  of 
ihe  procedure  ;  but  their  authors  did  not  oease  to  write  them  with 
an  eye  to  legal  practice.  They  confined  themselves  to  explain- 
ing the  laws,  eu.itoras,  aiid  usuf^"»  whicli  governed  tlie  putiishuitnt 
and  the  forms  of  procedure,  and  to  sjTitheslzing  the  law  derivwl 
from  these  sources«,  without  thinking  of  examining,  in  a  rational 
way,  the  problems  which  brought  the  institutions  into  force,  or 
criticising  the  abuses  of  the  inquisltoriul  procedure. 

The  erlminaliat*  most  in  vogue  in  tlie  l"(X)s  and  whose  worka 
may  still  be  consulted  with  profit  are:  JuuSüB  *  and  MtT.ART  de 

■  Born  in  1625  at  Al»mi)<lria,  Il«ly :  dM  in  IS73.  We  ow«  to  hint  th« 
**8<>nt«ntiiinini  rnN-pUmini."  In  !i  Ixxiks.  of  which  the  Btlh  hook,  th« 
mnst  iiiipi>rlnnt  and  ihc  Iitrgi'st.  Is  tlcvuU-d  t»  crimiiittl  law.  This  viirk 
hfts  u(Un  boi-ii  n*print»<l 

'  Tim  "Opi-nt  Oiiiuii) "  iit  tlii.i  iuri»eon»ult  bavo  ortea  bfen  reprinted. 
He  was  iKurn  in  l^A  and  died  in  IfilS.  KarinaetuB  has  a  bvttv;.  solid  in- 
t«ll(vt.  TUi>  »even  folia  volmDMi  ia  Latin  «hieb  compciw  his  works  u* 
rattier  diffinull  tu  ntul. 

'  This  wiirk  voj)  printrd  for  Ihr  lirtt  lime  at  BnjK^c  in  lö-^l.  hut  nf  thU 
fidititin  no  Irucn  n>inain*.  Dnmhoudcr  hitn.-M'lf  tnin<IjiL<Hl  il  inU>  French 
uiidiT  the  UUp  "Pratiqui'it  juilioiiiirvs  iNi  cnUM»  «riminoUca"  (Anviirn  1574. 
l2mo). 

'Joitti«,  wUa  bora  lor  with  and  friend  or  PothJer.  his  eoUeafcue  at  iha, 
pnddiaJ  of  Oriöans,  autbor  of  tho  "Traits  dv  \a  justice  rj1minrll>>  «I 
Frmnce."  4  vols..  4to.  1071.     This  work  is  ortt  vpr>-  oriKinal.  but  it  \»  vv 
eomptete.  methodical,  and  clear.     A  peru«»!  of  the  prefao«  well  aflor 
an  idea  of  the  menlalily  uf  a  oriminalint  or  th«  tiniv  of  the  Revoluliua. 
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VouGLANS'in France;  ItEN.\z2iandCitEMANi, in  Italy;  andSAJiuEi, 
pREDKnir  BliCHMEftiti  (If rm»ny.-  These,  miij^intrntesor  prwfwSÄor*, 
were  men  of  peacp  living  in  the  midst  of  a  stirring  age;  preoccu- 
piwl  only  with  thi;  «tabÜslicd  IcRal  »ystcm,  they  knew  nothiDg  of 
the  great  advance  of  ideas  whidi  was  takiii};  place  anniud  them ; 
they  had  no  presentiment  of  therevolntioimhithwiis  inprepuratiün. 
But  tlieir  vforks  were  necessary;  tliey  were  the  systt-niatization 

nf  the  law  iii  force,  and  pnvitl  the  way  fnr  the  c<K]ifieati«n  which 
would  have  lieen  almnst  iinpossihie  withnnt  this  preliminary  labor. 

III.  The  inquiNtorial  criminal  procedure  had  already  been  criti- 
cised in  tlie  1ÖI.HIS  and  (lie  lliOHs.  Some  forerunners  hi«!  pro- 
posed its  ahiilition.  First  nuist  Ih-  nientioueil  l'u:iti(K  Avkault,* 
who  attacks  with  a  sagacious  Wgor  the  secrecy  of  tlie  procedure/ 
and  wini  ?]>e«ks  of  havinj^  rend  the  description  of  piiblieity  In 
criminal  actions,  made  mure  tlmii  one  hundn-d  and  twenty  years 
before,  that  is  to  say,  about  14S>2,  by  hia  matenial  grand  uncle, 
Jean  Ilelin.  I.ieiitenant-Geiiernl  of  Anjon,  nii<i  who  cite*  in  testi- 
mony of  the  publicity  the  hist  irawd  of  it  which  were  e-wrdsed  in 
France  "  at  ttie  dooris  of  the  chiirchc»,  rastU'^,  markets,  and  public 
places  where  the  seats  of  the  judges  still  remain."  AniiUSTiN 
XnoL.is,"  the  Jesuit  TiiKoDonK  Si'EK,^  in  the  lüOüs,  protest  very 
cminiin-oiisly  und  openly  against  torture. 

But,  in  the  latter  half  of  the  l7CHls.  the  refonnera  submit  the  an- 
cient procedure  to  critical  obsiTVation  and  attempt  to  extract  an 
ideal  (if  liberty  und  to  lay  down  u  minimum  uf  claim  on  the  part 
of  the  prosecution. 

'  Muffiirt  dr.  VongUinf,  eounwUor  to  the  GF&Dd  Couneil  nt  Parix.  He 
took  part  in  Iho  Harkxiiunt  Maup^tn.  His  two  jiriru-iiwl  work»  arw 
"Lois  mmineiW  lU^  la  FVan^o  H»ns  Icnr  ordro  nntiiri<l"  and  Ihn  "Iii- 
etiLutH  »u  droit  mmini<l."  Ttir'  low  in  fcmni  appimriMl  to  him  to  be  Ibo 
la«t  word  of  hiiniau  n'tiHoii.     lU- ilii-d  uitun  ilii*  Et-uffuld. 

'  I  do  not  »penk  nf  Poihirr.  wbo  ha*  pulilislied.  aaiong  his  little  trotitiH«ia, 
in  which  h«i  hii*  with  lulmirAblo  "lenrnrss  siniplifled  and  poj>nliirisii(i  I'Viinoh 
Uw.  a  "Traits  dc  I»  procedure  eriinhielle  tre|>rintrd  in  the  Work»  of 
Pothierby  Hmanot.'m  Vol.  X,  pp.  3^7-011 ).  I'«llii<r  did  not  mtii-iw  tlw 
eriminal  procwiiir«  of  his  iiji«.  \V(>  kii'iw.  Imwevir,  thiil  wh^n  he  saL 
on  thü  OriÖans  proiildial  lii'iich  in  mToinnt  iiffiiir*  il.  wa*  the  eii»t/im  Ui 
avoid  puttine  before  liim  jnMi-w-ding»  in  whi<^li  ihi»  qUf*tioH  lui^hl  »rise. 

'  Bom  I  MO.  diwl  '-'l  July.  Itlfll. 

*  In  "1-' ordre,  fornialitf-  aud  iuslnielion  judiolaire.  dout  Ipb  Oro«  et 
le«  IlomninH  onl,  ii*A  I«  a4<rii«ati«n8  publique«."  Thn  Lyoiu  iKlition  of 
Jtan  Vaßn,  1612,  is  Ihc  best. 

*  Aufi'inlin  Simtan  piiblinbed  a  brochure  entitled  "?&  la  toTluro  Ott  <in 
no^ea  aOr  A  vfiriüßr  k«  frioie«  «tirpts,"  He  wa«  prvadvut  of  Uie  Dijon 
Parle  men  I. 

*.''W*  published  an  important  work,  "Cautio  Rriminalia  contnt  aaeiui 
Kbtir,'^  Rlinrtel  ICil.  CoIokqu  1032.  Comimro  A.  Ju  Bog«.  "Ili»- 
U>in>  du  droit  criminel  de  Fraoee,  dopois  le  X\  1*  allele  iuiKiii'aii  XIX*," 
1874,  vol.  2,  p.  147  tt  »ej. 
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Vrance  and  Italy  lake  Üiv  lead  in  the  movement.  France  has 
VoLTAlliE,  Si:hva\.  and  Bhi!*S(>t  de  Wakviixe;  Italy  hiis  Filan- 
0IER[,  Hist,  and  chiefly  Cehare  BfXXAHlA.  In  that  "  fiery 
pamphlet."  '  the  '*  Traitfi  drs  d&\tA  ci  tic»  iH-iiies,"  published  iu 
\HH,  a  iiotablr  dattMn  the  hlstury  nf  penal  Ian-,  Beoearia  attacilu 
that  monstruaity,  torture,  (leiiiRiids  the  abolition  of  sei'K'cy  in  the 
examinution,  niiil  pn>]x»rs  tliat  the  uecu-ted  have  a  counsel.  This 
proKranuiie  «-as  si>  tiariiii;  tliat  It  brouKlit  uixin  its  promutgatur 
persct-iition  in  Italy. 

§  '3.  WriUrt  o(  tb«  Second  P*riod,  subiequent  to  tha  Cod». 
ItaliMi,  French,  and  Oaiman  Writer«.  —  The  later  crimiiialistt 
of  tin;  17(Kls.  by  their  Mnviiijfc:,  in  their  works,  ufter  »»me  kitiil  of 
system,  might  be  ranked  among  the  authors  of  the  »ecoMi  literary 
period.  But  it  is  really  only  since  the  promulgation  in  Fran« 
ami  tlje  spread  tlmin^h  Knnjjx'  of  the  influcnne  of  ihe  ("ode  of 
Criminal  Kxamination  of  ISOS  that  a  new  method  of  studying 
and  explainiti)!  criminal  doetnnes  be^rins.  This  corresponds  with 
the  new  legislative  inellio<l  of  t-odifieatiun. 

I»  Fmnoc  tlie  first  commentator  on  the  Code  of  Criminal  Ex- 
amination wa.s  CARN'fYT,  Coiineillor  in  the  Court  of  Cassuition. 
His  treatise,  "  De  I'instnjclion  criminelle,"  which  appeared  in 
1812,'  contains  an  independent  interpretation,  based  on  reaaun 
alone,  (if  the  nen*  Code.  Following  him,  ii  mo^.'^trate,  .1.  M.  Lc- 
Gavkhexd,  published  n  "  Traits  de  la  legislulion  criminelle  en 
Fmnee," '  »'hielt  is  Hotnethin^  more  tluin  a  mere  ci»mmeiitar>-  on 
the  authorities.  It  is  a  systematie  and  construetive  study  uf 
criminal  procedure  according  to  the  new  legislation. 

But  the  greatest  work,  which  in  this  class  of  t«-aeh!ngs  reniaiiu  to 
this  day  a  model,  the  value  of  which  has  in  no  way  been  surpassed, 
is  the  '"Traitfe de  rinstrueiion criminelle"  of  Faustiv  II^uhl  The 
ßnt  volume  of  this  work  was  publUlted  in  [^."i;  tlie  ninth  wa> 
(»mpleted  only  in  IS«).  The  second  edition,  in  eight  volumes, 
appeared  iii  ISfiG.  \o  other  work  has  had.  during  the  ISOOs, 
^uch  an  influence  as  thb  upon  the.  judicial  practice  of  the 
tribunal»  and  upon  the  »eicntifie  direction  of  the  procwiiirc.  Its 
authority  has  extended  beyoiKl  I-'rench  fnmtient,  and  wherever 

>  LrrininitT  wrilM  veey  oorrBelly  in  hia  " Intrud untion  k  I'liittoim  r*. 
n&'alo du  droit":  "  Iloc«iu^ nudo.  In  llu.- '  Trait«  (1m  d^liM  et  d««  pwtae*  ' 
<Na|d»  I7(M),  not  k  »cittntiflo  book,  but  a  &(«y  pamphlet  wliich  ptaawid 
the  rigbtoouH  edervmocmn'  uf  opiniou.  It  was  a  petitioa  wluob  Buropo 
u«cd  to  present  lu  iU  aorcrciKn». ' 

'  I'ubiMhod  by  iV*w.  Court  of  Cawation,  "2  roln..  «uiall  4lo. 

■Tbl«  work  has  r«telio(l  tbr^-  <ill(!i>tia.  Tb»  last  appciored  ia  1830 
<2  volt.,  4to),  reviited  and  «oirootäd  by  Duterfitr. 
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the  tj-pe  of  procedure  systematized  by  the  Code  of  Criminal 
Examination  of  1808  has  penetrated,  the  work  of  Faustin  H6Iie 
has  been  acknowledged  as  its  best  commentary.  The  interests 
of  the  defense  and  the  guarantees  of  individual  liberty  have  had 
no  more  authoritative  and  strenuous  an  interpreter  than  Faustin 
Haie.  In  a  biographical  notice,  written  for  the  sixth  edition  of 
the  "  Thforie  du  Code  pSnal,"  M.  Faustin-Adolphe  HSlie  declares 
that  his  father  "attached  no  importance  to  any  authority." 
He  thought  "  that  democracy  ought  to  develop  itself  freely  and 
unrestrainedly,  without  the  counterbalance  of  authority."  This 
bent  of  mind  is  detected  at  the  bottom  of  Faustin  H#he's  chief 
doctrines,  and  these  give  to  his  treatise  a  liberal  and  individual 
character  which  has  not  been  without  influence  upon  the  best 
impulses  of  French  criminal  procedure. 

In  the  6rst  half  of  the  ISOOs,  Italy  is  chiefly  represented  by  two 
criminalists,  Carmignani  and  Xicouni  ;  the  first  more  of  a  philos- 
opher, with  his  work,  where  law  and  procedure  are  treated  together, 
"  Teorica  delle  leggi  della  sicurezza  sociale  "  : '  the  other,  more  of 
a  historian  and  practitioner,  with  his  "  Procedura  penale  nel 
regno  dello  due  Sicilie,"  Less  illustrious,  but  not  without  merit, 
are  Contou,  with  his  "  Considerazioni  sul  processo  e  giudizio  crimi- 
nale,"  Ademollo,  with  "  II  giudizio  criminate  in  Toscana,"  Ar- 
MELUNi,  with  his  "Corso  di  procedura  penale."  Then  the  Italian 
science  undergoes  an  eclipse,  and  for  years  presents  nothing  but  some 
treatises  in  the  form  of  e.xegetic  commentaries,  some  studies,  and 
some  critical  works  on  legislative  reform.  The  formation  of  Italian 
unity  begins  to  give  a  new  impetus  to  the  scientific  spirit.  Fran- 
cisco Carrara  ,  with  his  "  Programma  del  corso  di  diritto  penale  " 
{Sect.  Ill,  Del  giudizio  criminale),"  Tolomei,  with  his  treatise 
of  "  Diritto  e  procedura  penale,"  Pietro  Xocito,  with  the 
"  Prolegomcni  alia  fllosofia  del  diritto  giudiziario  penale  e  civile," 
Canonico,  with  the  "  Del  giudizio  penale,"  Enrico  Pessina,  with 
the  "  Sommario  di  lezioni  sul  procedimento  penale  italiano," 
ZupppriTA,  with  the  "  LSommario  delle  lezioiii  di  ordinamcnto  giudi- 
ziario penale  e  di  codice  di  procedura  penale,"  Pescatore,  with 
his  "  Sposizione  compendiosa  di  procedura  civile  e  criminale," 
etc.,  bring  to  Italian  literature  interesting  contributions.  These 
criminalists  belong  to  the  school  which  sees  in  the  procedure  the 
best  guarantee  of  liberty  and  which  does  not  consider  that  the 

I  Pisa,  18.11,4  vols.,  S".  rnrniiflHniMjiorn  1768, died  1847.  Howaspro- 
fesiMir  of  (.■rimiaal  law  at  the  University  of  Pisa. 

'  Carrara  was  Cariaignam's  successor  at  the  University  of  Piaa. 
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interest»  of  social  fleren.se  need  aufTer  by  saf^unnling  tlie  righta 
of  the  individiiiil.  The  Cixle  of  rriminal  Procedure  of  ISftS 
gave  birth  t«  a  muliitiidc  ttf  trefttises.  in  the  form  of  cummentaries, 
among  which  the  most  complete  and  the  mast  n-putetl  are  those 
«fSAMToaiid  RoRSAM  K  CASnKATi.  We  iiiav  mention  finally,  as 
an  interesting  nttumpt  tu  adapt  criminal  paiccdure  to  the  npw 
timcs,  the  "Prineipü  fimdunuittnü  dl  diritto  giudixinrio  penal«  "^ 
of  I't'GMA. 

German  culture,  in  the  field  of  procedure,  was  cxcrris«!  upon 
the  "Carolina,"  which  jpivernfti  n  Rreat  part  of  Kurwpe  don-n  to 
the  befnnniii)*  of  the  ISÜOä.  But  the  German  authors  cultj- 
\ntjn\  much  more  assiduously  the  lans  and  tlie  »jMi'lal  Crxies 
which  were  promulgate«!,  in  the  countries  of  Clcrtnan  race, 
after  that  peridd.  We  may  mention,  among  the  eriminnltats 
whose  wiirkc  wen*  of  note  at  the  iK-KiniiinKof  the  INIX)  s.  .Stubeu' 
Henkk.  Aubgo,'  KEUKitBACii.  BAVEH.*and,  later.  HiE.V£it.  Ko«st- 

Ii\',    MOllL.    I'lANTK.  ZAniARIAR,    .IaC^IMANN.  MllTKrOIAIElR,  ami 

FrL'iiwald. 

UTicn  the  two  f^Tvat  States  of  Gcrmimic  race,  Austria,  in  1873, 
ami  Germany,  in  IS77,  «Hwlifiwl  and  unilied  their  criminal  pro- 
ccflure.  this  important  evert  of  their  juridiral  life  made  a  point 
of  departure  for  ft  ]>eriod  of  »treiiuou»  wientifie  life.  In  Aiistria 
mntrt  l>e  mentioniii,  amoiiR  the  notable  works,  those  of  I'llmaxx, 
MATictt,  Bah.  MiTTiaiiAt iiK.tr.  Hi'Lr.  Bikl,  Vakiüia.  Gi-lskk.  etc. 
The  ]a.Ht-mentlune4l  criniitiali:«! .  who  was  the  iiixpipcr  of  the  Au»trlnii 
Code  of  lS7rt.  wns  eonimiä^onod  by  the  flile  of  Gennnn  jiiri*- 
con<;ult.s,  nt  whose  head  was  theeriminali.st.  BiVDiNO.tocoilalNinite 
with  UcM-iitiw,  SciiMARKK.  (Jkvkr,  ood  Mkikk  on  tlie  first  edition 
of  the  Encyclopedia  of  Iloltwndorff.  and  to  expound  in  tliat 
work  tlie  (Jcmiai!  Code  of  Criminal  I'rotrdiire  uf  IS77.  Other 
tiumcs  sJiould  he  added  to  this  list.  The  eomracnta ries  and  text 
hooks  of  LowK.  .loiiv.  Di-trtrnw,  Gr.^'»:«.  vox  Liszt,  and  Ben- 
KJCCKE  have  become  classics  in  Germany. 

•  MiUn  18». 

I  "  Vlaa  iri ID  inal verfahren  in  d^m  Atatnthpa  Onriehton  bU  im  Sftctwm" 
(IjH|J/iK  IHIIi. 

'  "  lii-lirbucli  <]r»  Kvm.  <  'ri  111  I  nal-Pnwtw«» ' '  (Köiii|[Jtb<.TK  1)»33}. 

*  "Anleitung  z.  Criniituilpr&xiii "  (aötlliiseii  IA:i7). 
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HISTORY  OP  THE  CONTINENTAL  SYSTEM  OF  EVIDENCE 


1. 
2. 

6  3. 


§4. 
S5. 


Three  Points  of  View, 

Historic  Evolution  of  the  System 
of  Evidence.    Four  Ph^es. 

The  Two  Prineipftl  SyEtems: 
L^ai  Proo^  and  Moral 
Proofs. 

Origin  of  the  System  of  Legal 
ftoofa. 

Four  Methods  of  Proof. 
Proof  of  the  Corpus  De- 
licti ;    Proof  of  Culpability. 

Testimonial  Proof. 

Written  Prwrf. 


i   8. 
S    9. 

sio. 

§11. 


512. 
§13. 
§14. 


Presumptions. 

Proximate  Indications. 

Remote  Indications. 

L^al  IVoofs  in  Ancient  French 
Criminal  Law,  Necessity  for 
Confession.  Interrogattons. 
Torture. 

Ori^n  of  the  System  of  Con- 
vmcing  Proofs. 

Convincing  Proof  really 
"Jurj'   Proof." 

Disappearance  of  the  Sys- 
tem of  Legal  Proofs. 


§  1.  Three  Points  of  'Wew  from  which  Evidence  must  be  con- 
sidered. —  Evidence  must  be  considered  from  three  points  of 
view :  — 

First,  As  to  its  sources  (elements  of  evidence). 

Second,  As  to  the  method  of  its  research  and  manifestation 
(methods  of  proof). 

Third,  As  to  its  demonstrative  value  (probative  force). 

§  2.  Historic  Evolution  of  the  System  of  Evidence.  Four 
Phases.  —  Historically,  the  evolution  of  the  system  of  evidence 
corresponds  very  closely  with  that  of  the  system  of  punishments. 
This  evolution  may  be  followed  through  the  four  phases  through 
which  evidence  appears  to  have  passed,  the  ethnical  phase,  the 
religious  phase,  the  legal  phase,  and  the  scientific  phase.^ 

'  [Appendix  B-  5XLVI  of  Professor  Oarraod's  "  French  Criminal  Pro- 
cedure."    For  this  author  and  work,  see  the  Editorial  Preface.  —  En.] 

'  Ferri  especially  has  pointed  out,  in  the  evolution  of  the  probatory 
system,  the  four  distinct  and  characteristic  stiiges  almost  parallel  with 
the  sueeessive  stages  of  the  penal  system:  "Sociologio  eriminetle,"  trans, 
by  Terrier,  1905.  No.  76.  p,  515.  See  to  the  same  effect,  Tarde.  "Penal 
Philosophy  "  (trans.  Hotoell,  Modem  Criminal  Science  Series,  Little,  Brown 
&Co.  1912),p.429.  and  especially  p.  484.  "  In  fact,"  says  Tarde.  "there 
exists  a  bond,  during  each  phrase  of  legal  evolution,  between  the  nature  of 
the  proof  which  '  gives  their  tone '  to  the  others  and  the  character  with 
which  the  penalty  has  a  tendency  to  clothe  itself.  I  have  distinguished 
four  species  of  proofs  which  have  been,  or  are  beginning  to  be,  in  vogue  : 
ordeals,  torture,  the  jury,  scientific  expert  testimony.  Now  to  the  first  of 
these  correS[iondH  a  penalty  which  is  expiatory :  so  much  so  that  the  offer- 
ing of  a  victim  to  the  gods  sometimes  dispensed  with  a  capital  exeoution. 
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The  ethnical  phase,  —  during  which,  in  the  primitive  groups, 
then  in  the  city  itself,  a  familial  criminal  law  exists  side  by  side 
with  an  interfamilial  criminal  law.  Within  the  family  the  right 
to  punish  is  founded  at  one  and  the  same  time  upon  the  lawful- 
ness  of  paternal  correction,  upon  the  utility  of  intimidation,  and 
upon  the  necessity  of  social  defense.  From  one  family  to  another 
and  from  one  group  to  another  the  relations  of  primitive  hostility 
are  felt.  There  is  no  culpability  for  acts  of  fraud  or  \-iolence. 
Only  the  individual  and  his  family  are  exposed  to  the  law  of 
retaliation,'  In  this  period  evidence  is  abandoned  to  "  the  empiri- 
cism of  personal  impressions." '  Capture  in  the  act  is  the  type 
of  the  procedure ;  and  capture  in  the  act  dispenses  with  the  neces- 
sity for  any  proof.  The  thing  is  then  to  establish  it  or  its  equiva- 
lent. 

The  religious  phase,  —  during  which  the  sentences  are  pro- 
nounced in  the  name  of  the  gods.  It  is  to  the  gods  that  their  ex- 
ecution is  abandoned  in  the  most  serious  cases,  so  much  so  that  the 
divinity  —  "the  judgment  of  God  "  —  is  invoked  to  point  out  the 
perpetrator  of  a  wrong,  as  it  is  invoked  to  punish  the  delinquent. 
The  judgment  of  God,  or  ordeal,  considered  the  judgment  "par 
excellent,"  is  a  universal  institution.*  In  a  certain  stage  of  social 
and  religious  development,  the  belief  exists  that  the  best  way 
to  end  a  litigation  or  determine  a  question  of  guilt  is  to  expose 
at  least  one  of  the  parties  in  the  cause,  sometimes  even  both. 

To  Ihe  second,  that  is  to  torture,  corresponds  &  penalty  which  is  essentially 

oDO  of  intimidation  and  which  is  exemplary:  the  wheel,  quartering,  burn- 
ing at  the  stake,  tortures  which  are  more  horrible  than  ever.  To  the  third, 
that  is  to  proof  by  means  of  the  popular  conscience,  by  the  jury,  corre- 
sponds a  p<>naUy  which  is  mild  and  pretcndodly  corrcclional.  Finally,  what 
is  the  penalty  which  is  going  to  correspond  to  the  fourth,  to  proof  by  dog- 
matized science,  thai  is,  lo  expert  testimony?  Is  it  not  a  penalty,  before 
every  thing  nanitary  .  .  .?" 

'  See  particularly  as  to  what  re1at*>»  to  the  old  Greek  customs,  Gustave 
(tlali,  "Ltudes  sociales  et  juridiques  sur  I'antiquit^  grecque"  (Haohette 
190Ü),  pp.  3-9. 

'  Ferri,  op.  ft  toe.  ril. 

*  See  (ilotz,  iij'.  ril.,  "L'Ordalio,"  p.  09-97.  "From  France  to  Polynesia, 
from  the  Scacidinavinn  regions  lo  the  confines  of  Afriea,  there  is  probably 
no  country  in  the  world  where,  to  prosecute  one's  right  or  prove  one's 
innocen<'f,  one  may  not  submit  himself  to  a  mortal  test.  It  may  be  an 
ordeal,  by  Ixiiling  water  or  by  cold  water,  by  tiri'  or  by  poison.  .  .  .  The 
idea  which  is  manifested  in  this  formidable  and  hallowed  procedure  is 
plainly  manifest  iu  u  preliminary  rite:  At  (he  supreme  moment,  those 
who  call  on  heaven  to  inlereede.  espeeiailv  he  whose  body  is  going  to  be 
put  to  the  lest,  offer  a  prayer,  a  direi't  and  formal  appeal  to  divine  provi- 
dence. .\mong  those  societies  where  the  priesthood  is  the  prerogative 
of  a  ca.ste.  it  is  (he  man  of  (iod  who  comes  forward  to  make  the  solemn 
invocation.  Among  those  having  no  priesthood  ca.ite,  it  is  the  culprit  who 
makes  use  of  an  analogous  formula."  See  Kovatei-sk;/,  "Coutume  con- 
t«mi)oraine  et  loi  ancienne,"  pp.  397,  .398. 
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to  some  very  serious  danger  and  thus  to  compel  the  divinity  to 
play  the  part  of  justice.  "  Ordeals,"  according  to  Tarde,'  "  are 
to  a  certain  extent  the  divine-legal  expert  testimony  of  the  past."  * 

The  legal  phase,  —  where  the  law  itself  determines  in  advance 
the  different  methods  of  proof,  as  well  as  the  degree  of  proof 
necessary  or  sufficient  to  warrant  a  punishment.  It  is  in  this 
period  that  the  confession  of  the  culprit  is  held  to  be  the  "queen 
of  proofs,"  and  that,  to  obtain  it,  that  method  of  interrogation 
is  employed  —  torture  —  which  has  appeared  so  natural  and 
necessary  that  it  was  called  "  the  question." 

The  sentimental  phase,  —  in  which,  going  to  the  other  extreme, 
the  conscience  of  judge  and  juror  is  relieved  of  all  responsibility 
as  to  the  proof,  by  referring  him  to  his  own  persona!  opinion,  that 
is,  to  the  approval  of  his  conscience.' 

The  scientific  phase,  —  in  which  the  proof  "par  excellence"  is 
to  be  furnished  by  expert  inquiry  and  will  aim  at  the  methodical 
search  for  and  weighing  of  the  experimental  data  of  nature  to 
establish  the  doing  of  the  wrongful  acts  and  of  the  diverse 
individual  and  social  factors  which  have  produced  its  existence. 
The  expert  will  become  the  successor  of  the  juror,  and  the  scien- 
tific management  of  the  evidence  will  consist  in  extending,  regu- 
lating, perfecting,  and  directing  the  judicial  qualifications  of  the 
expert. 

It  is  the  third  phase  that  present-day  legal  systems  have  reached, 
with  a  tendency,  becoming  more  and  more  marked  in  legal  prac- 
tice, to  utilize  scientific  means  to  arrive  at  the  speedy  and  certain 
detection  of  criminals  and  to  diminish  the  terrible  number  of 
crimes  unpunished  and  criminals  undetected.' 

'  "Penal  Philosophy,"  p.  430. 

'  Tarde  adds  ;  "  They  correspond  to  the  mythological  phase  of  the  human 
mind,  just  as  our  actually  existing  expert  testimony  has  begun  to  corre- 
spond to  its  scientific  phase,  which  ia  just  beginning  to  come  into  existence." 

'  Tarde  (op.  cit.,  p.  431)  sees  in  this  system  the  conaoqueuce  of  "another 
superstition,  the  optimistic  faith  in  the  infallibility  of  individual  reason,  of 
common  sense,  of  natural  instinct."  He  calls  moral  proof,  "proof  by 
jury,"  'an  assumed  revelation  of  the  truth  by  a  non-enlightened  and 
unreasoning  conscience."  "Proof  by  jury  ought  to  have  been  conceived  of," 
he  adds,  "  during  the  century  in  which  the  verdict  of  common  sense 
served  as  a  foundation  not  only  for  the  Scottish  philosophy,  but  for  every 
philosophy,  and  in  France  suggested  the  dogma  of  the  sovereignty  of 
the  people." 

*  One  of  those  scientific  processes,  and  that  which  has  rendered  the 
greatest  of  services  in  the  discovery,  either  of  the  identity  of  prisoners, 
or  of  their  antecedents,  is  the  system  of  criminal  anthropometry.  The 
first  idea  of  this  process  is  due  to  Qiwlelrl,  director  of  the  Observatoire  and 
perpetual  secretary  of  the  Belgian  Royal  Academy,  who,  in  1871,  published 
the  work  entitled  "Anthropometric  ou  mesure  des  dift^rentes  facultas  de 
rhomme."     This  idea  was  applied  and  utilized  by  M.  Alphonse  Birlillon, 
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§  .3.  Tbe  Two  PrinoipKl  Sjttanu.  Lagal  ProoPa  uid  Moral 
Proof«.  —  The  Iwn  rhief  H\Ktfiii.>4  of  L-videiice,  the  system  of  leijal 
pn)<)h,  whicli  is  a  ihing  uf  the  past,  and  thiit  of  moral  proofs,  which 
is  now  in  force,  have  successively  appeared  in  modern  Europe. 
They  are  in  contrast  to  each  other  as  two  contrar>'  types. 

The  first  consists  not  mcryly  in  defining  the  means  of  search- 
ing for  and  rslubiishiiiK  the  gtiih,  wliich  h  itidisi)en»il>le  in  every 
law  of  procedure,  hut  in  holdinp:  it  as  demoiist rated  by  the  con- 
junction of  certain  circunistiinces,  the  union  of  which  neix-ssarily 
entail:«  the  persuasion  of  the  judge,  and  in  the  absence  of  which 
he  should  declare  him»i«lf  not  oün\'iiK-ed.  Tlie  secK)nd  eon^iäts 
in  proving  a  fact  liy  all  the  iiietluHh  pnijxT  to  establish  its  exivt* 
eiice,  and  in  leaving  the  judge  entirely  free  to  declare  that  he 
is  convinced  or  not  convinced. 

N'n  legal  rule  can  measure  beforehaiKl  the  value  of  each  proof. 
The  independent  impression  made  on  the  conscience  of  the  judge 
by  the  oral  examinatiun  and  crf»sfw>xaminalion,  in  a  word,  the 
fact  tliat  he  ia  tlmrouKhly  convinced,  is  the  only  criterion 
which  the  law  should  rcvogninc  when  it  hits  confidence  in  tlie  judges 
wimni  it  appoints.'  But  it  is  necessary  to  lay  down  legal  rules 
to  govern  eillier  tlie  process  of  the  search  for  proofs  in  ihepre- 
liininar>'  examination,  or  that  of  the  furnishing  of  evidence  in  the 
firiul  exaiiiiiiutioTi.  It  is  to  the  study  of  this  double  rule  that 
tJie  tlieory  of  evidence  in  criminal  matters  leads.  geniTftlly  speak- 
ing, at  least  at  the  present  time.  Tin»  the  iKrnal  trtbunil  a 
free  to  form  it-f  conviction,  to  bdievc  or  not  to  l»elieve  in  the  evi- 
dence produced,  but  it  is  subject  to  fixed  rules  in  the  metliod  to 
employ  in  seeking,  admittingt  and  furnishing  the  evidence.  These 
are  the  two  systems  which  we  arc  about  to  elucidate. 

S  4.  Origin  of  tb«  Syit^in  of  Lagal  Proofs.  —  Tlie  system  which 
oon:sints  in  proving  a  judicial  fact,  like  a  fact  of  any  other  kind. 


and  Ih«  prooca»  of  idvntillcklioa  whieb  be  inveot««!  aa<l  wtucb  has  had 
such  a  RTVftt  KiKT'i'^-t  toHlnv  U'tirs  Ihe  name  of  iia  aullior.  —  BtTlillouaEr. 
TIÜ>  proe««  wa«  inaui!iinii«(l  ni  lhi>  DC-pM  ot  ran!>  in  1H82.  On  iho  um> 
el  KÄaDtifl«  mntbodii  Lu  pruvu  Üi«  otTi'OBc :  Tarde,  "  I'cDal  Phi[osoi>hy." 

>  Ftrri  hoa  aoplieil  an  «pith«!  U>  thm  aystcm  wlii«<h  «oiild  U-tna  U>  the 
bdief  Ibat  the  1««islaliue  liad  a«t«d  fmin  "itinntiiucnt"  in  nvuUlinK  it. 
Unlem  tty  HuhBiituliog  for  it  n  ajnt«n  of  uncnlifip  proof«,  thai  U  Ut  «av, 
RUbMitUting  tho  rj-prrt  for  Ib^  juror,  it  I*  diRl''ult  to  luv  what  ni'^tom  muld 
raptaM  il.     '*Ccrlaint]r,"  says  Fautlin  flHif,  "onnnol  be  v"  ■!  »r 

Tvguiated  bj  aajr  law:  it  i».  tike  thmiefat.  rK<rnl4a1l}-  fn-eand  mt 

of  sU  external  powi-r."  The  quc»tion  of  Ihc  jury,  liwwvir,  i>  ijuu.'  ili»< 
tinfl  from  tliat  of  the  law«  uf  f\  iiicrii'i'.  ax  Tardr  lia*  Hliiiwn  in  ht«  "  Penal 
PhilnH>l^hy,"  p.  440  tt  *rf.  T\if  fmiix-ni.  criniinaliHl  qnalod  above,  wbu  la 
an  iwtmircT  of  Ihr  iury.  is  at»>  n.  Iirm  »upportM"  of  lltia  tiy>L«tn  of  peoot. 
Hot  •Iiislr.  er."  vol.  i.'Soa.  1771-1 /H, 
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by  seeking,  without  premeditated  plan  and  without  hindrance, 
for  everj'thing  which  can  estabhsh  it,  is  the  most  natural  system, 
for  it  resembles  the  course  we  instinctively  follow  to  discover  the 
truth.'  The  Roman  procedure,  so  formal  in  so  many  respects, 
adapted  itself,  in  all  that  concerned  the  proof,  to  this  natural 
principle,  and  down  to  the  last  days  of  the  Empire  the  rules  which, 
elsewhere,  demanded  the  persuasion  of  the  judge  were  almost  un- 
known .- 

But  this  s.vstem  of  proof  appeared  incompatible  with  the  intel- 
lect of  professional  judges.  The  de^'elopmcnt  of  the  opposite 
system  coincided,  in  fact.  ever>Tvhere,  witli  the  appearance  and 
progress  of  the  institution  of  professional  and  permanent  judges.' 
We  see  it  take  rise  in  the  later  days  of  tlie  Empire,  when  the  aboli- 
tion of  the  old  "ordo  judiciorum  "  had  given  over  to  the  magistrate 
the  entire  judicial  power.  It  reappeared  and  developed,  through- 
out modern  Europe,  from  the  time  when  the  jurists  replaced  the 
"  hommes  jugeurs."  ^  The  Criminal  Ordinance  of  1670  (.-ontained 
no  exposition  of  the  minute  anrl  complicated  rules  of  the  sj'stem 
of  legal  proofs :  the  theor>'  of  the  system  had  been  built  up  by 
jurists  and  it  had  ended  by  being  made  equal  to  law.  In  the 
150ÜS  and  1600s,  the  system  was  completely  established,  and  it 
existed  as  long  as  the  inquisitorial  procedure  lasted.  It  is  neces- 
sarj-  to  point  out  its  broad  features,  taking  for  a  guide  the  authors 
who  wrote  on  our  ancient  criminal  law  in  the  course  of  the  1700s.* 

■  See  Bentham,  "Judipial  Evident,"  Book  1,  ch.  3. 

'  A  mandate  of  Adrian  quoted  in  lili.  XXII,  5,  3,  i  2,  Di^.  is  often  cited 
on  this  point:  "Qu(B  argumenta  et  ad  q^uem  modura  probandfe  quique  rei 
eufficiant,  nullo  satis  certo  modo  definire  potest,  Sieut  non  semper,  ita 
snpe  sint-  publbia  monmiientis  ciijusque  rei  Veritas  deprehenditur.  Alias 
numerus  tesltum,  aliat*  diKnitas  et  au<;toritas,  alias  veluti  consentiens  fama 
eonfirmat  rei,  do  qua  qua-rilur,  lidem.  Hoe  ergo  solum  tibi  rt'Hcribere  pos- 
Bum  suminatim,  non  utiqiie  ad  unam  proiialionia  speeiem  cognitionem 
Btatim  allipari  debere:  scd  ex  sintenlia  aniiiii  tui  t^.-  testimare  oportere, 
quid  aut  erodax  aut  purum  probnluni  tibi  opinari»<,"  The  doetrinu  of 
legal  proofs,  however,  linds  a  (pTin  in  the  WTitinpi  of  the  juriseonsults. 
S«-  faiinliii  Uilii.  op.  cil.,  p.  JIKt.  The  report  made  by  Coiinl  I'nrtalis 
to  the  Academy  of  Moral  ami  Politi<'al  Scienee  upon  two  memoirs  treating 
of  eviden«'  in  erimiinil  proi-cediuKs  may  be  also  eonsultwl  ("Rev,  do 
16gi^.  et  dl' jurispr."  IS-lltl. 

'  See  on  this  point  Huniiii  r.np.  cil.,  131, 

'  It  should  be  notf<l,  liowever,  ihiU,  in  Ihi'  institution  of  "eojuratores" 
and  the  custom  of  jtidieijii  proofs  iiri'  found  the  first  germs  of  legal  evi- 
denee.     See  Ftnixlin  llilii,  "  Instr.  er."  vol.  4,  1704. 

'  Esp<'eially  Muij'irl  lir  Viiiiiiliiiif,  who  devoled  lo  the  theory  of  legal 
e^idenw  the  sixth  jHirl  of  his  "■  luslituts  nu  droit  eriminel,"  pp.  303-3.'''4. 
Comp.  Joiinnf.  nil.  fit.,  vol.  I,  p|i.  (1.">+-S:i7.  But  then'  will  be  found,  in 
the  WTitiiigs  of  llie  leirisis  of  ilie  l(HN)s  und  the  17IX)s,  besides  the  exposi- 
tion of  h-gal  rules.  eoui'epli()ns  of  a  |>hilosophy  and  a  psychology  or  the 
noblest  and  truesi  kind  in  n-pirii  lo  ciinfessions.  evidence,  and  presump- 
tions.    This  is  a  i>art  of  the  true  judieial  psychology. 
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§  Ö.  7our  Mathods  of  Proof.  Proof  of  tha  GorpUB  Delicti; 
Proof  of  CuIpabUitT.  —  The  four  methods  of  proof  which  we  still 
distinguish  to-day  —  the  confession,  or  oral  proof,  proof  by  wü~ 
nesses,  or  testimonial  proof,  documentary  evidence,  or  instrumental 
proof,  and  presumptions,  or  conjectural  proof,  were  then  classed 
and  graded  according  to  their  importance.  The  objective  was 
a  complete  proof,  which  alone  warranted  the  pronouncement  of 
capital  punishment,  for  this  is  the  type  of  action  which  is 
always  taken ;  capital  crimes  constituting,  according  to  our  an- 
cient authors,  the  very  foundation  of  penal  law.'  For  less  seri- 
ous charges,  the  exigencies  of  the  system  were,  in  effect,  relaxed. 
The  criminalists  of  the  time  finally  analyzed  and  dissected  the 
logical  process  which  consists  of  showing,  in  order  to  bring  about 
the  conviction  of  the  accused,  two  things,  the  commission  of  the 
crime,  and  the  g^l^St  of  its  perpetrator. 

I.  To  establish  the  first  point  meant  seeking  and  establishing 
the  "  corpus  delicti."  ^ 

In  this  respect  two  kinds  of  offenses  were  distinguished.  The 
first  were  those  which  left  material  traces,  "  delicta  facti  per- 
manentis,"  such  as  a  homicide  or  a  fire.  In  this  case  the  first 
duty  of  the  judge  was  to  find  out  these  traces.  He  did  this,  either 
himself,  by  drawing  up  official  reports  or  "  minutes  "  of  the  case, 
or  by  means  of  reports  by  physicians,  surgeons,  and  other  experts.* 
The  Ordinance  of  1670  had  carefully  regulated  this  matter,*  and, 
astonishing  as  it  may  appear,  judicial  practice  recognized  the  ac- 
cused's right  to  demand  a  counter-expert.*  As  a  rule,  no  other 
proof,  outside  of  the  reports  or  "  constats  "  by  the  judge  or  by  ex- 

'  Most  Crimea  were  puniabed  or  might  be  punished  with  oapitsl  punish- 
ment. "As  there  is  no  law,"  said  PouUain  du  Pare.  op.  cil.,  t.  11,  pp.  112, 
113,  "which  can  authorize  the  punishment  of  the  innocent,  there  must 
be  a  complete  proof,  whatever  tho  crime  may  be,  t-o  warrant  oapital  pun- 
ishmpnt,  and  that  proof  ean  only  be  made  according  to  the  forms  lawfully 
laid  down."  And  claowhere,  p.  116:  "In  charges  which  are  not  capita!  il  is 
evident  that  such  strong  evidence  is  not  necessary.  .  .  .  But  when  there  are 
only  strong  indications  their  strength  can  warrant  only  pecuniary  puniah- 
menis,  if  the  Judfre  does  not  have  recourse  to  the  suspension  'quousque," 
that  is  to  the  further  inquiry."  Compare  Jousse,  op.  cit.,  vol.  1,  Nos.  432 
and  433.  p.  833. 

'  See  yt-iyart  de.  Vonglans.  "Inst."  p.  508. 

'The  inspection  of  the  "corpus  delicti"  by  skilled  men  is  a  very  old 
custom.  See  passim  Edmond  Locard,  "La  mfidecin  judiciaire  en  France 
au  XVIP  si&cle"  (Lyons  1902). 

*  Tit.  IV  and  V.  Title  IV,  entitled  "Des  procfes-verbaux  desjugres;" 
title  V,  "  Des  rapports  des  mödecins  et  chirurgiena." 

'  The  aecused  "may  request  permission  to  have  a  second  examination 
madp  at  his  expense  by  other  surgeons,  which  ia  readily  granted  provided 
the  request  l>e  presented  within  a  few  days  of  the  fir«t."  Muijart  de 
Vo'^tans,  "  Inst."  p.  226. 
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perts  was  admitted  to  prove  the  "  corpus  delicti,"  except  in  excep- 
tional cases  where  it  was  impossible  to  proceed  in  this  way.' 
And  the  confession  of  the  accused  constituted  no  proof  against 
him  unless  the  "  corpus  delicti  "  had  been  first  established  by 
other  means.* 

The  offenses  of  the  second  kind  were  those  which  left  no  last- 
ing traces,  "delicta  facti  transeuntis,"  slanders,  for  example. 
In  this  case,  the  proof  of  the  "  corpus  delicti  "  could  not  be 
separated  from  the  proof  of  guilt.  It  was  not,  therefore,  produced 
separately  and  as  a  preliminary^. 

II.  The  evidence,  in  its  emploj-ment  for  the  demonstration  of 
guilt,  was  classed,  according  to  its  degree  of  strength,  as  "complete 
proofs,"  "  proximate  indications,"  and  "  remote  indications." 
The  judge  was  required  to  limit  himself  to  specifying  the  admis- 
sions, the  testimony,  the  presumptions,  and  the  indications  or 
facts  leading  to  presumptions,  that  is  to  say,  the  elements  of 
proof  which  were  found  in  the  cause ;  each  of  these  elements 
had,  according  to  the  drcumstances,  a  legal  value;  and  this 
valuation  must  be  given  effect  by  the  judge,  whatever  his  personal 
opinion  might  be. 

§  6.  Tertimonial  Proof.  —  The  proof  by  icitnesses  was  con- 
sidered the  best  proof  in  criminal  cases ;  but,  in  order  to  be  com- 
plete, it  must  fulfil  certain  conditions,  difficult  of  realization : 
1st.  Two  competent  witnesses  must  first  of  all  be  found  testify- 
ing to  the  same  fact.'  An  isolated  testimony  was  certainly  not 
held  to  be  valueless,  but  it  was  not  allowed  to  be  ground  for  a 
capital  sentence.''  2d.  It  was  also  necessary  that  the  two  witnesses 
should  be  eye-witnesses.  Hearsay  witnesses  (  "  testes  ex  audita 
alieno"),  those  who  testified  "  to  having  heard  the  threats  of  the 
accused  and  the  cries  of  one  djing  "  ("testes  ex  auditu  proprio  "), 
those  called  "  testes  ex  parte  accusati,"  who  affirmed  having  re- 

'See  Muyarl  de  Vouglana,  "Inst."  pp.  308,  300,  and  Poullain  da 
Pare,  op.  «(..  t.  11.  p.  81. 

'  S«o  Jousse,  op.  dl.,  v.  1,  No.  20.  p.  6G1.  (This  is  still  the  system  of 
the  New  York  Penal  Code,  S  395  (translated  by  Founiier,  note  pp.  218- 
219). 

'This  is  a  traditional  rule, "  Testi.s  unus,  testis  nuUus,"  or  a.3  Loysfl  B&id, 
"The  voice  of  one  is  th<i  voice  of  none."  Paul  VioUi'l,  in  his  "Histoire 
du  droit  civil  francais"  (Paria  1893).  p.  30,  has  shown  that  this  rule,  which 
"has  dominated  the  whole  matter  of  testimonies  and  inquiries  during  the 
whole  of  the  Äliddle  Ages  and  down  to  modern  times,  '  is  undoubtedly 
derived  from  scripture.  It  is  formulated  in  St.  John  and  St.  Matthew 
(St.  John  viii,  17) ;  "And  we  may  affirm,"  adds  VioUel.  "that  this  rule 
of  two  witnesses,  invariable  in  the  Middle  Ages,  and  retained  in  the  18(X)a 
in  several  It^ai  systems  of  the  United  States  of  America,  ia  of  Hebraic 
origin." 

*  Jouase,  op.  cU.,  v.  1,  pp.  663,  695. 
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coivwl  from  the  amised  the  mnfttwinn  of  his  prime,  cviiild  not, 
whatever  might  be  their  number,  coiistilute  a  complete  proof. 
3d.  Thf  witrw««;s  iiiu»[  Iw  affirmaUre.  If  ihcj,'  exprc-wwl  them- 
selves in  lanpiaRc  of  »loiibt.  sucli  aa  "  If  1  am  not  misukeii  -~" 
"  If  I  remember  rightly  — "  "  It  might  h»vc  been  so."  they  were 
called  mciUtttitig.  iiikI  tlieir  *tiitemem»  ha>I  not  even  tlie  vulut  of 
Rt)  iiidieation.  4th.  It  was  nwi-ssary  that  the  depositions  he 
identiciil  in  the  thn-e  iiitrrmga tones  nndeiTConr  by  the  witnesses 
at  tlie  beffiiuiiiif;  nf  the  informaTlon,  at  the  conHrmatnoii  ("  r^cole* 
racnt"),  and  at  the  confrontation.  5th.  Kinally.  the  \vitr>esses.j 
must  be  npitlHT  iuiprachaUt,  nor  impcarhrd.  In  ttii»  re.speet,  the 
ancient  procethtre,  while  seeking  to  do  an'ay  «"ith  the  uAtige  of  tlie 
right  of  impcflohtnent.  had  multiplied  and  even  exagj^rated  the 
gn>uiHl.s  for  it. 

Two  perfect  testimonies,  when  they  coincided,  inevitably  led  to 
cotivietion,  f<ir  they  necessarily  entailed  theetmnneing  of  the  judjte.' 

§  7.  Wittt«n  Proof.  —  .Vier  llie  testimoiii«!  i>roof  e&me  the 
KTitten  proof,  obviously  rarer  than  the  first.  The  jurlnts,  ftfter 
some  hesitation,  had  come  to  recognize  that  this  method  of  proof 
mu»t  be  employed  in  eertaiii  crimes  which  could  hardly  be  estAb- 
lUhed  except  by  writbi);,  "  because  tliey  consisted  prineipallj'  in 
the  thought,  such  as  heresy,  '  confidence,'  plutling  against  the 
prince,  usury,  subornation  of  uitne»ses";  and  for  others,  such  us 
forgcTT,  br^timunial  proof  und  instrumental  pnM>f  might  concur. 
But  in  everj'  case  in  which  writing  was  admitted,  h«'fore  it  could , 
make  a  eomplele  prtx^.  it  wns  necessary':  1st,  that  it  should  be 
priTiie  as  to  the  fact  of  the  ciiuxe ;  2d,  that  it  should  Iw  authentic, 
or,  if  the  writing  was  signed,  tliat  it  should  be  acknowledged  by 
the  accused.  One  verification  of  handwriting  could  never  furnish  u 
coDiplete  proof.  The  conjectural  art  of  handwriting  experts  was 
with  reason  distrust«!.' 

%  8.  Prviumptloni.  —  Complete  pnnif  rr>iild  still  be  furnished 
by  preTum/ydV/ij.*,  considered  incontrovertible,  provided.  It  muat  be 
borac  in  mind,  that  the  facts  upon  which  tliey  were  ba'sed  should 
be  themselve.>i  regularly  established.'     In  tliat  case,  indications, 


'  Jotiatf,  ftp.  ril..  V.  I,  p.  67S.  Tho  hcMprivi  "  v\üeh  U  litokftd  upon  &■ 
motit  oorioin  latbat  wlu«li  rcault.i  f  mm  ibi- tmliinuiiy  uf  lira  or  nturp  pi-rKia* 
who  liave  wvu  llii.-  oriiiu-  cüiiuniltw]." 

'  As  to  Ih»  nonjt.-clural  uatur»  uf  lli«<  art  ut  handwiitin^  experis,  oar 
old  fiHthon  nri>  unnniinoun.  ;k<c  .l/uy^rt  ilr  VoHglan*,  oa.  dt,,  a.  330; 
Routtrau  tic  Larombt,  "Matj^rr«  criminelka."  p.  If7\,  CJ,  Pomaain  4u 
t'arr   I,  II,  p.  IHI  »)  »rfl, ;  Jouitsr.  op.  cit.,  v.  I.  p.  743. 

'  Ilun»  b  aa  i-xaitiiili-Kivcii  loiby  Atunnrt  <ir  Vouf^nn*  top.  cit.,  p.  346): 
"  WhoD  a  mordvr  Itiu  Iweii  cwmmilUNl.  luu  unimiK^aelubla  urltnowe»  le>t- 
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leading  to  presumptions,  were  given  the  force  of  absolute  conviction. 
It  was  generally  admitted  that  the  confesaion  did  not  constitute 
a  complete  proof :  "  Nemo  auditur  perire  volens."  It  was  essen- 
tial that  there  should  be,  in  addition  to  the  confession,  proximate 
indications  or  the  testimony  of  a  qualified  witness.' 

§  9.  Prozlinato  Indications.  —  Proximate  indK<üions,  Called,  by 
some  jurists,  half-proofs,  could  not,  by  themselves,  cause  the  capital 
condemnation  of  the  accused.  But  they  formed,  in  conjunction 
with  the  voluntary  or  involuntary  {"forcS  ")  confession,  a  complete 
proof.  The  chief  effect  of  proximate  indications,  in  serious  charges, 
was  thus  to  allow  of  the  administration  of  tKe  torture,  so  that  the 
theory  according  to  which  a  capital  sentence  could  only  be  based 
upon  a  complete  proof,  apparently  so  favorable  to  the  accused, 
resulted  in  making  torture  almost  inevitable ;  torture,  as  it  has 
been  said,  "became  the  indispensable  complement  of  this  system 
of  evidence."  * 

The  facts  constituting  proximate  indications  were  alwa>-s  left 
by  the  Ordinances  to  the  discretion  of  the  judge.  Certain  rules 
have,  however,  been  evolved  by  judicial  practice.  Thus.amongthe 
half-proofs  there  figured  originally  testimonial  proof  or  incomplete 
writing,  the  testimony  of  a  single  eye-witness,  a  writing  authen- 
ticated by  expert  evidence,  or  the  extra-judicial  confession  of  the 
accused,  when,  ha\'ing  been  denied  by  him,  it  was  sworn  to  '"  by 
two  qualified  witnesses."  Then,  presumptions,  based  upon  the 
indications,  might  be  either  general  or  peculiar  to  certain  crimes. 

§  10.  Bemot«  Indications.  —  .-Ml  the  proximate  indications 
allowed  the  application  of  torture.  However,  for  a  considerable 
number  of  crimes,  it  was  nece^ar^-  to  add  to  these  at  least  one 
remote  indication.  Here  a  third  class  of  indications,  compre- 
hended under  the  name  of  "  adminicules,"  came  into  play,  lluj-art 
de  Vouglans,  as  the  forerunner  of  modem  anthropologists,  gives,  as 

tify  to  bavine  seen  the  accused,  with  the  naked  and  bloody  swcHd  in  fais 
hand,  leavi;  the  place  where,  some  time  after,  the  body  of  the  dreeosed  was 
found  wounded  by  a  sword  stroke."  .Mthougb  this  indication  is  vwj- 
close,  very  telbng.  it  is  not  conclusive,  because  it  would  be  po^^ible  to  prove 
suicide,  for  iostance. 

'  In  Chap.  Ill,  Part  II,  ante,  may  be  read  the  discussions  between  our 
old  authors  upon  this  question  of  the  weight  of  the  judicial  confession. 
8ee  aLs(>  on  this  point.  Bonnier,  op.  cit..  No.  .365.  Jnuttc,  op.  eil.,  v.  1. 
Xo.  6ß0,  aaserts,  however,  that  the  evidence  is  complete  when  it  b  based 
upon"th<-  pure  and  simple  confession  of  the  accused." 

'Certain  jurists  maintained  that  the  indications  mi^ht  he  added  to- 
(lether  But  this  combination  was  usually  n'jected.  "The  half-proof." 
said  I'o'illnin  du  Pare  'op.  eil.,  t.  11,  p.  116;,  "is  no  more  conclusive  than 
a  half-truth,  and  for  thi^  same  rta^^n  that  two  uncertaintieä  cnnnot  mak« 
a  certainty,  two  half-proofs  cannot  make  a  full  proof," 
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an  example  of  signN  ("  signcs  ")  of  ku"*  oi  this  kind,  "  the  bad 
exprts-yon  (*  phj-siognoraie  ')  of  the  prisoner."  It  is  evident  thiit 
little  was  requiritl  to  constitute  a  remote  indication. 

§  1 1.  Las»!  Proofs  in  Anct«nt  French  CnminftJ  Law.  M*c«*- 
stty  tor  Coofuslon.  InterroKatlon«.  Torturs.  —  Tu  »um  up.  llie 
thcrtri^tic  charucttri^tic  uf  the  sviftem  of  legal  proofs  in  the  ancieut 
FirenHi  law  was.  that  there  could  be  no  «ipital  st-ntence  without  ■ 
ecitnplete  proof,  and  that  evidence  had  thi.s  characti.'r  oril>'  uitder 
certain  exce])tional  con<titions  ver>'  difficult  of  realization.  Tliis 
tyranny  at  the  proof  c-omprllird  the  judge;»  to  procure  by  any  and 
every  ineans.  "  per  fas  et  ncfas."  a  confession  from  tlie  KuUty 
jienoi).  To  attain  this  end,  curtora  originated  two  proeccdinjps 
tJie  secret  itttrrrttg/ilion  {"  inte-rrogntoire  "),  in  which  tlie  secured, 
withnnt  cuiiusel.  must  swear  to  divulge  the  truth,  and  by  means 
of  which  the  ^i(>-call('()  mlunian/  conjcamun  was  obtained ;  and 
torture,  by  which  the  intnluntarif  nmfes^tiim  ("confea^on  forcfc  ") 
was  obtained.  Thus,  the  system  of  lc(;nl  proofs,  originally  intro- 
dutvd  in  the  iiitcrcMt  of  the  a<-cun«d,  aiul  ua  a  ncceasar>'  counter^ 
lialance  to  the  absence  of  guarantees  resulting  cither  from  tb« 
tribunal  being  composed  of  professioiml  jurists,  or  from  the  inqii»- 
itorial  and  accrrt  imKTdure,  M  fatally  to  the  use  uf  torture. 
Ami  It  i.4  unquestionable  that  tbe  maintenance  of  this  great  Inju»- 
tiee  down  to  the  time  of  the  fievolulion  wns  due  to  tlie  fact  that 
tlie  convineing  of  tJie  judge  c<»u!d  hanlly  ever  he  obtained  without 
the  confession  of  tJic  culprit.' 

Tbe  true  cause  for  the  emplo\"ment  of  torture,  which  spread, 
by  a  strange  contagion,  from  the  Ijctönning  of  the  llOOs,  through- 
out all  Europe,  und  the  ori^tiitl  home  uf  which  wn»  tliat  cumcr 
of  Italy  where  iJie  hcIumiI  of  liologna  resuscitated  Liie  Itotaun  law. 
was  cverj-wherc  that,  "  on  one  hand,  ordeals  and  ooth-helfiers 
('  cojureurs  ')  nvre  no  longer  Wlicved  in,  and  on  tbe  other  hand, 
a  can\ictiori  would  not  Ite  ]>roii4)un(re<l  on  indications  alone, 
whjitcver  their  strength  might  be."  IMiat  was  ncceaear>'  for  the 
judges  of  that  time  vian  the  confession  at  any  coat,  or  proof  of  the 
impossibility  of  getting  tbe  cunfeesion.' 

■  So»  Dt»pri»*r».  "(EuvrK."  I.  2.  p.  213.  No.  10:  -Aug.  NitpUtM.  Mmut 
of  RKiumu  in  tho  Parkrapnt  of  BourKOCne,  "SI  u  tlwori«  d»  la  torttu« 
c«t  utt  ma;eo  d«  v^rifiiT  lot  fiuU."  Ämittardam.  1(Ü^. 

*Seo  llie  iutonMing  obiwrvutions  of  Tarde,  "Penal  Philiiaopliy."  pp. 
432-437,  oalortur»,  its  origin,  liiuiury.  and  cause«.  Jouau,op.  rU..t.  I.  pp. 
089-4)94,  lay«  down  Iho  uoory  '"of  ih«  eoDfemion  of  tlie  »oou«*^  by  tbo 
'aiMülioo  *  or  lortunp."  IIb  Ant  words  judge  the  procoi<dine  from  tlxi  point 
or  view  of  tb»  eonremion :  "  It  may  bo  takeo  as  a  Kenvml  rule  iliai  lurturv 
U  »  dannrmiit  expinlivnt  by  whin.h  u>  oamml  a  vitn«««  lo  «livulce  ilii> 
truth.    B()vvrai  i-xainpIiM  arv  to  b«  fouad  in  nlstory  of  p«no&s  wbu  uatti<r 
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Nevertheless,  if  the  prisoner  resisted  this  shocking  method  of 
extorting  his  confession,  if  nothing  could  be  got  from  him,  it 
must  not  be  thought  that  the  justice  of  the  time  was  done  with 
him.  The  action  was  suspended,  or  an  "  extraordinary  "  punish- 
ment w^  dealt  out  to  him. 

§  12.  Origin  of  the  Syrtem  of  Conviacing  Frooti. — The 
institution  of  the  jury  and  the  abolition  of  torture  necessarily 
entailed  the  destruction  of  the  system  of  legal  proofs.'  ■  However, 
by  a  combination,  excellent  in  appearance,  certain  legislators  of 
the  Constituent  Assembly  wished  to  join  to  the  advantages  of  the 
ancient  usages  the  benefit  of  new  principles.  They  proposed  to 
put  upon  the  law  the  burden  of  determining  what  proofs  it  should 
be  necessarj-  to  produce  in  order  to  warrant  a  sentence,  but  they 
did  not  wish  ever  to  compel  the  judges,  whatever  the  charges 
might  be,  to  condemn  an  accused  without  being  thoroughly  con- 
vinced. This  was  an  ingenious  system,  which  claimed  to  unite 
"  the  confidence  due  to  legal  proofs  with  that  which  is  deserved 
by  the  judge's  being  thoroughly  convinced."*  But  how  delusive, 
with  the  institution  of  the  jurj',  would  have  been  a  system  restrict- 
ing by  legal  limitations  the  evidence  necessary  to  convict  I 
One  of  two  results  must  follow.  Either  the  jury,  not  being  com- 
pelled to  assign  a  reasoii  for  their  decision,  would  always  be  able 
to  avoid  that  obligation ;  or,  if  they  thought  it  their  duty  to  respect 
the  obligation,  they  would  be  able  to  find  in  it  a  convenient  pretext 
for  unjustifiable  acquittals.  The  legislature  also  formally  declared 
that  it  rejected  the  system  of  legal  proofs  and  insisted  only  on  the 
jury's  being  thoroughly  convinced.'    This  was  shown  in  the  lan- 

tbe  influeQce  ot  pain  have  confessed  to  orimea  which  the^  did  not  oommit." 
CoDsequently  "the  confession  mode  by  &n  accused  during  torture  did  not 
make  a  sufficient  proof  among  the  Romans  any  more  than  among  ourselves, 
when  there  wa-i  no  other  proof."  But  "  the  confession  made  by  an  accused 
under  torture  which  is  afterwards  ralifled  by  him  when  he  is  free  and  out 
of  pain  makes  a  complete  proof  against  him."  Jougae  afterwards  discusses 
the  ca»e  where  the  confession  extract«d  by  torture  is  retracted  and  the 
ease  where  torture  is  inflicted  as  the  sequel  of  void  proceedings:  "If  the 
proeeodingH  are  invalid,  the  confession  made  by  the  accused  under  torture 
does  not  make  it  valid." 

'  The  philosophers  of  the  17003  had  attaeked  legal  proofs.  Bercaria 
("Des  dSlita  et  dea  peinea,"  chs.  VII  and  VIII)  shows  that  certainty  could 
not  be  comprehended  within  the  rule  of  a  scientific  proof.  Filangieri 
("Science  de  la  l^^slation,"  book  3,  eh.  XV)  asserts  tnat  certainty  can 
have  its  i>lace  only  in  the  conscience  of  the  judgt». 

'  This  is  the  formula  which  Robespierre  used  in  the  sitting  of  4th  Janu- 
ary, 1891  (Moniteur  of  the  5th).  It  ha.';  perhaps  not  been  sufficiently 
noted  that  the  idea  of  this  combination  was  criticised  by  the  Italian 
criminalist  Ellero,  in  his  brochure  upoa  the  "Critica  criminale,"  printed 
in  his  "Trattati  criminali." 

*  The  Constituent  Assembly  was  confronted  with  the  question  by  the 
report  which  Duport  made  at  "the  sitting  of  2(Jth  December,  1790,  on  be- 
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guage  of  the  oath  which  was  administered  to  them :  "  You  swear 
...  to  decide  according  to  the  charges  and  the  pleas  in  defense, 
and  following  your  conscience  and  your  personal  conviction,  with 
the  impartiality  and  the  firmness  becoming  a  free  man."  '  Else- 
where, it  was  said,  in  the  Law  of  16th  September,  1791,*  "  The 
accused  may  bring  witnesses  to  testify  that  he  is  a  man  of  honor 
and  probity,  and  of  irreproachable  conduct ;  the  juirj'  shall  give 
this  testimony  reasonable  consideration."  And  the  Instructions 
of  29th  September,  1791,  state  precisely  the  principle  of  the  moral 
proof  in  these  terms :  "  It  is  particularly  upon  the  examination 
and  the  trial  which  have  taken  place  in  their  presence  that  the 
jurj'  must  base  their  personal  conviction,  for  it  is  their  personal 
conviction  which  is  here  concerned ;  it  is  that  which  the  law  asks 
them  to  declare,  and  it  is  that  to  which  society  and  the  accused 
appeal."  In  the  Code  of  the  3d  Brumaire,  year  IV  (Art.  372), 
the  theory  of  moral  proofs  was  maintained  with  more  firmness 
still ;  a  long  instruction  especially  intended  to  remind  the  jurj'  of 
it  was  required  to  be  read  to  them  by  the  president  and  posted 
up  in  the  jury  room.  This  instruction  has  passed,  with  the  same 
characteristic,  into  the  Code  of  Criminal  Examination  o(  1808, 
where  it  forms  the  provision  of  Article  342 :  "  The  law  does  not 
require  the  jury  to  state  the  reasons  for  their  convictions;  it 
prescribes  no  rules  on  which  they  should  make  the  weight  and 
sufficiency  of  a  proof  particularly  depend ;  it  orders  them  to 
question  themselves  in  silence  and  meditation,  and  in  the  sin- 
cerity of  their  conscience,  to  look  for  the  impression  which  the 
evidence  brought  against  the  accused  and  his  pleas  in  defense 
have  made  upon  their  reason.  The  law  does  not  say,  '  You 
will  regard  as  true  ever>'  thing  testified  to  by  such  and  such 
a  number  of  witnesses,'  nor  does  it  say  to  them,  '  You  will 
not  hold  as  sufficiently  established  all  proof  which  may  not  be 
formed  of  such  documents,  of  so  many  witnesses,  or  of  so  many 
indications ' ;  it  asks  them  only  this  one  question,  which  em- 
braces the  whole  measure  of  their  duties,  '  Are  you  thoroughly 
convinced?  '  " 

half  of  the  committeca  on  coD»titution  and  criminal  jurisprudenee.  The 
bill  proposed  to  abolish  atl  writt<<n  proof  before  the  jury,  and  to  eive  do 
other  foundatiun  for  itti  verdict  than  its  sense  of  being  tborouehly  con- 
vine«!,  bas(>d  on  the  oral  trial.  Famlin  Hetie  ("Instr.  er."  v.  4,  No.  1768. 
pp.  336-340)  has  reported  the  chief  passages  of  the  discussion  which  took 
place  on  (his  subject.  The  committee's  bill  was  adopted  in  the  sitting 
of  ]8lh  Januan.-,  1791. 

'  Law  of  16th  September,  1791.  2d  part.  Tit.  7,  Art.  24. 

'  Second  part.  Tit.  7,  Art.  14. 
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§  13.  Convlxiclnf  Proof  raajly  "  Jury  Proof."  — The  proof  I>y  con- 
vincemeiit  thus  oiiuiu  into  esistetice  aloiiji  wilii  tlie  jury  and  seems 
to  be  iiiiicpn rahle  fnim  it.'  But  tlit'  foriuulii,  iini)rc-j|;natc<l  with 
rcvolutiuiiury  l,\Tic,  which  lias  Iwcome  .Article  U42of  the  Code  oE 
Criminal  Kxainiiiatioii,  has  rivvu  birtli  to  many  errors  as  to  tljc 

'  N'lihoJy  ha»  shown  lliis  l)etl*r  than  Tariif,  in  it  ittAtaaw  which  I  may 
hv  )>9rmilt(»l  lo  Intiivi'riliH'  ("'I't'ntJ  l*liiliiwi|ili,v,"  Hovrlt'f  IniiiKlnlJoii. 
'■Moilwn  Cr-iminAl  Sowium*  8nri<'«,'"  pp.  W7— I.W[ ;  "Tin' jurj-  rfftw  not 
in  any  w»y  "'«nm'  fmia  liiti  Ourniaii  ftircHla;  it  wmn-  iiilo  öxisl*nf?«  in  121.'», 
aa  haä  Ih-ch  ■I(-[iiu ii.it raU<tl  )>.v  [>ii  Ituy*  und  ulli(-r  aulhor^.  ouiiitr  to  ill« 
ombomMKiDont  exjioriunrMl  h,v  llit'  iliiicrunl  ji)«tli>i<9i  of  KiiKlnnil  iti  'loliw 
without  tbvi  ordt'alK  which  th«  |jil«riiii  roiinHI  Imd  jiint  pi-nhibit«^ 
WHiemi.«  upon  llio  ContiiK-nl  Un*  ittra  of  t'>rliirü  suekcsUoJ  il-M-If  iw  hciiyf 
1)»^  [imppr  lliinK,  (lie  Hnirlir«!i.  »ilh  iiifiniluly  trmrt-  MtKiuiil.y  tio  (Imihl. 
iIiivjmnI  iIk!  vxjHHliimt  (if  hx^MuliIiiitc  twttivi'  uf  Ihe  nttivhtion*  tit  the  iw~ 
eu*iH\  whpu  bif  (lid  nut  admit  his  Eui't.  and  n-cnrdinc  'their  hi'Mot 
rejativ«  to  tho  ftsi9t«n^c  and  th(>  porpetmtor  of  the  crim»'  ts  heias;  the 
eauiviilviit  of  tht*  judKinent  uf  UikI.  This  was  the  moro  nutunki,  an  for 
B  lon^  tiniB  (Mwt  the  emhryo  of  the  jury,  undfr  th"  namp  of  '  proof  hy  the 
WHinlry,'  psml^rt  in  iho  KnK'li^h  «yBtoin  of  hrinfpnj;  lui  lU'citKation ;  and 
XbU  form  of  proof  was  ploot-d  iu  Iho  sain«  diti-K-nry  lu-  ilinl  of  "proor  by 
battlo.'     The  :htiih'(J  ImiI  tin-  riifhl  of  rhuoHiiiK  hirliWiinii  lliiw'  two, 

"  III  Lhi«  miiniii^r  thi'  fairi  lliai  t hi" iirii<«ils and  th(>  jury  won?  tlir  cquivalcfil 
of  oai-h  othi'r  is  ullis-ifd.  VVi>  must  rtK'oUcs.il  thai  at  this  period  Diea  were 
prono  to  bnlievo  tlutt  thf>  Holy  Chost  wax  pre^onl-  ut  »very  n>uiiiuii  of 
C"liri*tians  curried  out  wilh  anj-  solnninily  :  a  jury  might  M>nm  to  h«  a 
■pwif»  Jif  i-ounr^il  inspirod  from  on  high.  Kvnn  llio  jiiry  wa.H  dcilinxfl  to 
fiirnUS  Ow  ilhisiim  «f  Hnrliiitily.  A  prt-Bumiitimi  of  onwular  infallibility 
wa«  atiai-hoij  lay  rohjtiiiiiH  ht'tmf,  a»  litlvr  on  by  phil<iiu>|ihiii!Ü  and  buitiatiU 
tariaa.  bt-Liuf.  to  ileciüiuns.  the  groancU  o/  wM<h  uiirx  i%ol  1101(4,  P'urthor* 
more,  from  it»  origjii,  um  wc  -m^..  the  verdict  liiut  only  bern,  as  il  ia  «till  in 
our  day.  fi  Kuprcme  a«t  nf  opinion,  a  'constat*  of  fact  and  iwt  a  judemeot 
properly  gii<>ak:iui:.  .  .  . 

■"Phn  Knffliwh  jupioa  woro  to  bo  rreat  an  <^xtont  lookM  upon  a«  murp 
witrnvwrx,  in  «nrly  tin>p«.  Ihnt  until  aft«r  the  tiruo  nf  Kdward  III  in  th« 
130()i.  abnohiti'ly  no  ti-Tilimony  nmh)  bo  brouKhl  hnforv  Ihrin,  and  uvea  in 
our  own  timp.  in  Knul'ind.  wlion  the  aaoiMod  ("otifwHs^s.  the  jury  it  iD<iom- 
potent  bm-uiiA(-  th(<o  th<'  prudf  i-i  i-omplet».  Il  \»  )ic«auiu?  t-bc  jury  in  a 
speitifsof  ioipir^'d  wiiiioss  thai  it  lias  ni'vi-r  boen  askod  to  atato  the  grounds 
of  il«  vvrdicl.  and  that  the  id«a  is  f  ven  repelled,  junt  as  mut^li  tut  ihv  idea> 
of  a  dwr*tt  without  any  irrounds  would  he  roiJellwl.  .  .  . 

"At  thn  liiiKiTinine  of  the  French  Kovobition,  Kranw  fimnii  honnlf  In 
an  ombarnuainff  pom'tion  «imiinr  Ut  that  or  the  'jiL^tiliimi  itinoranUu '  of 
I21H;  lorlurt"  luivinf;  Iknmi  don«  awuy  with,  it  biwaniv  ntweiearj'  to  fiad 
a  aubrtlitulo  for  it.   .   .   . 

"It  wax  hnowingly,  furtbermorp.  that  the  English  jury  was  im|>orI«d 
inlo  Franco." 

The  ■■(."iihiprs"  of  ITSO  had  demanded  judKinonl  by  a  juo'  in  irinuiial 
mntiMn;  Ihoy  rwornrnrniti'il  UiHt  a  »tiidy  »bijulil  bfi  mad«  of  PliufliAli 
inaliluliiiii!'.  Diirinti  tbi>  di>ii'UHi(in  bi-fon'  tlio  Conatitiient  .^lufmblv  of 
tlip  ftymcm  of  proof  b<!for»'  iho  jur>'.  Thtmrct  *^tearly  («nreswd  Ineee 
ideas.  "Writu.-n  ■•vi(l(>n<-<)  is  int^omiw-tihlo  with  the  entablinhniont  of  tho 
jurii*.  —  The  rit<oeiMity  for  thin  subiUNiueDt  tranm.'nptioii.  tbo  moral  idoa 
whii'h  m.ikr«  iho  jury  ihr  nwan»  nrart»!  to  infiiitihilitg,  Mid  which  loailii 
ihronKh  tho  mnlium  of  dnbates  tKitwt^oD  the  «itntw*«*  and  thn  acntumd  to 
auch  a  d(f/Trr  nf  ptriitatitin  l/\al  il  14  impouibU  for  h«man  naaon Co  tff farther 
.  .  .  llw>  itHivirtirin  of  rlie  jur(»r  iu  iIm)  law  wbi<ili  il  m  the  iurw'a  duty  lo 
follow.  Moral  mmvimion  uvcn'oiiit«  «vorythinK  vrlien  it  i»  f«lt.  It  can 
neither  ho  oonunandod.  nor  inftpirod.  It  la  the  uiui  tonchstonD  of  moral 
veradty." 
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rights  and  duties  of  the  jury.  What  appears  to  stand  out  promi- 
nently is  the  feeling  that  there  is  here  an  arbitrary  power,  to  solve 
the  most  formidable  question  which  can  be  propounded  to  mortal 
men.  The  jurj'  appears  to  be  placed  above  the  law  and  authorized 
to  judge  on  an  impression.  It  is  to  this  formula  even  more  than 
to  the  system  of  the  moral  proof  that  the  false  doctrine  of  the 
omnipotence  of  the  jur>-  must  be  traced. 

§  14.  DiBappsurance  of  the  Sjstam  of  Lesal  Proota.  —  The 
system  of  legal  proofs,  which  prevailed  in  modem  Europe  down  to 
the  end  of  the  1700  s,  has  almost  everywhere  disappeared,  and 
whatever  vestiges  of  it  remain  are  gradually  vanishing.  It  is 
hardly  necessary  to  mention,  as  a  matter  of  archseological  curiosity, 
the  provisions  of  the  Code  of  Criminal  Procedure  of  the  canton  of 
Valais  of  29th  November,  184S,  which  are  still  devoted  to  and 
minutely  regulate  the  legal  proof.  This  "  fossil  legislation " 
is  a  sole  exception !  But,  in  the  Anglo-Saxon  laws,  where  the 
accusatory  system  remains  in  force,  and  where  the  method  of 
proof  is  the  same  in  ci'vil  and  criminal  matters,  two  characteristic 
traits  of  the  old  system  of  evidence  should  be  noticed.  The  first, 
already  noted,  is  the  rule  which  compels  the  accused  to  under- 
take a  plan  of  defense  from  the  very  beginning  of  his  appearance, 
and  to  plead  guilty  or  not  guilty.  And  when  he  confesses  or 
pleads  guilty  he  must  prove  all  the  pleas  which  he  urges  against  the 
indictment.  For,  in  this  respect,  the  confrontative  procedure 
places  the  parties  upon  the  same  plane,  and  by  putting  in  a  defense 
the  accused  becomes  complainant  in  the  action ;  "  reus  excipiendo 
fit  actor." 
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A. 

Abegg.  616. 

Accursiua,  glossator,  610. 

Accusation,  5Ö  ;  the  popular,  3  ;  in 
Roman  criminal  proceduro,  18, 
21 :  in  Italj-,  292 ;  trt'e.  in  Eng- 
land. 33Ö,  338;  of  fornml  parl.v, 
121,  135;    its  disappearance.  143. 

Accusatory  systpm,  3 ;  in  Roman 
criminal  procedure,  IS;  it-a  thrti' 
features,  46;  its  origin  in  Rni;- 
iand,  338 ;  as  derived  from  English 
law,  570. 

Accused,  voluntary  witness,  in  Eng- 
land, 3Ö0. 

Acfuscr,  210;  necessity  for,  in 
England.  337.. 

Act^llillal.  238. 

Actions  against  communities,  245. 

Actions  against  corpse  or  memory 
of  deceased,  245. 

Actions  against  mutes,  245. 

Ademollo,  61.5. 

Adminiclea,  267,  62.5. 

Administrative  police,  its  function, 
44, 

A^uesseau  d',  his  refomiB,  380. 

Aid  of  counsel.     Sec  Counsel,  aid  of. 

Aldermanie  courts,  215. 

Alibi,  155. 

Appeal,  213,  239:  its  ori^n,  0;  its 
nature,  10;  its  introduction,  51 ;  for 
error  in  law,  51 ;  for  false  sentenee, 
51 ;  in  feudal  procedure,  59 ;  by 
prosecution,  241 ;  suspensive,  241 ; 
to  sovereign,  243;  in  Code  of 
Criminal  Examination,  517 ; 
where  matter  of  right.  239;  oral 
appeal,  239;  from  interlocutory 
judgments,  240;  in  1.500b,  161; 
right  of.  .');}9. 

"Appeals"  in  olil  Engli.ih  law,  330. 

"Aprise,"  94,  2">3 ;  inquest  by  the 
country  mei^cd  with,  90. 

Aretinu«,  Angvhis,  611. 

Argentine  Hcputilic,  its  Ic^slation 
fiinee  imi  596. 

Armellini,  615. 

Arraignment  branch,  pr<ic<fdingB 
before,  .509;    in  Rngland.  345. 

Arraignments.  45;  in  Code  of 
Criminal  Examination,  498. 


Arrest,    173 ;     decree   of,    l.'il ;    on 

suspicion,  62;    bail  in.  72;  powur 

to,  m  England,  348. 
Assigning  n-ason  for  judgments,  159, 

237. 
Assize  courts,  46. 
-Attaint"  the.  329.  :i30,  335.    See 

also  tCnglish  jurors. 
Alton  ley -general     ("proeurour    g6- 

n^ral"),  his  function,  42. 
Austria,  prosivution  in.  ■'»97. 
Austria- Hungarian  legislation  ainoe 

18IX),  581. 
Ayrault,  Herre,  169,  379,  613. 
Azo,  glossator,  tilO. 

B. 

Bail,  liberation  on,  400,  508,  544;  in 
feudal  procedure,  68 ;  not  allowed 
for  grave  offenses,  69 ;  exception 
to  rule,  70;  in  arrest  on  suspi- 
cion, 72;  where  inqueat  by  the 
country. 

"Baillis,''49.  52. 

Baldus,  291. 

"  Bambec  rgi  sehe  Halsgerichtaord- 
nung,"  305. 

Bar,  616. 

Bartolua,  291. 

Battle,  trial  by,  50;  in  Oermaoio 
criminal  procedure,  34. 

Bauer,  616. 

Bavarian  Statute  Book,  322. 

Besumanoir,  Philippe  de.  611. 

Becearia'a  "Treatise  on  Crimea  and 
Penalties,"  36:j,  614. 

Belgian  legifllation  sinee  1800,  682. 

Belvisio,  Jacobus  de,  611. 

Benne<-ke,  616. 

"Besiehnen,"  the,  303. 

Biener.  616. 

Binding.  616. 

Bolivian  legislation  since  1800,  59.5. 

Bosnia,  legislation  in,  sine«  1800, 
.Vi2. 

Brigandage,  447 ;  exceptional  court« 
necessarv.  451. 

Brissot  de'Warville,  «14. 

Buchmcr,  613. 

Bulgarian  legislation  since  1800,  591. 

Bushel's  Cane,  328,  331. 
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c. 

Cahiers  of  1789.  the,  397;  their 
demands,  397 ;  publicity,  397 : 
aid  of  counsel,  398 ;  abolition  of 
oath  of  acimst'd,  398;  freedom  of 
defense,  399;  number  of  judges, 
400 ;  abolition  of  tortur«  and 
exceptional  courts,  400;  libera- 
tion on  hail,  400 ;  retraction  by 
witnesses,  400 ;  suppression  of 
nionilorles,  400;  judg^es  of  fact 
and  law,  401 ;  abolition  of  re- 
served justice,  401. 

Canonico,  615. 

Canon  law,  its  influence  upon  Ger- 
man criminal  procedure,  314. 

Capture  in  the  act,  (i,  61. 

"Caritativa."  85. 

Carmignani,  CI 5. 

Carnot.  614. 

"Carolina,"  the,  306;  its  provisions, 
306,  308,  318:  procedure  reg- 
ularized by  science,  309 ;  based 
on  the  BambergenBis,"  318; 
its  influence,  319. 

Carpzov,  Benedict,  309, 612. 

Carrara,  015. 

Carta  di  Logu,  291. 

Casorati,  616. 

Challenges  of  English  jury,  334,  345. 

Civil  and  public  actions  distin- 
eiiished,  429. 

"Civilizing"  an  action,  229. 

Civil  party,  origin  of,  143. 

Clarendon  Assize,  332. 

Claras,  Julius.  292.  612. 

Classical  school,  distinguished  from 
modem  school,  41. 

•■Code  I»uis,"  183. 

"Code  Michaud,"  Ordinance  of  1629, 
178. 

Codeof  Criminal  Examination,  1808, 
40,  462;  draft  begun,  463;  the 
question  of  the  jurj',  464;  "Ob- 
servalions"  of  the  Supreme  Court 
and  the  Courts  of  Appeal,  4(>r»; 
the  jurj-  criticized,  460,  472;  the 
jury  praised.  471,  474  ;  "Ob- 
servations" of  theCriminal  Courts. 
472;  the  publicists  and  the  jury, 
Bourguignun  and  Oaeh's  works, 
477;  first  discussion  of  the  draft 
before  the  State's  Council,  482; 
the  question  of  llie  juri*.  483; 
speakers  for  and  against  it,  48.'i; 
It^al  proofs,  484 ;  special  tri- 
bunals, 486;  selection  of  jurors, 
488;  aid  of  counsel,  488 ;  written 
procedure,  489 :  the  jury  question 


jury  suppressed,  498 ;  union  of 
systems  of  justice,  498;  the 
arraignment,  498;  separation  of 
powers  of  public  prosecutor  and 
examining  magistrate,  505 ;  docu- 
ments and  forms  of  the  prelimi- 
nary examination,  505;  searches 
and  seizures,  506  ;  expert  reports, 
506;  the  warrants,  506;  time  of 
first  interrogation,  507;  libera- 
tion on  bail,  508 ;  proceedings 
before  arraignment  branch,  509; 
proceedings  before  trial  court. 
510;  aid  of  counsel,  51);  com- 
munication of  documents,  512; 
selection  of  jury,  512;  questions 
to  ^ury,  513  ;  majority  vote,  513 ; 
wntt«n  procedure,  514;  in  con- 
tumacy, 515;  in  correctional 
police  matters.  517 ;  moral  proofs, 
instraotion  to  jurj-,  510;  appeals, 
517;  special  courts,  517;  com- 
mittee report  upon,  518;  dis- 
cussion r^arding,  520;  res  judi- 
cata, 522;  reserved  justice,  ^3; 
reprieve,  523 ;  rehabilitation,  524 ; 
revision,  526;  the  "family  jury," 
526. 

Code  of  Offenses  and  Punishments 
of  3d  Brumaire,  year  IV.,  426; 
its  purpose,  427 ;  the  work  of 
Merlin,  428;  public  and  civil 
actions  distioguished,  429;  judi- 
cial police,  430 ;  warrants,  431 ; 
director  of  the  jury,  his  duties, 
431 ;  proceedings  before  grand 
jury,  432;  proceedings  before 
trial  jury,  433;  writing  in  the 
procedure,  434 ;  moral  proofs, 
434;  procedure  for  contumacy, 
4^15 ;  court  of  correctional  police, 
435. 

Codification,  Colbert's  plan  for, 
184,  195;  lAmoignon's  plan  for, 
201,  205. 

Colbert.  179.  183,  200.  201,  205; 
his  character,  183;  his  plan  for 
codification,  184,  195. 

Combat,  judicial,  7. 

Commentators  on  Ordinance  of 
1670,  286 ;  discouraged  by  Pus- 
sort,  287. 

Commissioners  chosen  for  drafting 
Ordinance  of  1670,  201 ;  thoir 
meetings,  202. 

Commitment,  in  England,  343; 
warrant  of,  contested,  441. 

"Common  report,"  125. 

Communication,  of  documents,  512  ; 
bought,  282;  of  interrogation.  229. 


mrain   taken    up,   4!K) ;    work  in-   Comparative    law,    its    importance, 

terrupted.    495 ;      resumed.    49-")  i        .")70. 

trial  bv  jurv  adopted,  497;  grand  '  Complete  proofs,  258. 
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Confession,  extracted  by  torture,  9; 
necessity  for  ratification,  113, 
139 ;  value  of,  252,  262 ;  as  com- 
plete proof,  252 ;  carroboratioa 
of,  255;  how  constituted,  266; 
general  and  particular,  267 ;  justi- 
fying torture,  267  ;  forced,  269 ; 
as  a  method  of  proof,  622 ;  neces- 
sity for,  in  old  French  low,  626; 
voluntary  aod  involuntary,  626, 

Confirmation  of  witnesses,  142,  153, 
230 

Confrontation,  3,  46,  140,  142,  154, 
230. 

Constantin,  Jean,  his  commentary 
on  Ordinance  of  1539,  166. 

Consuls,  50. 

Continental  system  of  evidence,  its 
history,  617. 

Contob,  615. 

Contumacy,  procedure  b^,  73,  244, 
435 ;  its  nature,  73 ;  its  original 
effect,  75;  letters  of  recall,  76; 
its  modification  in  1400  s  and 
ISOOs,  161-164;  its  effect,  164, 
166;  presumption  from,  254; 
in  England,  347 ;    writiiig  in,  515. 

CoQvincmg  Proof,  origin  of  liie 
system  of,  627;  really  "jury 
proof."  629. 

Coroner's  jury,  in  England,  335, 336, 
339. 

"Corpus  delioti,"  establishment  of, 
257,  622. 

Correctional  courts,  46,  435;  de- 
fense in,  537. 

Correctional  police  matters,  writing 
in,  515. 

Costs,  238,  279. 

Council  of  justice,  196 ;  its  first 
meeting,  197,  198;  its  members, 
198;   second  meeting,  190. 

Counsel,  aid  of,  to  accused,  45,  159, 
511;  prohibited  by  Ordinance  of 
1670,  227,  275;  irregularity  al- 
lowed, 284;  prohibited  by  "Siete 
Partidas,"  300;  admitted  by 
Carpzov,  310;  in  England,  342, 
346,  349;  demanded  m  Cahiers, 
398. 

Court  of  Appeal,  its  duties,  42. 

Court  of  correctional  police,  435. 

Court  of  Criminal  Appeal,  in  Eng- 
land, 350. 

Court  of  Peers,  49. 

Courts  Christian,  their  jurisdiction, 
50. 

Creraani,  613. 

Criminal  action,  in  the  ISOOs.  149; 
its  development  in  England,  342. 

Criminal  jurisdiction,  division  into 
three  groups,  40. 

Criminal  lieu  tenant,  52. 


Criminal  procedure,  primitive  Ger- 
manic.    See  Primitive. 

Criminal  procedure  in  France;  ita 
three  stages,  43. 

Criminal  procedure  in  France  since 
the  Code  of  1808,  S2S;  l^sla- 
tion  and  judicial  decisions,  528; 
changes  in  procedure  before  trial, 
529 ;  abolition  of  special  courts, 
530 ;  questions  to  jury,  531 ; 
manner  of  voting,  531 ;  extenuat- 
ing circumstances,  531 ;  com- 
position of  jui^'i  532 ;  majority 
vote,  532;  judge's  summing  up 
abolished,  534 ;  written  deposi- 
tions, 534 ;  how  taken,  536 ;  de- 
fense in  correctional  courts,  537 ; 
questions  to  jury,  538;  changes 
in  preliminary  examination,  539; 
right  of  appeal,  539 ;    detention 

Knding  trial,  542;  liberation  on 
il,  542 ;  in  correctional  oEFensea 
or  capture  in  the  act,  544 ;  plana 
for  reform,  546 ;  recent  legislation 
and  bills  introduced,  547-569. 

Criminal  procedure,  its  three  types, 
3 ;  memorials  of  state  councilors 
on,  192;  public  opinion  as  to, 
in  1600s,  351;  Roman.  See 
Roman  criminal  procedure. 

Croatia-Slavonia,  its  legislation 
since  1800,  582. 

D. 

Damhouder,    309,    312,    313;     his 

"Praxis  rerum  criminalium,"  312, 

612;  on  torture,  159. 
Banish  legislation  since  1800,  592. 
Decree  of  arrest,  151. 
Decree  of  personal  summons,  151, 
Decree  of  8-9    October,    1789,    its 

provisions,  402. 
Decrees,  execution  of,  238. 
Defense,  in  correctional  courts,  537; 

under  Ordinance  of  1539,  156. 
Denouncers,  219. 
"Denunciatio,"  85. 
"Deuunciatio  evangellca,"  the,  85, 

314. 
Denunciation,  99,    122,    135;    dis- 
tinguished   from    complaint    by 

Ordinance  of  1670.  219. 
Depositions   of    witnesses,    written,' 

534 ;    how  taken,  536 ;    read  to 

accused,  140,  154. 
"Deraisne,"  the,  57. 
Despeisses  on  torture,  358. 
Detention  pending  trial,  222,  542; 

in  feudal  procedure,  68. 
Director  of  public  prosecutions,  347, 

598. 
Director  of  the  jury,  his  duties,  431. 
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Disappearance  of  Bj'stem  of  legal 

proofs,  630. 
Ihversity  of  practice,  278. 
"Divinatio,"  22. 
Divisiun  of  ofBciat  functions,  43. 
Docfaow,  616. 
Documents,  communicatioD  of,  512  ; 

bought,  282. 
Drafting  of  Ordinance  of  1G70,  183. 
Du    Moulin,    his   commentary    on 

Ordinance  of  1539- 
Dupaty's  memorial  for  the  "Troia 

rouös,''  388. 
Durondua,    his   "Speculum   juris." 

291,  Ü10. 
Duty  to  warn  accused,  45. 

E. 

EccleRJastical  criminal  procedure.  78. 

Ecclesiastical  jurisdictiiins,  ÖÜ,  213. 

Ecuador,  its  legislation  since  180Ü, 
596. 

Edict  of  1788,  the.  393;  its  pro- 
visions, 394. 

Egypt,  legislation  since  1800,  593. 

England,  its  legislation  since  1800, 
588.  "     ; 

England,  prosecution  in,  598.  | 

English  colonics,  legislation  since 
1800,  580.  I 

English    criminal    procedure,    322;' 
recent  innovations,  347.  | 

English    jur.-.    and    application    of 
tne  "inquisilio,"    32.'!;   "recogni- 
tiones."  32.'j;    development,  325; 
6ftrly  oompoHition,  325;    unanim-l 
ity,  32."),  346;  methods  of  proof, 
326,  327;    jurors,  originally  wit-, 
nesscs,  324  :  cease  lo  he  witnesses. ' 
328;     moral    proofs.    .330;     l<«al 
proofs.  3;J0.  3.32;    the  "■atfainl." 
329.   3;«l.   335 ;     new    trial.   33!  : ' 
grand  jur\'.  ;S;t2 ;   inquest   by  the 
courts,  332;  pelly  jur>-,  its  com- 
position. 3;{4  ;  introduction  of  wit- 
nesses. ;i.'i5;   coroner's  juir,   335, 
;«»,    :i:jü:     free  accusation.   336. 
33*^;    nc'i'ssily  for  accuser.  .337  ;  ■ 
grand     iur>-,     prix-cduri'     lieforc.  , 
;i;t7:    iiri'scutmcnt.  XiT.  :i.'JS,  344.  j 

Error  in  iinv.  appcjil  for,  51. 

Eslinf's.  CatliiTJrii'.  i-a>f  of.  386. 

Ktliiiit-iil  iilinsc  '<!  till'  system  of 
evidcTiM'.  (iiS. 

Evidenr'e.  Ihri'c  (iniiils  of  vii'W,  111"  ; 
iiistoric  evolution.  <il7;  ftlmicnl 
phasi-.  6IH;  nli'-'iiiiis  pha-;i'.  til.S; 
il^al  phase.  ii|" ;  smlitticnliil 
pliasf.  619;   ^i-ii'iilitii'   phii>r,  liiit. 

E.xaminiition  of  a'-i'iisid  iliiridK 
trial.  3.'.(). 

Exauiiiicrs  of  \vitn^'ssi-s,  l.V). 


Examining  magistrate,  42;  his 
function  and  power«,  44  ;  separa- 
tion of  powers  of  public  pros- 
ecutor and,  500. 

Exceptional  tribunals,  54 ;  aboli- 
tion demanded,  400 ;  established, 
454,  457.     See  also  Special  courts. 

Exculpatory  oath,  C. 

Execution  of  decrees,  238. 

Expenses  of  criminal  proceedings, 
238,  279. 

Expert  reports,  506. 

Extenuating  circumstances,  coo- 
sideratiun  by  jurj',  531. 

"Extraordinary"  procedure,  121; 
when  adopted,  128,  132,  133; 
its  secrecy.  128.  129;  publicity  of 
hearing,  130 ;  secrecy  and  torture, 
146,  148. 

F. 

False  sentence,  appeal  for,  51. 

Falsification  of  proceedings,  280. 

"Family  jury."  526. 

Fariiiaoius,  292, 

Feudal  accusatory  procedure,  55 ;  its 
nature,  56  ;  theory  of  proof  in,  57. 

Feudal  procedure,  appeal  in,  59; 
bail  in,  68. 

Feuerbach,  616. 

Filangieri,  614. 

Fine,  voluntary  payment  of,  605. 

Finland,  Grand  Duchy  of,  legisla- 
tion of.  since  1800,  591. 

Fiscals,  in  Uermany,  311. 

Fleury  on  criminal  procedure,  358. 

France,  prosecution  in,  596;  crim- 
inal procedura  in,  since  the 
Code  of  1808.  See  Criminal  pro- 
cedure. 

Freedom  of  defense,  131,  139,  170; 
bought,  28.j;  admitted  bv  Carp- 
zov,  310;  in  England.  342,  34«, 
;i49 ;   demanded  in  Cahiers,  399. 

Fruhwald.  616. 

"Fueros."  296.  297,  300. 

"Fursprei'her,"  the,  308.  316. 

Further  inquirj'.  the,  238,  269. 

G. 

Oamhilionihus  do  .\relio,  291, 

(Jaudinus,  2!»1.  »11. 

Germanic  criminal  procedure,  the 
primitive.  30.    Sre  ["rimilive. 

Gerttiaii  lecislation  since  18(X),  572  ; 
(lctnand,<  for  reform,  -i72;  earlier 
lepislation.  .">73  ;  its  defects,  574; 
legislation  of  llie  early  1800s, 
.■>7(1;  lecislation  under  the  Em- 
pire, ."i79 ;  -hidicial  Organization 
Law.  .")7!);  German  Code  of  Ci\'il 
I'ro<-e<lure,  580. 


63* 


INDEX 


Gemuiiy,  cnminal  rartcedure  in,  47. 
302;  "lAndg^richte,"  302,303; 
"Zent,"  302;  "GOTuohte,"  302; 
*'  Rögc«€Tichte."  302 ;  "  Be- 
siebneo,"         303 :  "  Wonnser 

Reformation."  304  ;  •'Tirol«  Ma- 
lefizordnung."3t>i;  thR"Bainber- 
giacbe  Halaeeriehtsordnung,"  305 ; 
the"Carolina,"  30t>-309;  the"in- 
gtiisilio."  309;  Carpzov's  work, 
309;  freedom  of  defense.  310; 
aid  of  counsel.  310;  eommuniea- 
tion  of  ehat^es,  311 ;  fl.teals,  311 : 
influence  of  tbe  Canon  law,  314: 
n'aaons  therefor.  314  :  the  "Caro- 
lina," 317;  its  influence,  319; 
later  developmentx,  321. 

Germanv,  prosecution  in,  596, 

■■(.Jeruchte."  the.  3Ü2.  ■' 

Gever,  GIG, 

Gläser,  61G. 

Glossators,  609. 

Gothia  R^ulations  of  Procedure, 
322. 

Grand  jury  in  England,  332;  pro* 
eedure  before,  337 ;  it.s  composi- 
tion. 344 ;  changes  in.  349 ;  pro- 
ce<lure  before.  432.  440 ;  con- 
tested, 444;    suppressed.  498. 

Great  Britain,  its  legislation  since 
IHOO.  .'■>88.  " 

Great  Days  of  Auvergne,  54,  178. 

H. 

Half-proofs,  264,  266,  625. 
Hanoverian  Criminal   InstruotioDS, 

322, 
H^lie,  Faustin,  614. 
Henke,  616 
Herzegovina,    le^slation    in,    since 

1800.  582. 
HippolytUR  of  Marseilles,  292,  611 ; 

on  torture,  158, 
History    of    continental    system    of 

evidence,  G17, 
Holy  Inquisition,  the,  93. 
Hue  and  cry,  6t. 


I.-. 

Imbert.  IfiS. 

India,  legislation  since  tSOO,  .500. 

Indictment,  in  Kngiand,  344,  .'M5, 

"Infaniia."'  79, 

Jnlluence.     effect    of,     in     criminal 

matters,  282,  2S.'>. 
Information,      149;      distinf;uished 

from  inquest,  120. 
Inquest,  39. 
Inquest    by    the    countr>',    04 ;     its 

nature,    6.5 ;     distinguished    from 

"aprise,"  67;  bail  in,  73  ;  merged 
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vith  "aprise,"  99;  in  En^and, 
332. 

Inquiries,  220. 

"Inquisitio,"  in  England,  323,  324; 
in  Gennany,  309;  in  Ital.Y,  291; 
in  Spain,  299;  Enfclish  jur^,- ao  ap- 
plication of  the,  32:1. 

"Inquisitio  cum  pro  movent«"."  86. 

"Inquisitio  generalis,"  tvl.  S4,  85. 

"Inquisitio  h^retica  pravitatis," 
81.  92. 

Inq^uisiturial  proetniur^'  in  recleaiaa- 
tieal  courts,  79. 

Inquisitorini  sy.stt'ni,  S,  .'>70:  writ- 
ten and  sivri't,  9;  its  growth.  10. 

Insanity  of  aceuae<l,  hVi. 

"Iiis<'ri()tio  noininis."  22, 

Inspe<-Iiun  of  ppoii'ss,  2'.Ö. 

Instruction  to  jury.  5u;. 

Interloeutorv  judgments,  appeal 
from,  24t). 

"Interrogatio,"  23,  24. 

Interrogation  of  acciist><i,  151,  224, 
2(>».  62ti;   time  of  tirst.  .507. 

Ireland,  its  legislation  since  1800. 
,'i!K);   pn)si>('Ution  in,  .595). 

Italian  lepslation  since  t8(XJ,  58.1. 

Italy,  cnmina!  proeedum  in,  289; 
Bologna  M^hoof .  28!> ;  statute  law, 
290 ;  Carta  di  l,rf)gu,  29t ;  growth 
of  "inquisitio."  291;  writers  on 
criminal  law,  291 ;  aecuBation, 
292;  "querela  partis  offensB," 
202;  "libellua,''^  293;  public 
prosecutor,  294. 

J. 

Jagemann,  616. 

John,  616. 

Jousso,  287, 612. 

Judge,  ori^nally  an  umpire,  5; 
changes  m  his  tuDotions,  8. 

Judges'  fees,  279. 

■ludges,  number  of,  400, 

Judges  of  fact  and  law,  401. 

Ju<ignient,  2:i6  ;  liasis  fur,  150,  237 ; 
in  mixed  syst^im  of  criminal  pro- 
cedur<',  12;  no  evidential  IiasiH 
for,  12. 

"Judices,"  17;  compariHl  with 
niodiTn  jurors,  17. 

Judicial  coTidmt,  7. 

Ju<lieiul  police.  430;  individuals, 
■13 ;  removable,  43. 

"Jurfte  du  pa,vs,"  tHi. 

-furors.  scle<!tion  of,  488, 

"Jury  do  df-nonciation,"  8.3. 

Jur>'.  none  in  civil  cartes  in  France, 
43;  Knglish,  an  application  of 
the  "inquisitio,"  '.\'£.\ ;  early  com- 
position of,  in  Kngland,  325 ; 
development  of,  in  England,  325; 
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gr&Dd  jury,  in  Ei^land,  332; 
procedure  before,  337;  coroner's 
jury  in  England,  335,  336,  339; 
petty,  its  composition  in  Eng- 
land, 334;  unanimity,  in  EngEand, 
325,  346;  procedure  by,  under 
Law  of  10th  and  29th  September, 
1791,  408;  director  of  ihe,  his 
duties,  431,  grand  jury,  procedure 
before,  432,  440;   contested,  444; 

§ut  to  trial,  446;  no  match  for 
rigandage,  449;  suppression  of 
Cnd  jury,  498;  proceedings 
»re  toe  trial  jury,  433;  criti- 
cized, 460,  466,  472;  in  draft  of 
Code  of  Criminal  Examination, 
464,  483;  praised,  471,  474:  pub- 
licists and  the,  477;  speakers  for 
and  against  before  State's  Council 
discussed,  490;  selection  of,  512; 
questions  to,  513,  531,  538; 
majority  vote,  513,  532 ;  instruc- 
tion to,  516;  consideration  of  ex- 
tenuating circumatanees  by,  531 ; 
voting  by,  531 ;  composition  of, 
532. 

"Jury,  family,"  526. 

"Jury  proof"  equivalent  to  "con- 
vincing proof,    629. 

Justice  m  the  peace,  his  functions, 
42. 

K. 

Keeper  of  the  Seals,  his  function,  42. 
King's  oommisBaries,  249. 
King's  Court,  49. 
Koatlin,  616. 

L. 

Lamoignon,  179;  hia  plan  for  codi- 
fication, 204,  205;  his  share  in 
the  drafting  of  the  Ordinance  of 
1670,  208.  209,  211,  212,  214. 

"Landgerichte,"  the.  302. 

Law  of  111-29  Brumaire,  1791.  40. 

Iaw  of  16th  and  29th  September, 
1791,  its  provisions,  408;  bor- 
rowing from  English  system, 
408:  discussion  of  bill  by  Con- 
Blitucnt    Assrmbly,    419;     gives 

K'  it'e  to  Code  of  Offenses  and 
nishments,  426. 

Law  of  7th  Plui-iöse,  year  IX.  437 ; 
public  prosecutor  reconstituted, 
437  ;  secret  procedure  reappears, 
439;  contested,  442;  proctKiurc 
befon'grand  jur\-,44();  contestwl, 
444;  warrant  of  commitment 
contested,  441. 

Law  of  ISth  PluviAse.  year  IX.  453; 
exceptional     courts     established. 


4.54,  457;   discussion  of  the  bill, 
457 ;  criticism  of  the  jury,  460. 

Legal  phase  of  the  system  of  evi- 
dence, 619, 

Legal  proofs,  251,  484,  620;  origin 
of,  9,  251,  620;  nature  of,  10; 
in  feudal  procedure,  252;  de- 
scription of  8yst«m,  256;  in  old 
French  law,  626 ;  disappearauce 
of  the  system  of,  630. 

Le-Gaverend,  614. 

L^alation  in  various  foreign  coud- 
triea,  572.  See  alto  under  the 
names  of  the  coun  tries. 

Letters  of  eommutation  of  punish- 
ment, 247. 

Letters  of  justice  and  pardon,  their 
disappearance,  523. 

Letters  of  mercy,  245- 

Letters  of  pardon,  247. 

Letters  of  recall  from  banishment 
to  the  galleys,  247. 

Letters  of  rehabilitation,  247, 

Letters  of  rehearing,  247. 

Letters  of  remission,  246. 

Letters  of  royal  pardon,  246. 

"Lettres  de  cachet,"  248,  526. 

"Libellus  criminalis,"  293. 

Liberation  on  bail,  131,  135,  160, 
222,  400.  508,  542,  544;  when 
allowed  T>y  Ordinance  of  1498, 
148;  in  England,  343. 

Uazt  von,  616. 

Louis  XIV  and  the  Ordinance  of 
1670,  183,  197, 198,  200,  201,  203, 
205. 

Löwe,  616. 

Luxemburg,  Grand  Duchy  of,  its 
legislation  since  1800,  584. 

M. 

"MÖmoires  justificatifs,"  386. 

Memorials  of  state  councillors,  186  ; 
on  criminal  procedure,  192. 

Menochius,  292. 

Merlin  and  the  Code  of  Offenses 
and  Punishments,  428. 

Mexican  legislation  since  1800,  595, 

Meyer,  616. 

Mittelbacher,  616. 

Mittermaier,  616, 

Mixed  system  of  criminal  procedure, 
its  features,  11. 

Modern  school,  distinguished  from 
classical  st^hool,  41. 

Mohl.  616. 

Monaco,  Principality  of,  its  legis- 
lation since  1800,  583. 

Money,  influence  of,  in  criminal 
matters.  279.  282. 

Monitories.  172,  221.  276;  sup- 
pression of,  demanded,  400. 
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Montesquieu  on  criminal  procedure, 

359,  360,  362,  363,  369. 
Moral  proofs.  434;    instruction  to 

jury,  516;   in  England,  330. 
Motions  of  king's  procurators,  221 ; 

fmal  motions,  232. 
Municipal  courts,  49,  52. 
Municipal  jurisdictions,  215. 
Mutes,  actions  against,  245. 
Muyart  do  Vouglans,  287, 270,  612. 

N. 

Netherlands,  criminal  procedure  in 
the,  312;  Damhouder's  "Praxis 
rerum  criminalium."  312;  Ma- 
thiBus'  "De  eriminibus,"  313; 
its  legislation  since  1800,  588. 

New  trial,  in  England,  331. 

Nicolas,  AugUBtin,  613;  torture, 
352 

Nicolini,  615, 

Nocito,  Pietro,  615. 

"Nominis."  22. 

Norw^^n  legislation  since  1800, 
593. 

O. 

Oath,  exculpatory,  6. 

Oath-helpera,  6,  57 ;  in  primitive 
Germanic  criminal  procedure,  34. 

Oath  of  accused,  136,  225 ;  refusal 
to  take,  226;  its  abolition  de- 
manded, 398. 

Objections  to  witnesses,  154,  171, 
231. 

"Observations"  on  draft  Code  of 
Criminal  Examination,  465,  472. 

"Official,"  50. 

Official  prosecution,  its  regulation 
in  1300  s,  119. 

Opinions  of  the  jurists  of  1700  s,  369. 

Oral  appeal,  239. 

OraUty,  46. 

Ordeals,  57;  in  feudal  procedure, 
57 ;  in  primitive  Germanic  crim- 
inal procedure.  34. 

Ordinance  of  1670, 40. 252 ;  its  juris- 
dictional rules,  211;  1,  court  of 
place  of  offense,  211;  2,  royal 
causes.  212  ;  3,  precedence  of  royal 
judges.  212 ;  4,  appeal ;  5,  eccle- 
siastical jurisdiction,  213;  6, 
municipal  jurisdictions.  215;  7, 
pr^vAtal  jurisdictions,  216 ;  pro- 
cedure under,  218;  1,  denuncia- 
tions distinguished  from  com- 
plaints, 219;  2,  information  and 
monitone»,  220;  3.  warrants  of 
citation  and  arrest,  221 ;  policing 
of  prieons.  223 ;  4,  interrogation 
of  accused,  224 ;  his  oath  com- 
pulsory, 225;   effect    of   refusal, 


226;  aid  of  counsel  prohibited, 
227;  5,  niling  to  "extraordinary" 
action,  229;  confirmation,  230; 
confrontation,  230 ;  6,  king's  pro- 
curator's motions,  232 ;  report  of 
action  to  whole  bench.  232;  in- 
spection of  process,  233;  7,  tor- 
ture, 234;  ordinary  and  extraor- 
dinary, 234;  8,  judgment,  236; 
not  based,  237  ;  9,  appeals,  239 ; 
10,  writ  of  error,  242;  11,  pro- 
cedure by  contumacy,  244. 

Ordinance  of  1670,  drafting  of,  183 ; 
called  "Code  Louis,"  183;  me- 
morials of  state  councillors,  186 ; 
commissioners  chosen,  201 ;  their 
meetings,  202  ;  parlement's  share 
in,  20.3 ;  meetings  at  the  Chancel- 
lor's, 206 ;  discussion  of  the  ordi- 
nance, 207 ;  composition  of  assem- 
bly, 207 ;  details  of  conferences, 
208 ;  a  real  Code,  272 ;  what  it 
accomplished,  273 ;  observance 
of,  275 ;    commentators  on,  286. 

Ordinances  construed  by  judges,  278. 

Ordinances  relating  to  criminal 
procedure  in  France ;  of  1254,  96 ; 
regulating  torture,  111 ;  of  1260, 
105;  of  1315;  of  1347,  116.  117; 
of  1350,  117;  of  1498,  145;  of 
1539,  40,  145,  174,  275;  pro- 
tests against,  165;  of  Orleans, 
1560,  174;  of  Moulins,  1566, 
174;     of    Blois,    1579,     174. 

Ordiiuwy  misdemeanors,  213. 

"Ordinary"  procedure.  121,  dis- 
tinguished from  "extraordinary," 
126,  133.  145;  when  adopted, 
126,  127. 

' '  Oyer  and  terminer,"  courts  of,  344. 

P. 

Parlement,  the,  49,  53;  and  the 
drafting  of  the  Ordinance  of  1670, 
203. 

Parlements,  provincial,  53. 

Peers  of  accused,  trial  by,  5. 

"Peine  forte  et  dure,"  333,  345. 

Penal  orders.  605. 

Personal  citation,  221. 

Personal  presence  of  parties,  5. 

Pescatore,  615. 

"Pesquesidorea,"  299. 

"Pesquisa,"  297,  298,  299. 

Pessina,  Enrico,  615. 

Petty  jury,  its  composition  in  Eng- 
land, 334. 

Philosophic  movement  of  1700  s, 
359. 

Placentinus,  glossator,  610. 

Planck,  616. 

Pleas  of  the  crown,  340. 
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Folic«,  administrative,  44 :  judioial, 
43. 

Police,  judicial,  43. 

Police  courts,  46;  EngliBh,  34»; 
court  of  correctional  police,  435. 

Pothier  on  criminal  procedure,  379. 

PouUain  du  Pare,  376. 

Precedence  of  judges,  212. 

Preliminary  examiuation,  12;  its 
features,  45 ;  its  documents  and 
forms,  505 ;  changes  in,  539 ;  in 
principal  European  systems,  599; 
Germany,  600;  Austria,  601); 
Switzerland,  601 ;  Hu.-^ia,  602; 
Hungary,  602;  Engiand,  341, 
343,  348,  349,  6(« ;    Scotland,  603, 

Preliminary  invesliKation,  in  Itoman 
criminal  procedure,  21. 

"Present  misdeed,"  124. 

Presentment,  in  Knglaud.  337.  338, 
344. 

Pre.^idials,  53. 

Presumptions,  261 ;  in  feudal  pro- 
cedure, 2.")2 ;  relative  strength, 
2.54  ;  proximate  and  remote,  2.'>8, 
268,269;  manifest  and  necessary, 
261 ;  added  together,  265  ;  nearer 
presumptions,  268 ;  as  a  method 
of  proof,  624. 

'■Pr^vötal"  cases,  .53.  454. 

"Prevöla!"  jurisdictions,  216;  reg- 
ulated bv  Ordinance  of  1670, 
217;   hv  Declaration  of  1731.218. 

"Pr6v6ta."  49. 

Primitive  Germanic  criminal  pro- 
cedure, its  general  characteristics , 
30;  the  judicial  power  exercised 
by  the  people.  32  ;  trial  by  battle, 
ordeal  and  compurgatJirs,  'M. 

Prior  sentence  agamst  another,  15.5. 

Prison  regulation,  224. 

Prisons,  in  ItiOOs  and  17n0s.  22;t. 

Privileged  causes,  .52,  213 ;  their 
grtiwth,  .52. 

Privilf^ed  classes.  218. 

Procedure,  criminal,  its  Ihree  tvpes, 
3. 

'"I'meessus  per  inriuisitionom."  79, 
SO;  resistance  to.  8.3:  its  details, 
S8~91 :    its  modi fical ions.  92. 

"Prociireiir  d<-  la  Republique," 
his  fiini'lion.  42. 

Progn'ss  of  spirit  of  reform,  38-3. 

"Pr<)mot<)r,"  ST. 

"Proniofor  fiscnl."  in  Spain,  301. 

"Promovens"  equivalent  toaeeusiT, 
KT. 

Proof,  eonvineinir,  origin  of  the 
svr-teiu  of,  (12T. 

Priiof.  four  nictliods  of,  622 ; 
niclliorls  of,  in  flncbnd.  326,  327. 

Proof  of  "i.orpii*  lielieti,"  622. 

"Prr^jf,  jury,"  629. 


Proofs,  under  customary  law,  251 ; 
complete,  258;  legal,  disappear- 
ance of  system  of,  630 ;  moral, 
in  England,  330;  le^al,  in  Eng- 
land, 330,  332;  mor&l,  434;  iu< 
struction  to  jury,  516. 

Proof,  theory  of,  in  feudal  procedure, 
57 ;  altered  by  Ordinance  of  1260, 
253. 

Prosecution.  241 ;  its  chief  features 
iu  European  systems,  596. 

1  "roxi mat*  indications.  625. 

Proximate  presumptions,  254.  258; 
called  half-proofs,  264. 

Prussian  Criminal  Regulations,  322. 

Public  and  civil  actions  distin- 
guished, 429. 

Publicists  and  the  jurj-,  477. 

Publieily  of  trials.  3,  46 ;  demanded 
in  Cahiers.  397. 

Public  prosecutor,  3,  II,  114,  121; 
removable,  43;  first  appears  in 
1300a,  114;  king's  procurators, 
115.  119;  their  functions,  118. 
149 ;  in  Italy,  294 ;  reconsti- 
tuted, 437;  separation  of  powers 
of  examining  magistrate  and,  500. 

Puglia,  616. 

"Purgatio  canonica,"  81. 

"Putgatio  vulgaris,"  84. 

PusBort,  189.  190,  191,  199,  203, 
208,  209,  211,  212,  214;  his 
character,  183. 

Putting  out  of  court,  238. 

Q. 

Qutestioncs,  15. 

"Querela  partis  offensie,"  292. 

Questions  to  jur>',  513,  531,  538. 


R. 

Recent  legislation  and  bills  io- 
(roduceil,  ,547. 

"  Rei'ognitiones,"  ;12Ö. 

Reform  of  criminal  procedure,  re- 
cent plans  for,  546, 

Rehabilitation,  524. 

Religious  phase  of  the  system  of 
evidence,  618. 

Remote  indieations,  625. 

Remote  presumptions,  258. 

Rcna/.zi,  613. 

Reporl  of  criminal  action.  157,  232. 

Represenlation,  none  in  feudal  pro- 
ct'iiure,  .5(>. 

Reprieve,  523. 

Reserved  justice,  245,  523;  its 
abolition  demanded,  401. 

Res  judicata,  -i22. 

lietraelion  by  witness,  155,  231,  400. 

Revision,  526. 
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